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Agriculture Department 
See also Animal and Plant Health Inspection Service; Rural 
Electrification Administration 


NOTICES 
Committees; establishment, renewal, termination, etc.: 
National Arboretum Advisory Council, 24597 


Animal and Plant Health Inepection Service 

NOTICES 

Environmental statements; availability, ete.: 
Animal damage control program, 24597 


Army Department 
NOTICES 
Environmental statements; availability, etc.: 


Base realignments and closures— 
Fort Dix, Nj, et ab. 24610 


Centers for Disease Control 

NOTICES 

Grants and cooperative agreements; availability, etc.: 
Cancer control projects for farm populations, 24643 


Commerce Department 

See Export Administration Bureau; International Trade 
Administration; National Oceanic and Atmospheric 
Administration 


Committee for the implementation of Textile Agreements 
NOTICES 


Cotton, wool, and man-made textiles: 
Thailand, 24603 

Textile consultation; review of trade: 
Philippines, 24604 
Thailand, 24605 


Comptroller of the Currency 
PROPOSED RULES 


Fiduciary powers of national banks and collective 
investment funds, 24561 


Customs Service 

PROPOSED RULES 

Articles conditionally free, subject to a reduced rate, ete.: 
Automotive vehicles and equipment, 24562 


DOD newspapers and civilian enterprise publications; 
review and reporting system, 24557 


Agency information collection activities under OMB review, 


24605 
Federal Acquisition Regulation (F AR): 
Agency information collection activities under OMB 
review, 24610 
Meetings: 
Military Personnel Testing Advisory Committee, 24610 
Science Board task forces, 24610 
(2 documents) 
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Environmental statements; availability, etc.: 
Uranium-atomic vapor laser isotope separation (U-AVLIS) 
production plant, 246117 
Grant and cooperative agreement awards: 
Stanford University, 24613 
Tubular Ultrasound, 24613 
Natural gas exportation and importation: 
Enjet Natural Ges Inc., 24618 


Energy Research Office 
NOTICES 
Meetings: 
High Energy Physics Advisory Panel, 24618 


Environmental Protection Agency 
RULES 
Acquisition regulations: 
Administrative changes, 24578 
Air quality implementation plans: 
Preparation, adoption, and submittal— 
Methods for measurement of PM; correction, 24687 
PROPOSED RULES 
Air quality implementation plans; approval and 
promulgation; various States: 
Illinois; public hearing, 24585 
Hazardous waste: 
Underground storage tanks— 
Financial responsibility requirements, 24692 
NOTICES 
Hazardous waste: 
Land disposal restrictions; exemptions— 
Chemical Waste Management, Inc., 24629 
Superfund program: 
— chemical release reporting; community right-to- 
ow— 
Sulfuric acid; petition denial, 24637 
Toxic and hazardous substances control: 
Polychlorinated biphenyls, commercial storage areas; 
financial assurance criteria and mechanisms; citizen's 
petition denied, 24638 


Executive Office of the President 
See Presidential Documents; Trade Representative, Office of 
United States 


Export Administration Bureau 


NOTICES 
Export privileges, actions affecting: 
Govaerts, Franciscus, et al., 24599 
Meetings: 
Peripherals, Components, and Related Test 
Equipment Technical Advisory Committee, 24599 
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Federal Aviation Administration 

RULES 

Air traffic operating and flight rules: 

Helicopters; navigation equipment requirements in 

terminal control area; visual flight rules operations, 
24822 

' Standard instrument approach procedures, 24554 

Transition areas, 24553 

VOR Federal} airways, 24553 


PROPOSED RULES 
Transition areas, 24581 
NOTICES 
Exemption petitions: 
America West Airlines, 24681 


Federal Deposit Insurance Corporation 
NOTICES 


Flood elevation determinations: 
Alabama et al., 24568 

PROPOSED RULES 

Flood elevation determinations: 
Arkansas et al., 24586 


gee cm rear coca 


Electric rate, small power production, and interlocking 
directorate filings, etc.: 

Tampa Electric Co. et al., 24614 

Natural gas certificate filings: 
Great Lakes Gas Transmission Co. et al., 24615 
Applications, hearings, determinations, etc.: 

' CNG Transmission Corp., 24617 

Sea Robin Pipeline Co., 24617 

Williston Basin Interstate Pipeline Co., 24618 


Federal Reserve System 


NOTICES 
Applications, hearings, determinations, etc.: 
First Regional Bancorp, Inc., 24640 


Federal Trade Commission 
NOTICES 
Prohibited trade practices: 
Amersham International PLC, 24640 


Fish and Wildlife Service 

NOTICES 

Endangered and threatened species permit applications, 
24668 

Marine mammal permit applications, 24669 

— and Drug Administration 


Animal feeds, and related products: 
N-butyl capsules, 24556 
——— blocks, 24556 


Animal drugs, feeds, and related products: 
Agribusiness Marketers, Inc.; approval withdrawn, 24645 
Generic Animal Drug and Patent Term Restoration Act— 
Fifth policy letter; availability, 24645 
Moorman Manufacturing Co.; approval withdrawn, 24646 
Pesticide residues, action levels; policy statements; 
correction, 24646 


Foreign Assets Control Office 
RULES 


Cuban assets control: 
Removals, 24556 


General Services Administration 
NOTICES 
Federal Acquisition Regulation (FAR): 
Agency information collection activities under OMB 
review, 24610 


Health and Human Services Department 

See Centers for Disease Control; Food and Drug 
Administration; Health Care Financing Administration; 
Health Resources and Services Administration; Human 
Development Services Office 


Health Care Financing Administration 
RULES 
Medicare: 
Non-assigned claims physician liability, 24561 


Health Resources and Services Administration 
NOTICES 
Grants and cooperative agreements; availability, etc.: 
Human immunodeficiency virus (HIV)— 
Home and community-based services for Indian tribes 
and tribal organizations, 24646 


Hearings and Appeals Office, Energy Department 
NOTICES 


Decisions and orders, 24618, 24621 
(2 documents) 
Special refund procedures; implementation, 24624 


Housing and Urban Development Department 


RULES 
Public and Indian housing: 
Consolidated program; change from loan funding to grant 
funding, 24722 


NOTICES 
Grants and cooperative agreements; availability, etc.: 
Public and Indian housing— 
Indian housing development, 24832 
Public housing development and obsolete public 
housing major reconstruction programs, 24816 


Human Development Services Office 
NOTICES 


Grants and cooperative agreements; availability, etc.: 
Head Start-State collaboration projects, 24838 
Homeless youth; transitional living program, 24647 

Meetings: 

Child Abuse and Neglect Advisory Board, 24647 


indian Affairs Bureau 

NOTICES 

Liquor and tobacco sale or distribution ordinance: 
Ysleta Del Sur Pueblo Tribe, TX, 24666 


interior Department 
See Fish and Wildlife Service; Indian Affairs Bureau; Land 
Management Bureau 


international Trade Administration 
NOTICES 


‘Applications, hearings, determinations, etc.: 


University of Nebraska et al., 24601 
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University of Texas et al., 24602 


interstate Commerce Commission 
NOTICES 
Railroad services abandonment: 
Norfolk & Western Railway Co., 24669, 24670 
(2 documents) 
Southern Pacific Transportation, Inc., 24670, 24671 
(3 documents) 


Justice Department 
See National Institute of Corrections 


Land Management Bureau 

NOTICES 

Realty actions; sales, leases, etc.: 
New Mexico, 24668 ~ 


Legal Services Corporation 
NOTICES 
Meetings; Sunshine Act, 24686 


Maritime Administration 
NOTICES 
War risk insurance: 
Ship value determinations, 24681 


National Aeronautics and Space Administration 
NOTICES 
Federal Acquisition Regulation (FAR): 
Agency information collection activities under OMB 
review, 2467" 
Meetings: 
Aeronautics Advisory Committee, 24672 


National Institute for Occupational Safety and Health 
See Centers for Disease Control 


National institute of Corrections 
NOTICES 
Meetings: 

Advisory Board, 24672 


National Oceanic and Atmospheric Administration 
NOTICES 
Grants and cooperative agreements; availability, etc.: 
Dean John A. Knauss Marine Policy Fellowship, 24828 
Meetings: 
Mid-Atlantic Fishery Management Council, 24603 
North Pacific Fishery Management Council, 24603 


Neighborhood Reinvestment Corporation 
NOTICES 
Meetings; Sunshine Act, 24686 


Nuclear Regulatory Commission 
NOTICES 
Meetings: 
Early input to part 20 regulatory guide development effort, 
24672 


Senior Executive Service: 
Performance Review Board; membership, 24673 
Applications, hearings, determinations, etc.: 
Houston Lighting & Power Co. et al., 24673 
Yankee Atomic Electric Co., 24674 


Office of United States Trade Representative 
See Trade Representative, Office of United States 


Personnel Management Office 
NOTICES 


Pacer Share (Federal productivity enhancement program); 
alternative personnel management system; 
administrative project, 24675 


Postal Service 


RULES 
Domestic Mail Manual: 
Miscellaneous amendments, 24560 


Presidential Documents 
PROCLAMATIONS 
Special observances: 
Baltic Freedom Day (Proc. 6146), 24549 
Father's Day (Proc. 6147), 24551 
Flag Day and National Flag Week (Proc. 6145), 24547 


Public Health Service 

See Centers for Disease Control; Food and Drug 
Administration; Health Resources and Services 
Administration 


Rural Electrification Administration 

NOTICES 

Environmental statements; availability, etc.: 
Oglethorpe Power Corp., 24598 


Securities and Exchange Commission 
NOTICES 


Self-regulatory organizations; proposed rule changes: 
Delta Government Options Corp., 24676 
Self-regulatory organizations; unlisted trading privileges: 
Midwest Stock Exchange, Inc., 24677 
Pacific Stock Exchange, Inc., 24677 
Philadelphia Stock Exchange, Inc., 24678 
Applications, hearings, determinations, etc.: 
National Tax Credit Investors II et al., 24678 


Textile Agreements impiementation Committee 
See Committee for the Implementation of Textile 


Agreements 


Trade Representative, Office of United States 
NOTICES 
Advisory committees; closed meetings; determination, 24675 


Transportation Department 2 
See Federal Aviation Administration; Maritime 
Administration 


Treasury Department - ; 

See Comptroller of the Currency; Customs Service; Foreign 
Assets Control Office 

Separate Parts in This Issue 


Part ll 
Environmental Protection Agency, 24692 


Part it 
Department of Housing and Urban Development, 24722 


Part IV 
Department of Housing and Urban Development, 24816 
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‘Part V 
Department of Transportation, Federal Aviation 
Administration, 26822 


Part VI 
Department of Commerce, National Oceanic and 
Atmospheric Administration, 24828 


Part Vil 
Department of Housing and Urban Development, 24632 


Part Vili 
Department of Health and Human Services, Office of 
Human Development Services, 24838 


Reader Aids 

Additional information, including a list of public 
laws, telephone numbers, and finding aids, appears 
in the Reader Aids section at the end of this issue. 


CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 
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Presidential Documents 


Proclamation 6145 of June 14, 1990 
Flag Day and National Flag Week, 1990 


By the President of the United States of America 


A Proclamation 


Of all the images and symbols that have come to represent the United States, 
from the towering figure of Uncle Sam to the beautiful yet fearsome bald 
eagle, the flag occupies a unique place in our hearts and in our history. It is 
our Nation’s greatest emblem, the standard carried into battle by generations 
of brave and selfless Americans. As a tangible reminder of their great 
sacrifices, and as a symbol of the freedom with which we have been blessed, 
it is a banner we raise with a duly profound sense of pride and reverence. 


The flag officially took shape on June 14, 1777, when the delegates to the 
Continental Congress resolved “that the flag of the thirteen United States be 
thirteen stripes, alternate red and white; that the Union be thirteen stars, 
white in a blue field, representing a new constellation.” However, the Stars 
_ and Stripes had acquired meaning months earlier, when our Founding Fathers 
boldly affirmed the rights of individuals and declared America’s 

from Great Britain. The “new constellation” of which the Continental Con- 
gress spoke was our young Nation, a nation where “freedom’s holy light” 
would gleam forth, giving hope to all those living in the darkness of tyranny 
and serving as a guide to all those charting their own course toward liberty 
and self-government. 


Today, in quiet glory, the Stars and Stripes continue to proclaim the shining 
promise of America. For millions of people around the world, the flag has bid 
welcome, marking a place of refuge from religious and political persecution. 
For millions of others, it has represented the liberty to which all men are heirs. 
When we look to the Red, White, and Blue, we cannot fail to take pride in the 
respect accorded to our flag around the world. 


Our Nation's flag emerged from the triumphant struggle to represent the idea 
“that all men are created equal, that they are endowed by their Creator with 
certain unalienable Rights, that among these are Life, Liberty and the pursuit 
of Happiness.” One individual who recognized the importance of that struggle 
to all mankind was the Marquis de Lafayette. This courageous Frenchman 
understood that, because liberty is the God-given right of all men, the cause of 
freedom is universal. He eagerly joined in the American Revolution and, on 
July 31, 1777, was appointed a Major General by the Continental Congress. 
Time and again throughout the Revolutionary War, Lafayette proved his 
bravery and his love of freedom. Shortly after the war's conclusion, he 
described its significance with these joyous words: “America is assured her 
independence; mankind's cause is won, and liberty is no longer homeless on 
earth.” 


Following his death in 1834, Lafayette was buried in the Picpus Cemetery in 
Paris, beneath American soil, as he had requested. On the Fourth of July just 6 
weeks after his death, an American flag was raised above his grave. It is 
reported to have flown their continuously ever since, even during the German 
occupation of France during World War II. 
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Today the flag that flies over the grave of our dear friend, Lafayette, continues 
to serve as a reminder that the cause of liberty and democratic government is 
universal. Indeed, as Lafayette knew so well, “freedom’s holy light” can never 
be extinguished because God has given it a home in every human heart. 


Wherever we look to Old Glory today—whether in our schools, in our courts 
of law, or at isolated military installations thousands of miles from these 
shores—may all of us be united in our love for this great land of ours. On this 
joyous occasion, may we also renew our determination to uphold the ideals 
enshrined in our Constitution and Declaration of Independence, so that the 
flag might always be the symbol of a nation that is both great and good. 


To commemorate the edoption of our flag, the Congress, by a joint resolution 
approved August 3, 1949 (63 Stat. 492), designated June 14 of each year as Flag 
Day and requested the President to issue an annual proclamation cailing for 
its observance and for the display of the flag of the United States on all 
government buildings. The Congress also requested the President, by joint 
resolution approved June 9, 1966 (80 Stat. 194), to issue annually a proclama- 
tion designating the week in which June 14 occurs as National Flag Week and 
—— upon all citizens of the United States to display the flag during that 
wee 


NOW, THEREFORE, 1, GEORGE BUSH, President of the United States of 
America, do hereby proclaim June 14, 1990, as Flag Day, and the week 
beginning June 10, 1990, as National Flag Week. I direct the appropriate 
officials of the government to display the flag of the United States on all 
government buildings during that week. I urge all Americans to observe Flag 
Day, June 14, and Flag Week, by flying the Stars and Stripes from their homes 
and other suitable places. 


I also urge the American people to celebrate those days from Flag Day through 
Independence Day, also set aside by the Congress (89 Stat. 211), as a time to 
honor America by having public gatherings and activities at which they can 
honor their country in an appropriate manner, including publicly reciting the 
Pledge of Allegiance to the Flag of the United States of America. 


IN WITNESS WHEREOF, I have hereunto set my hand this fourteenth day of 
june, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and four- 
teenth. 


Kig— Guat 
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Proclamation 6146 of June 14, 1990 
Baltic Freedom Day, 1990 


By the President of the United States of America 


A Proclamation 


The struggle for Baltic freedom has entered a new era of great promise and 
hope. The 50-year-long effort by the peoples of Lithuania, Latvia, and Estonia 
to regain freedom and democracy has begun to bear fruit. 


The international community has long decried the dark summer of 1940 when, 
as a result of a self-serving agreement made earlier by Hitler and Stalin in the 
Molotov-Ribbentrop Pact, the Baltic States were denied their independent 
status. During that fateful summer, Soviet troops invaded and occupied the 
Baltic States. The rigged elections that followed put an end to Baltic self- 
determination. 


These events, however, did not end the desire of the Baltic peoples for 
freedom and independence. During the past year, they have taken major steps 
toward achieving self-determination. Generally free and fair elections based 
on a vigorous multiparty political system produced popular legislatures. In 
decisions reflecting the will of the Baltic peoples, Lithuania, Estonia, and 
Latvia have asserted their intention to restore their independence. The repre- 
sentatives of the Baltic peoples have taken a nonviolent path and have 
consistently appealed for dialogue and negotiations with Moscow. 


For 50 years the United States has refused to recognize the forced incorpora- 
tion of the Baltic States into the Soviet Union. As I assured the Prime Minister 
of Lithuania during her recent visit, the United States will remain faithful to 
this policy. We support self-determination for the Baltic peoples, and we call 
upon the Soviet Union to enter a good-faith dialogue with representatives of 
the Baltic governments who received popular mandates in free and fair 
elections. We are encouraged by recent steps in that direction and hope that a 
full and productive dialogue will materialize. 


The right to liberty and self-determination; free and fair elections; a better life 
for themselves and for their children—these are the just aspirations of the 
people of Estonia, Latvia, and Lithuania. On this Baltic Freedom Day, we 
reaffirm our support for them. 


The Congress, by Senate Joint Resolution 251, has designated June 14, 1990, as 
“Baltic Freedom Day” and has authorized and requested the President to issue 
a proclamation in observance of this event. 





24550 Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Presidential Documents 


[FR Doc. 90-14230 
Filed 6-15-90; 11:12 am] 
Billing code 3195-01-M 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim June 14, 1990, as Baltic Freedom Day. I call upon 
the people of the United States of America to observe this day with appropri- 
ate remembrances and ceremonies to reaffirm their commitment to principles 


' of freedom and liberty for all oppressed people. 


IN WITNESS WHEREOF, I have hereunto set my hand this fourteenth day of 
June, in the year of our Lord nineteen hundred and ninety, and of the 
ne of the United States of America the two hundred and four- 
teen 


Rig Guat 
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Proclamation 6147 of June 14, 1990 
Father’s Day, 1990 


By the President of the United States of America 


A Proclamation 


Each year, on the third Sunday in June, we pause to honor our fathers and to 
express our gratitude for their generosity and devotion. Father's Day is more 
than a day rich in family love and tradition—it is also a day when we are 
deeply mindful of the many ways fathers strengthen our communities and 
Nation. 


As children, we cannot fully fathom the depth of our father’s love for us. 
Neither can we fully realize the weight of his responsibilities. Children cherish 
their father’s affection and attention, as well as the time they spend together— 
be it playing a favorite game, assembling a kite or train set, or discovering the 
wonders of books, history, and nature. Rarely do they perceive in their father’s 
tender gaze the worries, frustrations, and concerns that have ever been a part 
of parenting. 

When a child is hurt or sick, he knows only that there is comfort and 
reassurance in his father’s warm embrace. He cannot know the quiet heart- 
ache of the man who would, if it were somehow possible, gladly suffer in his 
stead. When a child says goodbye on his first day of school, or learns how to 
ride a bike for the first time, he hears only the encouragement and pride in his 
father’s voice. He cannot hear his father’s unspoken prayers for his safety and 
well-being on the many journeys that lie ahead. 


Eager to protect, nurture, and provide for his children, a father constantly 
gives of himself, always striving to do his best and always hoping that his best 
will be enough. As we grow older, we cannot fail to recognize this love and 
selflessness as the essence of fatherhood. 


With each passing year, and especially as we have children of our own, we 
become ever more grateful for our father’s love and discipline, and for the 
many sacrifices he has made for our sake. We begin to see clearly how being 
a father requires faith and fortitude, and we begin to understand the enormous 
responsibility shouldered by one of our dearest friends and teachers. 


Through their dad, young people learn important lessons about love and 
commitment, duty and fidelity, and respect and concern for others. The 
importance of his example cannot be overstated, because the man who is 
faithful, giving, and forgiving also teaches his children powerful lessons about 
the One who is the just and loving Father of us all. 


Because children remember these lessons for a lifetime, and because these 
lessons influence their behavior as members of a larger community, fathers 
play a very important role in shaping the character of our Nation. Today we 
thank dads everywhere for all they do, throughout the year, for our families 
and country. 





24552 Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Presidential Documents 


{FR Doc. 90-14240 
Filed 6-15-90; 11:42 am] 
Billing code 3195-0i1-M 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, in accordance with a joint resolution of the Congress approved April 
24, 1972 (36 U.S.C. 142a), do hereby proclaim Sunday, June 17, 1990, as Father's 
Day. I invite the States and communities and people of the United States to 
observe that day with appropriate ceremonies as a mark of appreciation and 
abiding affection for their fathers. I direct government officials to display the 
flag of the United States on all Federal Government buildings, and I urge all 
Americans to display the flag at their homes and other suitable places on that 
day. 

IN WITNESS WHEREOF, I have hereunto set my hand this fourteenth day of 
June, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and four- 
teenth. 





Rules and Regulations 


[Airspace Docket No. 89-ANM-18] 
Alteration of VOR Federal Airway V- 
160; Colorado 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment alters the 


description of VOR Federal Airway V- 
160 located between Blue Mesa, CO, 
and Denver, CO. The realignment of this 
airway will increase air traffic control 
efficiency in the Denver area while 
reducing controller verbiage. This action 
will help expedite traffic arriving and 
departing the Denver area and reduce 
controller workload. 

EFFECTIVE DATE: 0901 u.t.c., August 23, 
1990. 

FOR FURTHER INFORMATION CONTACT: 
Alton D. Scott, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue SW., 
Washington, DC 20591; telephone: (202) 
267-9252. 

SUPPLEMENTARY INFORMATION: 


History 

On February 21, 1990, the FAA 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to alter the description of VOR 
Federal Airway V-160 located between 
Blue Mesa, CO, and Denver, CO (55 FR 
6009). 

Interested parties were invited to 
participaie in this rulemaking 


roceeding by submitting written 
commasnlasatheginoentteieahAs 


No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section _ 
71.123 of part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6F dated January 2, 1990. 


The Rule 


This amendment to part 71 of the 
Federal Aviation Regulations alters 
VOR Federal Airway V-160 located 
between Blue Mesa, CO, and Denver, 
CO. The realignment of this airway will 
increase air traffic control efficiency in 
the Denver area while reducing 
controller verbiage. This action will help 
expedite traffic arriving and departing 
the Denver area and reduce controller 
workload. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—{1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, VOR federal airways. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended, as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348{a), 1354{a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


Federal Register 
Vol. 55, No. 117 


Monday, June 18, 1990 


§71.123 [Amended] 


2. Section 71.123 is amended as 
follows: 

V-160 [Amended] 

By removing the words “From INT Blue 
Mesa, CO,” and substituting the words “From 
Blue Mesa, CO, INT Blue Mesa” 

Issued in Washington, DC, on June 6, 1990. 


Signed by Harold W. Becker, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

[FR Doc. 90-14000 Filed 6-15-90; 8:45 am] 
BILLING CODE 4910-13-44 


14 CFR Part 71 
[Airspace Docket No. 90-ASO-6] 


Revision of Transition Area, 
Charieston, SC 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment revises the 
Charleston, SC, transition area. This 
action will enlarge the existing 
Charleston, SC, transition area to 
encompass the East Cooper Airport at 
Mt. Pleasant, SC. A standard instrument 
approach procedure (SIAP) has been 
developed to serve the East Cooper 
Airport based on the Charleston VHF 
omnidirectional range/distance 
measuring equipment (VOR/DME). This 
action will lower the base of controlled 
airspace from 1200 to 700 feet above the 
surface in the vicinity of the East Cooper 
Airport in order to provide airspace 
protection for instrument flight rules 
(IFR) aeronautical operations. The 
operating status of the East Cooper 
Airport will be from visual 
flight rules (VFR) to IFR concurrent with 
publication of the VOR/DME SIAP. 
Also, the name of the Charleston AFB/ 
Municipal Airport is corrected to 
Charleston AFB/International Airport. 
Also, minor corrections are made in the 
latitude/longitude coordinate position of 
the Charleston AFB/International 
Airport, Charleston Executive Airport 
and the Johns Island Radio beacon 
(RBN). 

EFFECTIVE DATE: 0901 U.t.c., September 
20, 1990. ‘ 

FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
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On April 12, 1990, the FAA proposed 
to amend part 71 of the Federal Aviation 


latitude/longitude 
coordinate position of the Charleston 
AFB/International Airport, the 
Charleston Executive 


proposal 

of past 71 of the Poderel Avistion 
Regulations in FAA 
Handbook 7400.6F dated January 2, 1990. 


RBN. 

The FAA has determined that this 
pees a eee 
body of technical regulations for which 
a RO Se ae een 
necessary to keep them operationall 
qumuelt Gates. File nol @ “eater 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 

evaluation as the 


impact is so minimal. Since this is a 
routine matter that will only affect air 


traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Port 71 
Aviation safety, Transition areas. 

Adoption of the Amendment 
Accordingly, pursuant to the authority 

delegated to me, part 71 of the Federal 


Aviation Regulations (14 CFR part 71) is 
amended, as follows: 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. nes 1354{a), 1510, 
Executive Order 10854; 49 U.S.C. 108(g) 
(Revised Public Law 97-449, January 12, 
1983); 14 CFR 11.69. 

2. Section 71.181 is amended as 
follows: 


Charleston, S.C. [Revised]. 


International Airport 
N.. longitude 80°02'27" W.}; 
within 3.5 miles each side of the Charleston 
VORTAC 018”, 211°, and 332° radials, 
extending from the 9-mile radius area to 11.5 
miles north, southwest and northwest of the 
VORTAC; within 3.5 miles each side of the 


— in East Point, Georgia, on June 4, 
1 

James G. Walters, 

Acting Manager, Air Traffic Div. Southern 
Region. 

[FR Doc. 90-14001 Filed 6-15-00; 8:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 97 
[Docket No. 2621; Amdt. No. 1428) 


instrument 


Standard 
Procedures; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA], DOT. 
ACTION: Final rule. 


sumMARyY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SLAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 


amendatory provisions. 
Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31, 1980, and 
as of January 1, 1982. 
appresses: Availability of matters 
by reference in the 


corporated 
amendment is as follows: 
For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue SW., 
Washington, DC 20591; 

2. The FAA Regional Office of the region 
in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SIAP. 

For Purchase— 

Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA-200), 
FAA Headquarters Building, 800 
Independence Avenue SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the region 
in which the affected airport is 
located. 


By Subscription-— 

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best, Flight Procedures Standards 


Federal Aviation Administration, 800 


Independence Avenue SW., 
Washington, DC 20591; telephone (202) 
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establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552{a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts prinied by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecesary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the-U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPS criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 


where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—{1) Is not a “major 
rule under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Approaches, Standard instrument, 
Incorporation by reference. 


Issued in Washington, DC on June 8, 1990. 
Daniel C. Beaudette, 
Director, Flight Standards Service. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 97 of the Federal 
Aviation Regulations (14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.M.T. on the dates 
specified, as follows: 

1. The authority citation for part 97 
continues to read as follows: 

Authority: 49 U.S.C. 1348, 1354(a), 1421 and 
1510; 49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.49(b)(2). 


PART 97—[ AMENDED] 
2. Part 97 is amended as follows: 


§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33 and 
$7.35 [Amended] 

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 


* * © Effective August 23, 1990 

Canton, GA—Cherokee County Airport, NDB 
RWY 4, Orig. 

Dalton, GA—Dalton Muni, LOC RWY 14, 
Amdt. 4 

Gainesville, GA—Lee Gilmer Memorial, LOC 
RWY 4, Amdt. 5 

Gardner, KS—Gardner Muni, NDB-D, Amdt. 
2 


Campbellsville, KY—Taylor County, VOR/ 
DME-A, Amdt. 4 


Campbelisville, KY—Taylor County, LOC 
RWY 23, Amdt. 1 
KY—Taylor County, NDB 
RWY 23, Amdt. 1 


Albion, NE—Albion Muni, NDB RWY 32, 


Orig. 

Manteo, NC—Dare County Regional, VOR 
RWY 16, Amdt. 3 

Manteo, NC—Dare County Regional, NDB 
RWY 4, Amdt. 4 

Manteo, NC—Dare County Regiona!, NDB 
RWY 16, Amdt. 4 

Morganton, NC—Morganton-Lenoir, SDF 
RWY 3, Amdt. 4 

Morganton, NC—Morganton-Lenoir, NDB 
RWY 3, Amdt. 4 

Morganton, NC—Morganton-Lenoir, RNAV 
RWY 3, Amdt. 3 

Shelby, NC—Shelby Muni, NDB RWY 5, 
Amdt. 4 

Southern Pines, NC—Moore County, VOR-A, 
Amdt. 3 

Southern Pines, NC—Moore County, LOC 
RWY 5, Amdt. 5 

Southern Pines, NC—Moore County, RNAV 
RWY 23, Amdt. 3 

Pauls Valley, OK—Pauls Valley Muni, NDB 
RWY 35, Amdt. 1 

Camden, SC—Woodward Field, VOR/DME- 
A, Amdt. 3 

Camden, SC—Woodward Field, NDB RWY 
23, Amdt. 6 

Greenville, SC—Donaldson Center, NDB 
RWY 4, Amdt. 4 

Greenville, SC—Donaldson Center, ILS RWY 
4, Amdt. 2 

Nashville, TN—John C. Tune, LOC/DME 
RWY 19, Amdt. 1 

Carrizo Springs, TX—Dimmit County, NDB 
RWY 31, Amdt. 2 

* * * Effective July 26, 1990 

St. Paul, MN—St. Paul Downtown Holman 
Field, ILS RWY 32, Amdt. 3 

St. Louis, MO—Spirit of St. Louis, LS RWY 
8R, Amdt. 11 

Cleveland, OH—Burke Lakefront, LOC RWY 
24R, Amdt. 8 

Youngstown, OH—Youngstown Muni, VOR 
RWY 19, Amdt. 18 

Youngstown, OH—Youngstown Muni, NDB 
RWY 32, Amdt. 18 

Youngstown, OH—Youngstown Muni, ILS 
RWY 14, Amdt. 5 

Youngstown, OH—Youngstown Muni, ILS 
RWY 32, Amdt. 24 

Youngstown, OH—Youngstown Muni, 
RADAR-1, Amdt. 11 

Roanoke, VA—Roanoke Regional/Woodrum 
Field, VOR RWY 33, Amdt. 7 


Field, ILS RWY 33, Amdt. 10 
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List of Subjects in 21 CFR Part 520 
Animal drugs. 
Therefore, under the Federal Food, 


Cheyenne, WY—Cheyenne, ILS RWY 28, 
Amdt. 32 
* Effective June 28, 1990 


Burbank, CA—Burbank-Glendale Pasadena, 
ILS RWY 8, Amdt. 34 
FL—Oriando Intl, ILS RWY 17, 


Amdt. 1 
Orlando, FL—Oriando Intl, ILS RWY 35, 
Amdt. i 


* Effective June 1, 1990 
Renton, WA—Renton Muni, NDB RWY 15, 
Amdt. 1 
[FR Doc. 90-14002 Filed 6-15-90; 8:45 am] 
BILLING CODE 4910-13-M 


1. The authority citation for 21 CFR 
part 520 continues to read as follows: 


Authority: Sec. 512 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 360b). 
$520.260 [Amended] 

520.260 is 


2. Section amended in 
paragraph (b)(2) by removing the phrase 


“Nos. 015563 and” and inserting in its 
place “No.”. 

- Dated: June 8, 1990. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 90-13963 Filed 6-15-90; 845 am} 
BILLING CODE 4160-01-M 


21 CFR Part 520 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


sSuMMARY: The Food aiid Drug 
Administration (FDA) is amending the 
animal drug regulations to remuve that 
portion of the regulations 
approval of a new animal drug 
application (NADA) held by Moorman 
Manufacturing Co. The NADA prevides 
for use of a medicated block containing 
ronnel for control of hornflies and grubs 
on cattle. In a notice published 
elsewhere in this issue of the Federal 


Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443~ 
4093. 


SUPPLEMENTARY INFORMATION: In a 
notice published elsewhere in this issue 
of the Federal Register, FDA is 
withdrawing approval of NADA 13-450 
held by Moorman Manufacturing Co. 
The NADA provides for use of a 
medicated block containing ronnel for 
control of hornflies and grubs on cattle. 


List of Subjects in 21 CFR Part 520 
Animal drugs. 
Therefore, under the Federal Food, 


lega 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 520 is amended as follows: 


1. The authority citation for 21 CFR 
part 520 continues to read as follows: 


Authority: Sec. 512 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 360b). 


§520.2060a [Removed] 

2. Section 520.2080a Ronnel blocks is 
removed. 

Dated: June 11, 1990. 
Gerald B. Guest, 
Director, Center for Veterinary Medicine. 
[FR Doc. 90-13964 Filed 6-15-90; 8:45 am] 
BILLING CODE 4160-01-m 


DEPARTMENT OF THE TREASURY 
Office of Foreign Assets Control 
31 CFR Part 515 


Removal From List of Specially 
Designated Nationals (Cuba) 


AGENCY: Office of Foreign Assets 
Control, Department of the Treasury. 
action: Notice of removal from the list 


of Speciaily Designated Nationals 
(Cuba). 


SUMMARY: This notice removes Hotel 
Suites Alvear and Melo y Cia., both of 
Panama, from the list of Specially 
Designated Nationals underthe _.- 
Treasury Department's Cuban Assets 
Control Regulations (31 CFR part 515). 
EFFECTIVE DATE: June 16, 1990. 

FOR FURTHER INFORMATION CONTACT: 
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SUPPLEMENTARY INFORMATION: Pursuant 
to the Cuban Assets Control Regulations 
(31 CFR part 515), Hotel Suites Alvear, 

Panama, and Melo oer noe mpanag ie 


designated 
emer ae 
Regulations; are 
eonad been toe intel Sposicir 
Designated Nationals. 
Sapp a casi 


Bra 7 of Specially Designated 
Nationals, December 10, 1986 (51 FR 
44459), as amended on November 3, 1988 
(53 FR 44397), January 24, 1989 (54 FR 
3446), March 7, 1989 (54 FR 9431), April 
10, 1989 (54 FR 32064), September 20, 
1989 (54 FR 38810), October 31, 1980 (54 
FR 45730), November 29, 1989 (54 FR 
49258), January 26, 1990 (55 FR 2644) and 
April 2, 1990 (55 FR 12172), is amended 
by removing the names: 
Hotel Suites Alvear, Panama 
Melo y Cia., Panama 
Dated: June 4, 1990. 
R. Richard Newcomb, 
Director, Office of Foreign Assets Control. 
Approved: June 6, 1990. 
Peter K. Nunez, 
Assistant Secretary (Enforcement). 
[FR Doc. 90-14021 Filed 6-13-90; 12:33 pm] 
BILLING CODE 4810-01-08 
———————————EEEE 


32 CFR Parts 202 and 297 
[DoD instruction 5120.4] 
RIN 0790-AAS6 


DoD Newspapers and Civilian 
Enterprise Publications 

AGENCY: American Forces Information 
Service, DoD. 

ACTION: Final rule. 


SUMMARY: This rule provides 
supplementary information on the 
background of DoD Civilian 

(CE) newspapers; summarizes public 
comments received to the Department of 
Defense's proposed rule published on 


regarding the 
and publishes the final rule. This final 
rule also includes an earlier 
administrative change to DoD 
Instruction 5120.4 which implemented 


VA 22314-2007. 

FOR FURTHER INFORMATION CONTACT: 
Colonel H. G. Baker, USAF, telephone 
(202) 274-4868. 

SUPPLEMENTARY INFORMATION: Common 
policies governing the publication on 


general delines for 2 agreements with 
civilian to provide commercial 
publications, similar to service 
newspapers, at installations where 
funds were not available for a service 
newspaper. While both editorial and 
advertising content were the 
responsibility of the publisher, a 
commanding officer could prohibit 
circulation of an issue within the 
command if it contained 


or otherwise 
contrary to the best interests of the 
command. Military members could not 
be listed as part of the editorial or 

administrative staffs of a CE newspaper, 

pica oe ee og 
released through normal public 
information channels. And all such 


distribution. Further, this initial 
Regulation emphasized that CE 


. Mewspapers could not contain any 


material which implied in any manner 
that the Government endorsed or 
favored any specific commercial 


concept, 
fourth version of DoD Instruction 51204 
for the first time that the 
function of designated CE 
was to — internal information 


newspapers. While continuing 
that CE publications were not subject to 


cli aaemiemunsiamdes 
in policy concerning CE 
becane effective Maer changer 
—Recognized CE 
authorized publications. with editorial 
content as the responsibility of the 
command; 


—Encouraged the establishment of CE 
newspapers, where feasible, as the 
first choice for a command 
information newspaper; 

—Established the right of the CE 
newspaper to first use of editorial 
content. 


The restriction on political advertising 
was reworded to state, “CE newspapers 


newspapers. An interim change to DoD 
Instruction 5120.4 was issued on 
October 15, 1987, which prohibits all 
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advocacy. Both letters are available for 
eeepeeinnetontinas saine eeu 


(202) 274-4868 to arrange for entry. 
Summary of Comments 

The first letter alleges that the ban on 
political advertising violates DoD's 
policy concerning a free flow of news 
and information to military personnel, 
and that the intent of the ban is to 
prevent extremes of political viewpoints 
from appearing in CE newspapers. 
Further, the letter declares that CE 
newspapers are a public forum, and the 
ban on political ising violates the 
constitutional guarantee of freedom of 


the 
qiesemnd letter also questions the 
constitutionality of DoD's ban on 
political advertising, asserting that 
commercial speech is oil to First 
Amendment protection. The letter 
chides the DoD for not offering a 


while the DoD refers to the changes as 
“minor revisions,” in fact the ban on 
political advertising “would seriously 
impact on the constitutional rights of 
advertisers.” 


* news and information for members of a 
command. 
The decision to prohibit political 


particular candidate or issue. By default, 
the non-appearance of an view 
could be perceived as DoD non- 
endorsement. Such policy on political 
advertising in no way the 
free flow of information to DoD 

no more so than the editorial 
prohibition cn partisan political news 
matter required by legislation. 

The DoD acknowledges that, because 
the Regulation on command information 
newspapers also contains policy on the 
overseas theater-wide Stars and Stripes 
newspapers, there has been a potential 
for confusion in the Regulation. The 
mission of these unique newspapers is 
fundamentally different from that of 
command information newspapers. In 
the absence of adequate commercial 
newspapers overseas, these daily 
newspapers provide the free flow of 
information available in stateside 
commercial newspapers. They carry the 
international, U.S. national, and local 
news of the day from commercial 
sources, including political news. To 
eliminate the potential confusion, 
policies governing the Stars and Stripes 
will be removed from DoD Instruction 
5120.4 and published in a separate 
Regulation. 

With regard to the constitutional 
rights of publishers and advertisers, 
publishers have the right to set 

for publications under 


advertising 
their control. On the other hand, since 
does not enjoy First 


advertising 

Amendment protection, that policy must 
conform to applicable laws and 
regulations affecting advertising. 
Advertisers do not have constitutional 
rights to access government publications 
that overrides content policy from many 
sources. Courts have consistently ruled 
that the media are not obligated by the 
First Amendment to carry all proffered 
advertising. 

List of Subjects in 32 CFR Part 297 


Government publications, 
Newspapers and magazines. 
PART 202—{REMOVED] 
Accordingly, con 


Federal Regulations is amended 
removing part 202 and amending part 


297 as follows: 
PART 297—{AMENDED] 


1. The authority citation for part 297 
continues to read as follows: 


Authority: 10 U.S.C. 121 and 133. 
2. The table of contents is amended 


"a;aibieenainibamiatiatha 


follows: 
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Appendix F to Part 287—DoD Command 
Newspaper Review System 


part 297 through 
Appendix E to part 297 respectively. 
§ 297.2 [Amended] 


3. Section 297.2 is amended by making 
the following changes: After the words 
“Military Departments” add the words 
“finclediag their National Guard and 
Reserve Com ts)”, remove the 
words “the Organization of the Joint 
Chiefs of Staff" and replace them with 
“the Joint Staff” 


$297.5 [Amended] 

4. Section 297.5 is amended as follows: 

a. Paragraph (b)(8), after the word 
“may” appears a second time, add the 
word “not” and remove the words “by 
legitimate candidates or parties 
provided equal opportunity to advertise 
is afforded” 


b. Paragraph (c)(1)(iii), change 
“paragraph (b)(2)(6)(i)(B)” to read 
“paragraph (b)(6)(i)(B).” 

c. Redesignate paragraph (d)(6) as 
(d)(5)(i) and remove the last sentence 
oe with the words “This 
provision . 

d. Add a new paragraph (d)(5){ii) as 
follows: 
$297.5 Procedures. 

(d) eee 

(5) eee 

(ii) This provision is not intended to 
prohibit the headquarters of a 
geographically dispersed command that 
receives its local coverage in the host 
installation newspaper from publishing 
a command-wide newspaper; nor is it 
intended to prohibit a command that has 
information needs which are 
significantly different from the majority 
of the host installation audience from 
publishing a separate newspaper, when 
authorized by the designated approving 
authority (see Section C. Appendix F). 


in “Wrpie ne paragraph (d)(7) as 
6 

f. Paragraph (e), change § 297.5 
ow to read “Section 297.5 
(d)(5).” 

5. Appendix A to part 297 is amended 
by revising Section D. as follows: 


Appendix A to Part 287—Funded 
Newspapers 


* * * * + 


D. Masthead 
The masthead shall include the names of 


_ the commanding officer and the PAO, and the 
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names and editorial titles of the staff of the 


6. Appendix B to part 297 is amended 
as follows: 
a. Section A is revised as follows: 


Appendix B to Part 297—Civilian 
Enterprise Publications 


tions. provides the 
editorial content. Commercial publishers sell 
advertising to cover costs and secure 


commercial publisher's costs incurred in 
publishing a CE publicaton. 

b. Section D, change § 297.5(b)}(5) to 
§ 297.5(b)(6) 

c. Paragraph F A., third sentence, after 
the word “include” add the words 

affairs,” 

d. Remove the next sentence: The 
public affairs officer shall serve as 
executive secretary and advisor. 

_e. Paragraph H.3., change § 297.5(b}(5) 
(i) and (ii) to § 297.5(b){6)(i) (A) and (B) 
f£. Section I is revised as follows: 
I. Civilian Enterprise Guides and Maps 

1. The name of the publication may include 
the name and emblem of the command or 

tion. 

2. At the discretion of the commander, an 
installation official telephone directory may 
be included as a section of a CE guide. The 
telephone section shall be integral to the 
guide and not separable. (Separate CE 
telephone directories are not authorized.) 
Required communication security (COMSEC) 
information shall be printed on the first page 
of the telephone section and not on the cover 
of the guide. The cover of the guide may 
notify users that the publication contains the 
official telephone directory. Publishing 
contracts shall establish a firm delivery date 
and ensure control of distribution by the 
command executing the contract. 

3. A CE mission and services pocket guide 
for transient personnel that contains 
advertising from businesses in the community 
whose services may be needed by transients 
may be contracted for in addition to the 
installation guide. Normally, these pocket 
guides will be procured as part of the 
installation guide contract. 

g. Appendix D to part 297 is amended 
as follows: 


In section E after the fourth sentence add a 


h. Appendix E to part 297 is amended 
as follows: 
(1) Remove the word “monthly” in 
A.1. and A.2. 


(2) Paragraph D.1., change the address to 
“601 North Fairfax Street, Room 311, 


i. Appendix F is added as follows: 


Appendix F to Part 287—DOD 
Command Newspaper Review System 


A. Purpose 
The purpose of the DoD command 


major command or equivalent level. 
D. Review Criteria 
1. Each newspaper shall be evaluated on 


only one newspaper is authorized at each 
installation, any competing needs of an 
installation and its tenant commands shall be 
considered (see paragraphs 297.5(d) (i) and 
(ii) of this part). 
BE. OSD Command Newspaper Review Board 
The OSD Command Newspaper Review 
Board shall be chaired by the Director, 
American Forces Information Service (AFTS). 
Members shall be senior personnel 
representing functional areas of the command 
communication process (public affairs, 
editorial, design and layout, production, etc.). 
Members shall be drawn from and 
Defense Agencies, nominated by office and 
agency heads at the invitation of the chair. A 
technical advisory pane! of relevant 


of 
specialties (printing, postal, distribution, 
pegmeans Soy oy i hep cma ad 


volume, . format, or paper stock; 
and cost measures. 
2. Recommendations shall have the 


concurrence of two-thirds of the voting board 
members. 


F. Military Department Command 
Newspaper Review 

Military Departments shall establish 
appropriate procedures to accomplish 


Print Media Plans and Policy, 601 N. Fairfax 
Set, OO en eee 
equests for approv. eo 
may be submitted at any time, 
format at Attachment 1 of this Appendix. 
a no liter an hod aah gen” 
numbered year, See 


newspapers. 

include summary data on total number of 

newspapers, number eliminated, and total 

cnet Se Sie aes a eee 
sting 


3. One information copy of each issue of all 
DoD newspapers shall be forwarded on 
publication date to the address in subsection 
H.1. of this Appendix. 

4. Information copies of CE newspaper 
contracts shall be forwarded to the address 
in paragraph H.1. of this Appendix, upon 


request. 

5. Administrative Instructions shall be 
issued by the Director, AFIS, for the biennial 
review and reporting of newspapers. 

L Report Control Requirement 
The information requirements prescribed in 


this enclosure are assigned Report Control 
Symbol DD PA(B1) 1638. 


Attachment 1 to Appendix F—Request For 
Continuation /Establishment of DoD 
Newspaper 

As required by Section H. of this Appendix, 
the following information shall be provided 
biennially on newspapers published by DoD 
Components (less Military Departments}, and 
when requesting approval for a new 





2. Government contract with commercial 


printer. 
3. CE contract with commercial printer 
(give name and mailing address of 
commercial printer). 
D. Frequency and number of issues per year. 
E. Number of copies printed and estimated 


readership. 

F. Paper size (metro, tabloid, or magazine/ 
newsletter) and average number of pages 
per issue. 

pep) = > pa amare aad 


L Attach four (4) recent copies of newspaper. 
J. For requests for approval of new 
newspapers: 
1. Provide comprehensive statement of the 
necessity for the newspaper, including, if 
a tenant command, why host installation 
newspaper does not serve the needs of 
the requestor’s audience. 
2. Attach four (4) recent copies of 
newspapers published by host and any 
other tenants. 


Attachment 2 to Appendix F—Military 
Department Newspaper Data 
As required by section H., paragraph 2. of 


this Appendix, the following information 
shall be provided biennially on each 


E. Number of copies per issue and estimated 


F. Paper size (metro, tabloid, or magazine/ 
newsletter) and average number of pages 
per issue. 

G. Size of newspaper staff, listed as full time 


[FR Doc. 90-14039 Filed 6-15-90; 8:45 am] 
BHLLENG CODE 3819-01-48 


POSTAL SERVICE 
39 CFR Part 111 


Domestic Mail Manual; Miscellaneous 
Amendments 


AGENCY: Postal Service. 
ACTION: Final rule. 


sumMARY: The Postal Service hereby 


describes the numerous miscellaneous 
revisions consolidated in the 
Transmittal Letter for issue 35 of the 
Domestic Mail Manual, which is 
in ted by reference in the Code of 
Federal R tions, see 39 CFR 111.1 
Most of the revisions are minor, 
editorial, or clarifying. Substantive 
changes, such as the revised regulations 
sapulibeagautedusee ter ilettiiing end 
mail with an incorrect date in 
the meter or mailer’s precancel 
postmark, and the revised regulations 
adopting a reduction in the factor used 
in calculating the charge assessed by the 
Postal Service on returned endorsed 
third-class mail, have previously been 
published in the Federal Register. 
EFFECTIVE DATE: June 17, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Neva R. Watson, (202) 268-2963. 
SUPPLEMENTARY INFORMATION: The 
Domestic Mail Manual has been 
amended by the publication of a 
transmittal letter for issue 35, dated June 
17, 1990. The text of all published 
changes is filed with the Director of the 
Federal Register. Subscribers to the 
Domestic Mail Manual receive these 
amendments automatically from the 
Government Printing Office, The 
following excerpt from the Summary of 
Changes section of the transmittal letter 
for issue 35 covers the minor changes 
not described in interim or 
final rules published in the Federal 
Register. 
Summary of Changes 
Chapter 1 

Section 121, Packaging, subsection 
121.323c, is amended to provide requirements 
for heat-shrinkable plastic film for easy and 
m— ee 
22-80 


changes. 
Palm Springs CA 922 has been deleted from 
122.63c; other changes are indicated by bold 


type. (PB 21758, 3-22-00) 
Section 123.42, Matter (18 U.S.C. 
eens haben new 
which are not 


permitting advertising lotteries 
prohibited by state law and broadening the 
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current exemptions for advertising state- 
SL eee 
124.38, Etiologic Agent 
Poeeutetean tindeatioaiensand 
Biological Products, is amended to clarify 
requirements concerning performance testing 
and absorbent material. (PB 21759, 3-22-90) 

Section 126.23, Special Services Not 
Available, is revised to add that return 
receipt for merchandise service and 
Mail service are not available for items 
transmitted through Department of State 
facilities. (PB 21760, 4~5~80) 

Section 127, Minimum Sizes, is amended to 
correct reference to Notice 5-B in 127d to 
read Notice 5, Return to Sender. (PB 21760, 4—- 
5 OG) 

Section 134, Mail Sent by Members of the 
U.S. Armed Forces, is revised to terminate 
free mailing privileges to all military 
personnel on active duty serving with the 
a ees eee 

service members hospitalized as a result of 
wounds or injuries received in combat. (PB 
21758, 3-68-90) 

Section 137.252, Agency Authorization 
Codes, Permit Imprint Numbers, BRM Permit 
Numbers, and Sampling (RPW) Numbers, is 
updated. Changes are indicated by bold type. 

Sections 144.21 and 144.52 are revised, 
144.39 is deleted, and 144.227 and 144.8 are 
established to reorganize and expand 
regulations for entry of metered mail at other 
than the post office. Sections 371, 
372, 373, 651.2, 652.11, 771, and 772 are also 
revised to include consistent language and 
correct references to the sections affected by 
Sere Sage. Fe ae 

Section 153.2, Delivery of Addressee's Mai 
to Another, is revised to place addi 
etal: emmiiiee 
agencies (CMRAs) in the establishment and 
operation of CMRA locations and on the 
Postal Service to ensure that mail is properly . 
delivered to CMRAs. (PB 21761, 4-19-90) 

Section 154.9, Implementation Deadline, is 
deleted since the implementation deadline 
requirements imposed on plant-load 
operations are no longer necessary. (PB 
21760, 4-5-90) 

Section 155.25, Mobile or Trailer Homes. 
Sections 155.252, 156.22, and 157.32c are 
revised to ensure consistency by postmasters 
when approving establishment or extension 
of carrier service to customers residing in 
permanent or transient mobile home, trailer, 
or recreational vehicle parks. (PB 21761, 4~-19- 
90) 

Section 156.5, Rural Boxes, is amended to 
include a current list of mailbox 
manufacturers and the recommended height 
for rural mailboxes. (PB 21761, 4-19-90) 


Section 164.22, Cooperation with 


clarify requirements 
for 3-digit sacks and the use of appropriate 
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ya eee 
appropriate 3-digit prefix reflecting the 
contents of the sack. (PB 21762, 5-3-90) 
Section 442.5 and a new section 445.3 have 
been added to allow mailers to palletize 
multiple flat-size second-class publications 
that have each been separately presorted into 
packages to the finest extent possible to co- 
palletize packages from two or more mailings 
on the same pallet. Section 445.3 has been 
renumbered as 445.4 (PB 21762, 5-3-90) 


Chapter 9 


Section 912.55, Notice of Arrival, is revised 
to allow return of a certified mailpiece to the 
sender within the 15-day holding period, if 
the sender specifies a lesser number of days 
on the mailpiece. (PB 21760, 4-590) 


List of Subjects in 39 CFR Part 111 
Postal Service. 


PART 111—GENERAL INFORMATION 
ON POSTAL SERVICE 


1. The authority citation for 39 CFR 
part 111 continues to read as follows: 

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 
401, 403, 404, 3001-3011, 3201-3219, 3403-3406, 
3621, 5001. 


2. In consideration of the foregoing, 
the table at the end of § 111.3(e) is 
amended by adding at the end thereof 
the following: 


§ 111.3 Amendments to the domestic mail 


Stanley F. Mires, 

Assistant General Counsel, Legislative 
Division. 

[FR Doc. 90-14052 Filed 6-15-90; 8:45 am] 
BILLING CODE 7710-12-41 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
42 CFR Parts 400 and 411 


Medicare Program; Physician Liability 
on Non-Assigned Claims 

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 

ACTION: Final rule. 


SUMMARY: This rule establishes in 
regulations the circumstances in which a 


nonparticipating physician who does not 
Medicare assignmen 


accept t of a claim 
is required to eaaatete| to _ 
any amounts collected for physician 
services determined to be not 
reasonable and necessary. Its purpose is 
to extend limitation of liability 
protection to beneficiaries with non- 
assigned claims when the physician 
knew or could reasonably have been 
expected to know that Medicare would 
deny payment for the services. 
Physician appeal rights are also 
specified. This rule conforms our 
regulations to section 9332(c) of the 
Omnibus Budget Reconciliation Act of 
1986. 


EFFECTIVE DATE: These regulations are 
effective on July 18, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Robert Augustine, (301) 966-4481. 


SUPPLEMENTARY INFORMATION: 


L Background 

Section 1862(a)(1) of the Social 
Security Act (the Act), precludes 
Medicare payment for services that are 
“not reasonable and necessary” for the 
diagnosis or treatment of an illness or 
injury, or to improve the functioning of a 
malformed body member, or for several 
other specified purposes. 

Before October 1, 1987, with respect to 
services found to be “not reasonable 
and necessary”, under the law and the 
Medicare rule— 

© A physician who did not accept 
assignment could charge the beneficiary 
(or someone on his or her behalf) for 
services for which Medicare payment 
was denied; and 

¢ A physician who accepted 
assignment could not charge the 
beneficiary for those services but could 
receive Medicare payment under the 
provisions of section 1879 of the Act, 
which permits payment for services 
denied under section 1862(a)(1) of the 
Act if neither the physician nor the 
beneficiary knew, or could reasonably 
have been expected to know, that 
Medicare would not pay for the 
services. 

Section 9332{c) of the Omnibus Budget 
Reconciliation Act of 1986 (Pub. L. 99- 
509) added to the Act a new section 
1842(1), to change the requirements for 
physicians who do not accept 
assignment. The provisions of section 
1842(1) are applicable only to physicians 
and are effective for physician services 
furnished on or after October 1, 1987. 
Under these provisions, unless specified 
conditions are met, a physician who 
does not accept assignment— 


© Must refund to the beneficiary 
expcuuhs culleataa fest oneviens thas 
be not reasonable and necessary; and 

¢ Must make the refund within 
specified time limits and, if he or she 

and fails to do so, 
may be subject to civil money 
or to exclusion from Medicare, or both. 

A refund is not required if the 
physician did not know and could not 
reasonably have been expected to know 
that Medicare would not pay for the 
services, or if the beneficiary (or the 
person acting on behalf of the 
beneficiary, hereafter referred to as the 
other person) was informed in advance 
that Medicare would not pay for the 
services and agreed to pay for them. 
Unlike claims submitted on an assigned 
basis, there is no provision for Medicare 
payment even if neither the physician 
nor the knew or could 
reasonably have been expected to know 
that Medicare would not pay. 

To implement section 9332(c) of Public 
Law 99-509, on December 30, 1988, we 
published in the Federal Register (53 FR 
53025) proposed regulations with a 60- 


provisions of the final regulation are 
discussed below. 


IL. Provisions of the Proposed 


. Regulations 


In order to implement section 9332(c) 
of Public Law 99-509, we proposed to 
amend the regulations in 42 CFR part 
405 by adding a new § 405.339. (Since 
that time, subpart 405 has been 
recodified; the correct cite in this final 
rule is § 411.408.) A summary of the 
proposed changes follows: 

A. Refund Procedures 


In accordance with the provisions of 
section 1842(1)(1)(B) of the Act, we 
proposed to require a refund of 
incorrectly collected amounts be made 
to the beneficiary within the following 
time limits: 

In the case of a physician who does 
not request review of the denial within 
that period, the refund would be made 
to the beneficiary within 30 days after 
the date the physician receives notice 
that Medicare will not pay for the 
services. 

In the case of a physician who 
ore’ review of the denial within 30 

days of receipt of the initial 
determination, the refund would have to 
be made to the beneficiary within 15 
days after the date on which the 
physician receives notice of adverse 
determination on the review. 





We also proposed that a 
and 


eee 
not be made for the services beca 
they were not reasonable and 


ieneiiey 
as defined by section 1862{a){1) of the 


oe heeien nes his or her 
reasons Paliewine that BMadione te 


options, decides whether or not to 
receive the services and agrees to pay 
for them (if Medicare, in fact, 
payment). 
B. Physician Appeal Rights 
While section 1842{1} of the Act 
implicitly grants appeal rights to 
nonparticipating physicians on 


denies 


could have reasonably been expected to 
know that Medicare would not pay for 
the services because they were not 
reasonable and necessary. Additionally, 
we proposed that the right of appeal 
would extend te cases where it was 
determined that the beneficiary (or other 
person) was not informed in advance 
that Medicare was likely to deny 
payment for the services or, if so 
informed, did not agree to pay for the 
service. We proposed to extend to these 
physicians the existing appeals process 
for claims under Part B, and 42 CFR part 
405, subpart H. However, to ensure that 
refunds are made promptly, we 

proposed requiring that they be made 
within 15 days of receipt of the initial 
review determination. 


es 


"We recived 2 tinal acs 


to the impact statement, we discuss the 


Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Rules and Regulations 


deny payment they 
furnish and are likely to be found not 
liable on such grounds upon filing an 
appeal. Therefore, the final rule should 
be modified to exclude physicians who 
furnish services on the order of another 
physician. 

Response: We have no authority 
under existing law to exclude physicians 
who furnish their services on the order 
of another physician. Section 
1842{1}{2 {A)({i} of the Act refers only to 

nonparticipating physicians and there is 
nothing in either the statute or the 
Congressional reports on the bill 
language which indicates any intent on 
the part of Congress to exempt certain: 
categories of physicians from the 
on. 

In order to be held not liable for a 
service subsequently denied as not 
reasonable and necessary, a physician 
who furnishes a service on the order of 
another physician and is uanble to give 
the beneficiary an acceptable advance 
notice that Medicare is likely to deny 
payment for the service, must show that 
he or she did not know, and could not 
reasonably have been expected to 
know, that Medicare would deny 
payment for the service. While we 
recognize that this imposes somewhat of 
a burden on the physician in that he or 
she is routinely required to file an 
appeal im such cases in order to be held 
not liable, we believe this is a 
to the alternative of holding the 
beneficiary liable at the initial level. 
Under that approach, the burden of 
providing whether a physician knew, or 
could rea have been expected to 
know, that Medicare was likely to deny 
payment for the service, would be 
shifted to the at the initial 
level, and it would be incumbent on the 
beneficiary to refute the presumption 
that the physician did not know, and 
could not reasonably have been 
expected to know, that Medicare would 
deny payment for the service. We find 
this to be unacceptable for a provision 
intended to protect 

Comment: HCFA should revise the 
final rule to specify that the refund 
provisions apply only to services 
otherwise covered which are denied 
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solely because they are not reasonable 
and necessary. 

Response: We agree with this 
comment. The statute refers to services 
“otherwise covered under this title 
{which are] not reasonable and 
necessary [under section 1862(a)(1) of 
the Act].” This draws the distinction 
between services that Medicare will pay 
for under certain circumstances and 
those for which Medicare does not pay 
under any circumstances because of 
other statutory exclusions (for example, 
routine physical checkups excluded 
under section 1862(a)(7) of the Act). 
When the refund provisions were 
initallly implemented, some carriers 
were improperly applying them to non- 
covered services. Although we believe 
that clarifying instructions issued to 
Medicare carriers in March 1988 have 
virtually eliminated this problem, we 
have nevertheless modified the final rule 
at § 411.408 to adopt this comment. 

Comment: Physicians should be given 
the option in the final rule of providing 
free care to Medicare beneficiaries. 

Response: There is nothing in either 
the law or the proposed rule which 
precludes a physician from furnishing 
care to a Medicare beneficiary without 
charge. The refund provisions discussed 
in the proposed rule are applicable only 
in those cases where a beneficiary 
submits a bill from a physician for 
services which are subsequently denied 
as not reasonable and necessary. If a 
physician elects to furnish services free 
of charge, no claim would be submitted 
and there is no possibility of denial. 
Thus, the refund provisions do not 
apply. 

B. Advance Notices 


Comment: The proposed rule requires 
physicians to be more specific in their 
advance notices in explaining why they 
believe it likely that Medicare will deny 
payment for a service than we require 
the carriers to be in the denial notices 
they send to beneficiaries and 
physicians when they deny a service as 
not reasonable and necessary. 

Response: In September 1988, we 
instructed the Medicare carriers, in a 
program memorandum, to send to all 
physicians a letter concerning the 
advance notice provisions. Included in 
that letter was a list of sample reasons 
for physicians to use in their advance 
notices to explain why they believe it 
likely Medicare would deny payment for 
a particular service. The list of reasons 
furnished contained language which is 
identical to the language carriers use to 
notify beneficiaries and physicians 
when they deny services as not 
reasonable and necessary. In addition, 
the American Medical Association, in 


consultation with HCFA, developed a 
er —— “Medicare Carrier 
ew,” that comprehensive 
information dealing with the issue of 
medical necessity denials. This booklet 
was made available to all physicians 
and the general public in October 1988. 
Thus, we do not require physicians to be 
any more specific in their advance 
notices than we require the carriers to 
be in the notices they send when they 
deny a service as not reasonable and 


necessary. 
Comment: The rule should be 
modified to delete the requirement that 
the advance notice and beneficiary 
agreement to pay be in writing. 
Response: Al the statute does 
not require an advance notice to be in 
writing or the beneficiary's agreement to 
pay to be written and signed, we believe 
the provisions on advance notice will be 
most effective if they are in writing. If 
there is a dispute over whether proper 
advance notice was given, and there is 
eee it will be necessary 
uire that a refund be made to the 
2 ciary. Use of written notices and 
agreements to pay will avoid most 
disputes of this nature and will help to 
resolve those that do arise. Also, as was 
pointed out in most comments we 
received from advocacy and consumer 
groups commenting on behalf of 
Medicare beneficiaries, written notices 
are essential to ensure that patients are 
informed choices as was 
intended by the statute. We agree with 
those commenters and have retained the 
requirement that the advance notice and 
beneficiary agreement to pay be in 
writi 


ting. 

Comment: HCFA should not require 
physicians to specify in the advance 
notice their reasons for believing 
Medicare is likely to deny payment for a 
service as not reasonable and 
necessary. This requirement places the 
unreasonable burden of having 
extremely detailed knowledge about 
Medicare program coverage guidelines 
on physicians. A related comment was 
made that this requirement exceeds the 
statutory requirement that the patient be 
informed that Medicare “may” not pay 
for a service. 

Response: We do not agree that our 
requirements with respect to the 
advance notice require physicians to be 
experts on Medicare coverage 
guidelines in order to be held not liable 
on the basis of an advance notice. 
HCFA makes available to physicians 
listings and other informational 
issuances that specify certain services 
that are not covered as reasonable and 
necessary by Medicare. HFCA attempts 
to inform physicians on a timely basis 


whenever changes are made in coverage 


> 


eae 

e approved or disapproved. It is 
only when the physician has previously 
received either such information or a 
denial notice for the same service in 
similar circumstances, or could 
reasonably be expected to know by 
virtue of normal medical that 
the service was not needed, that he or 
she would be held to have had reason to 
believe the service is likely to be denied 
as not reasonable and necessary and to 
have had a reason to give the 
beneficiary an advance notice. 

If a physician has not been so 
informed and could not reasonably have 
been expected to know that the service 
was not reasonable and there 


necessary, 
is no reason for the physician to give the 
patient an advance notice. The 
physician would be justified in assuming 
Medicare will pay for the service. If the 
oon eee ree 


i physician 
found not liable because he or she did 
not know, and could not reasonably 
have been expected to know, that 
Medicare would deny payment for the 
service. The physician would, of course, 
need to request a review of the initial 
determination on these grounds. 

We believe the requirement that the 
physician explain in an advance notice 
why he or she believes Medicare is 
likely to deny payment for a service is 
one of the most critical elements of an 
advance notice. In a May 3, 1988, letter 
from Fortney Stark, Chairman, and Bill 
Gradison, Ranking Minority Member, of 
the House Subcommittee on Health, we 
were advised that intended 
that a physician's liability should be 
waived only “if the physician provides 
specific advance notice that Medicare is 
LIKELY (emphasis supplied) to deny 
payment.” The letter went on to state 
that an advance notice “should only be 
effective if the physician knows (or has 
a genuine reason to believe) that 
Medicare is likely to deny payment for 
the particular service.” From this it is 
clear Congress intended that an 
advance notice should be used only in 
cases where the physician knows or 
believes it likely Medicare would deny 
payment for the service. It was not 
intended that physicians be able to 
circumvent the intent of the refund 
provision by routinely giving notices to 
all beneficiaries that merely state that 
Medicare may deny payment for 
services. 

In light of this, we do not believe it is 
unreasonable to expect the physician to 





mainte Senstet wee me 
believes Medicare is not likely to pay 


identify 
and (3) must cite the physician's reasons 
for this belief. 
In the letter sent to all physicians 


coverage guidelines for the specific 
service. 


Response: In order to be held not 
liable for a refund for a denied service 
on the basis of an advance notice, a 


claim to Medicare or through an appeal 
of an unfavorable determination that a 
refund is due. Thus, we expect that the 
carriers will review most advance 
notices given to beneficiaries to ensure 
that they conform to the regulatory 
requirements without any additional 
special monitoring procedures. 
Comment: We should amend the final 
rule to provide that, where a physician 
gives a beneficiary an advance notice 
because he or she believes Medicare is 
likely to deny payment for a service, the 
payment decision should not be 
influenced by the notice. 
Response: We agree that payment 
should not be denied merely because an 
advance notice was given. However, we 
concern 


ee ee. 
provisions apply only w mene tee we 
may not be made by reason 
Siunaeisactbaseneccea 
otherwise covered under title XVII is 
not reasonable and necessary under the 
standards described in that section. The 
only basis for a carrier to deny a service 
as “not reasonable and necessary” is 
where the requirements of section 
1862{a)(1) are not met. The fact that an 
advance notice was given plays no part 
in the payment decision; it is only a 
factor in determining whether the 
physician may bill the patient for the 
service even though it was denied. The 
instructions on the refund requirements 
clearly state that the fact that an 
advance notice was given is not 
prejudice in any way a determination as 

to whether there is or is not sufficient 
sddenonte liye dead eller 
section 1862(a)f1). 

Comment: Carriers should be required 
to make known to physicians any 
explicit policies they use in payment 
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Some of the specific actions are as 
follows: 
(1) HCPA is im the process of 


informa 
(2) In the above-mentioned 
rule, HCFA will direct each carrier to 
seek imput from the State medical 
society and appropriate rere Ae 
parameters that 


(3} Each carrier has been instrected to 
make available to the State medical 
society and otherwise to make public all 
existing medical coverage policies. 
Carriers have also been instructed to 
consider any views on existing policies 
and their implementation that may be 
submitted by medical groups and other 
interested parties. 

We believe these steps, in 
combination with previous actions taken 
in these regards, will! help make 
physicians much more familiar with the 
circumstances under which Medicare 
will pay for a particular service as 
reasonable and necessary and will 
significantly reduce the likelihood of an 
advance notice being given 
inappropriately. 

Comment: We should establish a 
process by which a physician can 
submit a self-drafted advance notice for 
prior approval. 

Response: Section 405.339(b) of the 
proposed rule stated that the physician 
must use “approved” notice language in 
an advance notice and specifies the 
elements necessary for such notices. 
While a physician is free to submit to 
HCFA for approval a self-drafted notice, 
we do not plan to establish a specific 
regulatory procedure for obtaining such 
approval. 

C. Physician Appeal Rights 

Comment: The proposed rule should 
be modified to clarify that the 15 days 
within which a physician must make a 
refund begins oaly after the physician 
receives the final “review 
determination. 


Response: A pkysician who does not 
accept assignment and is dissatisfied 
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receives notice of an adverse 

tion.on the initial request for 
appeal. There is no statutory provision 
for delaying the refund requirement 
beyond that on the basis ef a request for 


legal arguments 
against this proposal, we believe 


—— of this comment would 
ly lessen fhe 


protection 
avaliable to > the beneficiary intended by 
the statute. In our view, a beneficiary 
should be able to expect to receive a 
refund within a reasonably short period 
of time after the initial determination is 
made. Nevertheless, we agree that a 
physician should have the right to delay 
the refund if he or she genuinely 
believes that a denied service should 
have been paid for, or because one of 
the exceptions to the refund provisions 
is met. We believe the pre-refund appeal 
time frames strike a fair balance 
between the due process rights of 
physicians and the public policy 
favoring timely reimbursement to the 
beneficiary. 

When a physician makes a refund 
which is found to be unnecessary at a 
subsequent level of =” both the 


oe allowable actual charge limit) 
or 
Comment: The rule should specify a 
Medicare 


deleterious effect on the appeals 


process. For example, if the time 
necessary for full development of 
documentation would exceed 


the beneficiary or the physician. 
Comment: Beneficiary notices should 
be issued after the physician has 
exhausted all avenues of appeal. 
Response: The statute requires that 
physicians make refunds to patients 
within 30 days of ‘the initial 
determination, unless the physician 
requests a review of that determination 
within that time. Once it has been 
determined that a service is not 
reasonable and necessary, we have an 


whether a refund is required without 
giving the beneficiary those same rights 
would clearly be contrary to the best 
interests of the beneficiary, since the 
beneficiary and physician may have 
conflicting interests in the outcome of 
cians appeal. This could be the 
the physician appeals on the 
basis that craw advance notice was 
given to the beneficiary and the 
ontuueey iias oenee to make payment if 


the beneficiary 

cantuntl thas: cioug tearytereliien 
had reason to believe that Medicare 
payment would not be made, he or she 
was not given proper advance notice by 
the physician. In that instance, the 
physician is looking for a determination 
that would not require a refund, while 
the beneficiary is looking for a 
determination that would require that a 
refund be made. 

Comment: The rule should state that 
the beneficiary becomes a party to any 
appeal ee 

Response: 42 CFR 405.808 currently 

specifies that the parties to a review are 
“the persons who were parties to the 
carrier's initial determination.” Since the 
beneficiary is a party to the initial 
determination on both the payment and 
the refund issue, he or she also becomes 


instructions make this clear and require 
that beneficiaries be informed when a 
physictan files an appeal and that they 
be advised of the results of the review 
determination. 
D. Claims P. 
Comment: The final rule should 
include the claims development program 


Medicare would pay for a particular 
service. It aes 


necessary 
on Medicare patients’ bills in the first 
instance to avoid unnecessary denials 
merely because of insufficient 
information. 
Although the claims development 
program was originally intended as a 
temporary measure, preliminary 
evaluation of the program indicated it 
has had an overail positive effect on the 
claims process. We are 
presenfly amore 
comprehensive evaluation of fhe 
program. We have no plans to eliminate 
or curtail the program at this time, and 
we do not expect to do so if the pasitive 


of any 


m 
It is not the purpose of this rule, 

however, to revise fhe manner in which 
carriers review claims to determine 
whether a service is reasonable and 
necessary. Rather, the purpose is to set 
forth the principles under which we will 
require a physician to make a refund for 
a service once it has been denied as not 


soquismmentoasstiun 
should follow when communicating with 
physicians under the claims 
development program. 

Response: Although we have not 
modified the final rule to include ‘these 
operational requirements, we have 
advised the carriers in program 
instructions that the notices they send to 
physicians under ‘the claims 
development progrem are not to be 





— eee 
See 


claims development program, 
_ pn note OY 


is designed to 

cet forth policy principe forthe publi 
rather than tional processes. 
Inclusion of material in regulations such 
as the contents of notices or the specific 

under which carriers process 
claims for payment would make the 
rulemaking process virtually 
unworkable and is clearly alicia. 

Comment: Payment decisions should 
only be made by qualified medical 
reviewers. 

Response: Medical review decisions 
are made by trained claims examiners, 
nurses or physicians, according to the 
complexity of the case. Decisions by 
nonphysician reviewers are based upon 
medical guidelines prepared by 

physicians. Therefore, medical necessity 
decisions are based on physician- 
developed criteria. Since medical 
necessity is developed for all physician 
services, physician-developed criteria 
are used for the evaluation of each claim 
for physician services. 

Comment: We should consider 
revision of the denial notices sent to 
Medicare beneficiaries and physicians 
when an unassigned claim for 
pee oe ae is denied as not 
reasonable and necessary. 

: As we indicated earlier, we 
do not believe it appropriate to use the 
rulemaking process to develop payment 
or payment denial notices. Notice 
language is communicated to Medicare 
carriers through program instructions. 
Nevertheless, we plan to give full 
consideration to the suggestions we 
received for the notices sent 
to both beneficiaries and physicians. 


IV. Provisions of the Final Regulations 


While the proposed rule indicated that 
physicians would have the same rights 
as beneficiaries to appeal adverse 
determinations and would be subject to 
the same time limitations, the relevant 
comparison is actually between 
physicians who submit claims on an 
assignment-related basis and those who 
do not. To assure that all are 
treated equally with respect to appeal 
rights, we have modified the final rule to 
make clear that we are extending to 


400 to add the following definition at 
§ 400.202: 


“Payment on an assignment-related basis” 
services— 


accordance with § 424.55 or § 424.56 of this 
chapter; 

(2) To a physician or other supplier after 

e beneficiary's death, in accordance with 

§ 424.64(c)(1) of this chapter; or 

(3) To an entity that pays the physician or 
other supplier under a health benefit plan, in 
accordance with § 424.66 of this chapter. 


The portion of Subpart C of part 405 in 
which we proposed to include the new 
provisions was recently redesignated as 
part 411 by regulations concerning 
Medicare recovery against third parties 
published on October 11, 1989 (54 FR 
41716). Therefore, we are designating 
the proposed §405.339 as §411.408. With 
the exceptions noted above, and minor 
changes made to improve clarity, the 
final regulations reflect the proposals 
—_ in the December 30, 1988 proposed 


V. Regulatory Impact Statement 

Executive Order (E.O.) 12291 requires 
us to prepare and publish a final 
regulatory impact analysis for any 
regulation that meets one of the E.O. 
criteria for a “major rule”; that is, that 
will be likely to result in: 

e An annual effect on the economy of 
$100 million or more; 

© A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

© Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with the foreign- 
based enterprises in domestic or export 
markets. 

We generally prepare a final 
regulatory flexibility analysis that is 
consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612), unless the Secretary 
certifies that a regulation will not have a 
significant economic impact on a 
substantial number of small entities. For 
puposes of the RFA, we treat all 
physicians as small entities. However, 
carriers, as our contractors, and 
beneficiaries, as individuals, are not 
considered small entities. 

In addition, section 1102(b) of the Act 
requires the Secretary to prepare a 
regulatory impact analysis for any rule 
that may have a significant impact on 
the operations of a substantial number 
of small rural hospitals. This analysis 
also must conform to the provisions of 
section 604 of the RFA. For purposes of 
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section 1102(b) of the Act, we define.a 
small rural hospital as a hospital with 
fewer than 50 beds located outside a 
Metropolitan Statistical Area. 

In the initial regulatory impact 
statement, we indicated that the 
provisions of the proposed rule would 
not result in impacts meeting any of the 
criteria specified above. The following 
discussion, in combination with the rest 
of the preamble of this final rule, 
responds to comments received on the 
initial impact statment, and states our 
reasons for not preparing a final impact 
analysis. 

Comment: Two commenters suggested 
that HCFA should provide sufficient 
evidence to justify its conclusions that 
the impact of the proposed rule meets 
the exceptions to E.O. 12291. The 
commenters believe that an annual 
effect on the economy could reach the 
$100 million threshold based on 
89,611,723 nonassigned claims received 
by Medicare carriers nationwide and 
certain assumptions. Specifically, the 
commenters assumed a 5 percent rate of 
denials on nonassigned claims for 
services that are determined to be not 
reasonable and necessary and also 
assumed that physicians’ costs to 
research claims, provide documentation 
and file appeals would be $20 per claim. 
Thus, they estimated costs of 
approximately $90 million (89,611,723 x 5 
percent x $20). The commenters wanted 
to know to what extent HCFA’s 
information indicated that the economic 
impact is less than $100 million. Also, 
they stated that HCFA needs to address 
specifically the effects of this rule upon 
competition and productivity. 

Response: The commenters provided 
estimates to support their claim that this 
rule meets the E.O. 12291 criteria. We do 
not agree with the commenters’ 
estimates. The number of nonassigned 
claims cited by the commenters is 
correct according to HCFA claims data 
for FY 1988; however, no data were 
submitted to verify the other 
assumptions used. We do not maintain 
data that identify the specific number of 
nonassigned claims denied for medical 
necessity. However, HCFA records for 
FY 1988 indicate that 2 percent of all 
billed charges were disallowed for 
medical necessity. We believe that the 2 
percent denial rate could reasonably 
apply to nonassigned claims as well. 
Using the 2 percent figure (percentage of 
denied claims for medical necessity) 
multiplied by $20 (commenters’ assumed 

incurred by physicians for 
researching a claim, providing 
documentation and filing an appeal) 
multiplied by 89,611,723 (number of 
nonassigned claims in FY 1988), we 
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estimate that resultant costs will equal 
$35,844,688. This is well under the $100 
million threshold for annual effect on 
the economy of E.O. 12291. 

We also do not believe this rule will 
have e significant adverse effect upon a 
physician's competition and 
productivity. Physicians would provide 
written notice to beneficiaries if the 
physician believes a claim may be 
disallowed because it is: not reasonable 

or necessary. ‘In 1988, 16Medicers aed 


preamble, we have determined that the 

provisions of fhis final rile will not 

result in effects 

criteria for a “major 

have determined that a final regulatory 

impact analysis is not required. 
Comment: Two commenters asserted 


impact ona substantial number of small 
entities.” 
In our initial impact statement 


proposed 
possible effects and present possible 
outcomes and conclusions. Included ia 
the discussion were possible effects.on 
physician participation and physician 


denials 
determinations that the physician 
should have ‘known ‘that Medicare will 
not pay for the service. In the past, 


this While this legislative change 
will not affect Medicare program 


expenditures (it affects only ‘the 
placement of for services that 
are denied under current:standards), we 
do expect Medicare carriers and PROs, 
to the extent that PROs review 
physician services, to incur some 
incremental tive costs for the 
increase in review and hearings 
workload. These costs will be paid for 
through the contractor budget 


We, We do = belive the these ——n 


waite 
impact oan same reasons cacinenes 
above and in response to the comment 


Secretary 
certifies, that this rule will not have a 
significant economic impact ona 
substantial number of small entities, or 
on the operations .of a substantial 
number of small rural hospitals. We 


Section 411.408 of this rule contains 
information co 
subject to Executive Office of 
Management and Budget review under 
the Paperwork Reduction Act of 1980. In 
order for a physician to qualify fora 
waiver of the refund requirement, the 
physician must inform the beneficiary 
(or person acting on the beneficiary's 
behalf) that he or she believes Medicare 
is likely to deny payment. Section 
411.408(f)(1) describes the content.of 
such notices. Public reporting burden for 
this collection of information is 
estimated to be 5-10 minutes per visit 
but is applicable only to those visits 
where the believes Medicare 
is likely to deny payment fora service 


as not reasonable and necessary. A 
notice will be published in the Federal 
6 td 


this burden estimate or any other aspect 
of this collection of information, 


For the reasons set out in the 
preamble, 42 CFR parts 400 and 411 are 
amended as follows: 


PART 400—INTRODUCTION; 
DEFINITIONS 


1. The a citation for part 400 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the Secial 
Security Act (42 U:S.C. 1302 and 1395hhi) and 
44 U.S.C. chapter35. 


2. In §400.202, the following definition 
is inserted in alphabetical order: 
$400.202 [Amended] 
Payment on an assignment-rel: 
basis means payment for Part B 
ser. ices— 
(1) ene 


{3) To an entity that pays the 
physician or other supplier under a 
health benefit plan, in accordance with 
§ 424.66 of this chapter. 


PART 411—EXCLUSION FROM 
MEDICARE AND LIMITATIONS ON 
MEDICARE PAYMENT 


1. The authority citation for part 411 is 
revised to read as follows: 





Authority: Secs. 1102, 1842(I), 1862, 1871, 
and 1871, and 1879 of the Social Security Act 
(42 U.S.C. 1302, 1395u, 1395y, 1395hh, and 
1395pp). 

2. Anew § 411.408 is added to read as 
follows: 


§411.408 Refunds of amounts collected 


(a) Basic rule. Except as provided in 
paragraph (d) of this section, a physician 
who furnishes a beneficiary services for 
which the physician does not undertake 
to claim payment on an assignment- 
related basis must refund any amounts 
collected from the beneficiary if 
Medicare payment is denied because the 
— are found to be not reasonable 

d necessary under § 411.15(k). 

ob) Time limits for making refunds. A 
timely refund of any incorrectly 
collected amounts of money must be 
made to the beneficiary to whom the 
services were furnished. A refund is 
timely if— 

(1) A physician who does not request 
a review within 30 days after receipt of 
the denial notice makes the refund 
within that time period; or 

(2) A physician who files a request for 
review within 30 days after receipt of 
the denial notice makes the refund 
within 15 days after receiving notice of 
an initial adverse review determination, 
whether or not the physician further 
appeals the initial adverse review 
determination. 

(c) Notices and appeals. lf payment is 
denied for nonassignment-related claims 
because the services are found to be not 
reasonable and necessary, a notice of 
denial will be sent to both the physician 
and the beneficiary. The physician who 
does not accept assignment will have 
the same rights as a physician who 
submits claims on an assignment-related 
basis, as detailed in Subpart H of Part 
405 and subpart B of part 473, to appeal 
the determination, and will be subject to 
the same time limitations. 

(d) When a refund is not required. A 


required 
(1) The physician did not know, and 
could not reasonably have been 
expected to know, that Medicare would 
not pay for the service; or 
(2) Before the service was provided— 
(i) The physician informed the 


§ 424.36(b) of this chapter) signed a 
statement agreeing to pay for that 
service. 

(e) Criteria for determining that a 
physician know that services were 
excluded as not reasonable and 
necessary. A physician will be 
determined to have known that 
furnished services were excluded from 
coverage as not reasonable and 
necessary if one or more of the 
conditions in § 411.206 of this subpart 
are met. 

(f) Acceptable evidence of prior notice 
to a beneficiary that Medicare was 
likely to deny payment for a particular 
service. To qualify for waiver of the 
refund requirement under paragraph 
(d)(2) of this section, the physician must 
inform the beneficiary (or person acting 
on his or her behalf) that the physician 
believes Medicare is likely to deny 
payment. 

(1) The notice must— 

(i) Be in writing, using approved 
notice language; 

(ii) Cite the particular service or 
services for which payment is likely to 
be denied; and 

(iii) Cite the physician's reasons for 
believing Medicare payment will be 
denied. 

(2) The notice is not acceptable 
evidence if— 

(i) The physician routinely gives this 
notice to all beneficiaries for whom he 
or she furnishes services; or 

(ii) The notice is no more than a 
statement to the effect that there is a 
possibility that Medicare may not pay 
for the service. 

(g) Applicability of sanctions to 

physicians who fail to make refunds 
under this section. A physician who 
knowingly and willfully fails to make 
refunds as required by this section may 
be subject to sanctions as provided for 
in chapter V, parts 1001, 1002, and 1003 
of this title. 
(Catalog of Federal Domestic Assistance 
Programs No. 13.774; Medicare— 
Supplementary Medical Insurance) 

Dated: October 13, 1989. 

Louis B. Hays, 
Acting Administrator, Health Care Financing 
Administration. 
Approved: February 17, 1990. 
Louis W. Sullivan, 
Secretary. 

Note: This document was received by the 
Office of the Federal Register on June 12, 
1990. 

[FR Doc. 90-13992 Filed 6-15-90; 3:45 am] 
BILLING CODE 4120-01-44 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 


Final Flood Elevation Determinations, 
Alabama et al. 

AGENCY: Federal Emergency 
Management Agency. 

ACTION: Final rule. 


SUMMARY: Final base (100-year) flood 
elevations are determined for the 
communities listed below. 

The base (100-year) flood elevations 
are the basis for the floodplain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 

EFFECTIVE DATE: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing base (100-year) flood 
elevations, for the community. This date 
may be obtained by contacting the office 
where the maps are available for 
inspection indicated on the table below. 


ADDRESSES: See table below. 


FOR FURTHER INFORMATION CONTACT: 
John L. Matticks, Chief, Risk Studies 
Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2767. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the final 
determinations of flood elevations for 
each community listed. Proposed base 
flood elevations or proposed modified 
base flood elevations have been 
published in the Federal Register for 
each community listed. 

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR part 67. An 
opportunity for the community or 
individuals to appeal proposed 
determination to or through the 
community for a period of ninety (90) 
days has been provided. 

The Agency has developed criteria for 
floodplain management in flood-prone 
areas in accordance with 44 CFR part 
60. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
for reasons set out in the proposed rule 
that the final flood elevation 
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determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
Also, this rule is not a major rule under 
terms of Executive Order 12291, so no 
regulatory analyses have been prepared. 
It does not involve any collection of 
information for purposes of the 
Paperwork Reduction Act. 


List of Subjects in 44 CFR Part 67 
Flood insurance, Flood plains. 


PART 67—{ AMENDED] 


1. The authority citation for part 67 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and Flood 
Insurance Rate Map available at the 
address cited below for each 
community. 

The base (100-year) flood elevations 
are finalized in the communities listed 
below. Elevations at selected locations 
in each community are shown. No 
appeal was made during the ninety-day 
period and the proposed base flood 
elevations have not been changed. 


Big Spring 
About 2.7 miles upstream of U.S. Highway 431 ... 
About 3000 feet upstream of Joe Reeves Road... 


Hog Creek: 
About 1.4 miles downstream of State Highway 


Source of flooding and location 


At the confiuerice of Spring Valley Creek 
Approximately 1,250 feet upstream of New 
Hogan Dam Re 
San Antonio Creek Tributary: 
Just upstream of Cedar Lane. 
—o 1,280 feet upstream of Cedar 


SS re ee ae 
ay A Oa Sere oP 


Just upstream of Pine Drive 

Maps ere avaitabie for review at the Calaveras 
County Government Center, Building inspector's 
Office, 891 Mountain-Ranch Road, San An- 
Greas, California. 


Lakeport (city), Lake County (FEMA docket 
Mo. 6946) 


Approximately 200 feet downstream of Main 


At intersection of Forbes Sweet and Marin 


Approximatety 500 feet upstream of Fairgrounds 
PROG cacccccicnsesncnindvenasnasinatesan 
ee 510 feet upsweam of Pacific Re- 


idee « RA 
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Approximately 1,400 feet downstream of confly- 
ence of Middle Fork Lyte Creek with South 
Fork Lytle C 

At the confluence of South Fork Lytle Creek 

South Fork Lytie Creek: 

Approximately 900 feet upstream of the conf» 
ence with Middle Fork Lytle C 

Approximately 2,000 feet upstream of the con- 


Approximately 100 feet downstream cf Bates 
Road (County Road 3510} 
Cameros Creek: 
Approximate’y 100 feet downstream of Los Car- 
neros F 


Just upsteem of Los Camaros Road 
Approximately 60° feet upstream of Los Car- 


le 


neros Ac 

Tecolotito Creek: 
Approximately 1,160 feet downstream of U.S. 
Highway 101 


fluence with Middle Fork Lytie C 
Approximately 3,650 feet upstream of the con- 
fluence of Middle Fork Lyte Creek 


g 
8 


Just downstream of Johnson Ranch Drive 

At East Roseville Parkway 

Al eastern corporate 

Maps are available for inspection at City Hall 
316 Vernon Street, Roseville, Califorma. 


San Bernardino County (unincorporated arees) 


(FEMA docket Mo. 6884) 
Lytle Creek: 


Middie Fork Lytie Creek: 

At the confluence with South Fork Lytle C 

At South Fork Road 

At the confluence of North Fork Lytie C 
Approximatety 3,400 feet upstream of South 
Yucca Creek (at Joshua Tree): 

At Sunever Road 

At Californie Avenve 

At Sunset Road 

At Linda Lee Drive 

At Paxton Road 
Joshua Tree Creek 

At the confluence with Yucca Creek 

At Rice Avenue 

At Sunburst Street... 
Quail Wash: 

At the confluence with Joshua Tree C 

At Twentynine Paime Highway 
Approximately 4,300 feet upstream of Twenty- 

nine Paims Highway 
Little Chino Creek: 

At the confluence with Carbon Canyon Creek 
At Peyton Drive 

At Feidspar Avenue 
Approximately 575 feet upstream of Feldspar 

Avenue, 


Carbon Canyon Creek: 
Approximately 100 feet downstream of Ramona 
Avenue 


Approximately 200 feet upstream of Pipeline 
Avenue 


SEs 


3 
& 


Approximately 260 feet downstream of U.S. 
baghway 101 
Approximately 550 feet upstream of U.S. High- 
way 101 


Maps sre avaliable for review at City Hall, 7120 
Bodega Avenue, California 


Shasta County (unincorporated areas) (FEMA 
@ocket No. 6975) 





iid i¢ sdd ¢ 


3 
nn 


ae 
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Maps are evellable for review at Department of 
Planning, 915 10th Street, Greeley, Colorado. 


Waterford (town), New London County (FEMA 
docket No. 6975) 
Niantic River: 
Along Old Mill Road 
At Summer Rest Road extended 
Niantic Bay: 
At corporate Smits. 
At Millstone Nuctear Access Road 


‘Mikiake 


Maps available for inspection at the Town Hail, 
Rope Ferry Road, Waterford, Connecticut 


§'DAHO 
Bancroft (city), Cartbou County (FEMA docket 
No. 6975) 
Portneut River: 


At the intersection of Center Street and Third 
pe 


Maps are avaliable for review at the Depart Maps are available for review at City Hall, 23 
ment of Public Works, 800 South Victoria South Main Street, Bancroft, idaho. 


Canyon County (unincorporated areas) (FEMA 
docket No. 6975) : 


Boise River: 
Approximately 6,460 feet downstream of Union 


"610 
"825 
"825 
"835 
"820 
*845 
*625 
"636 
"610 
“818 
“778 


3 
a 


sg 


EE EEE 


i 


At farm bridge 2,000 feet upstream of Sewage 
Lagoon Bridge................ 
Just downstream of Railroad Bridge - 
Maps sre available for review at the Canyon About 300 feet downstream of U.S. Route 33 
County Courthouse, 1115 Albany Street, Caid- Bobay Ditch: 


idaho. At mouth 
7 About 0.8 miles upstream of Fritz Road. 


Spy Run Creek: 
Middleton (city), Canyon County (FEMA docket Just upstream of Washington Center Road 
No. 6978) Just upstream of Graham Drive 
Willow Creex: Waters Ditch: 
Just upstream of the confluence with the Boise At mouth........ 
FR A niiandbtnin enelani Just downstream of Coldwater Road 
Approximatety 500 fee: upstream of the sewage Becketts Run: 
lagoon bridge, at the City of Middleton corpo- Just upstream of Leo Road 
I Just downstream of abandoned 
Approximately 1,450 feet downstream of State Just upstream of abandoned ° 
Highway 44, at the corporate limits. "2,304 At confluence of Huguenard No. 
Just upstream of the Concord Street Bridge Swift Ditch: 


a 
dddi 4d dd G2 dd dd dd bade 
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Just downstream of Leo Ro 
Just downstream of interstate 69 
Schoppman Ditch: 
About 900 feet upstream of St Joe Road 
About 1,000 feet upstream of Brookwood Drive 
Salagy Ditch: 
a 
Just downstream of Saige Drive. 
Tiernon Ditch: 


43 ag aa ag (BENG 


at 
About 0.7 miles upstream of Schwartz Roed 


232 329 3a 8 


a di § 


3s 
- 
s 
zz 


‘About 1.0 miles downstream of Scipio Road 
Just downstream of U.S. Route 30 

Marsh Ditch 
At mouth 


Maifley Ditch: 


dada G2 dd ed gi 3 dd ga 


3 


e923 d¢ fd dd 33 da ad dd 82 a3 
g 


: 


About 1,900 feet downstream of Smith Road _ 
St Marys River: 
Oe 
About 1.9 miles upstream of Lower Huntington 
Road 


3 


J 


About 0.48 miles upstream of Wilkie Drive 
Trier Ditch: 

About 300 feet upstream of Wayne Trace 

About 1,150 feet upstream of Tiliman Road... 
Paul Trier Ditch: Within comeunilty. 
Natural Drain No. 2- 

Just upstream of Washington Center Road . 

At confluence of Natural Drain No. 7... 
Robinson Creek: 

About 1,200 feet upstream of Smith Road............ 

About 1,100 feet downstream of confluence of 


- >. 
22% 


About 560 fest upstream of Wesigate__..... 
Orain No. 6: 
Just downstream of Butler Road .....-0..--ccesoeee 


d #d 32 #3 3 g3 39 ds 3a ad a 


a jd $3 82 dd g2 22 





Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Rules and Regulations 


About 4,000 feet upstream of U.S. Highway 54 
Neosho River: ‘ 

About 3,600 feet downstream of Bridge 

About 2.0 miles upstream of Missouri Pacific 


Maps available for inspection at the City/County 
Building, 7th Floor, Ft. Wayne, indiana. 


Grabill (town), Allen County (FEMA docket No. 
6975) 


Witmer Ditch: Within community 
Maps available for inspection at the Town Hall, 


Maps evailable for inspection at the City OF 


Office, 15617 Lima Road, Huntertown, indiana. 
' fices, Artington, Kansas. 


Monroeville (town), Allen County (FEMA 
docket No. 6975) 
Flatrock Creek: 
About 1,000 feet upstream of Monroeville Road 


Bassett (city), Allen County (FEMA docket No. 
6978) 


fim Geek = - 

Within community 

Mapes available for inspection at the City Hall, 
tola, Kansas: 


Hutchinson (city), Reno County (FEMA dockst 
Mo. 6978) 


Pham Creek: 

Just upstream of 30th Avenue 

Just upstream of Véest 43rd 

Kistwa Creek: Within community 

Ausnwa Creek 

About 0.94 mile downstream of East 4h 
Avenue 

Just downstream of East 4th Avenue 

Maps available for inspection at the City Hall, 
125 East Avenue 8, Hutchinson, Kansas. 


Tota (city), Allen County (FEMA docket No. 
6978) 


Just upstream of U.S. Highway 54 
Just upstream of Kentucky Strest 
Mapes available for inspection st the City Hall, 2 


Just upstream of Tie Mill Road 
About 1,300 feet upstream of Tile Mill Road. 
Hetrick Ditch: 
Just upstream of Woodburn Ro 
Just upstream of State Route 101 
Maps available for inspection at the Public 
Works Department, 4417 Bull Rapids Road, 


Alten County (unincorporated Arees) (FEMA 
docket No. 6975) 
Elm Crook: 


At confluence with Neosho River 
About 2.0 miles upstream of State Highway 269 


dd iddddaa dg « GAG 


Bh f 88 


Playa 11: 
At intersection of Ciay Avenue and Ohio Street 


Playa 17: 
Just nortwest of intersection of Clay Strest 
and Wainut Street 
Maps evaiiable for inspection at the City Hail, 
325 North Washington, Liberal, Kansas. 


Mulvane (city), Sedgwick and Sumner Counties 
(FEMA docket No. 6975) 


Maps available for inspection at the City Hell, 
Nackerson, Kansas. 


Pretty Prairie (city), Reno County (FEMA 
docket No. 5941) 


Maps available for Inepection at the City OF 
fices, 105 Phun Street, Pretty Prairie, Kansas. 


Reno County (unincorporated areas) (FEMA 
docket Mo. 6978) 
Arkansas River: 
About 500 feet downstream of the Aichison, 
Topeka, & Santa Fe Railway 
About 690 feet upstream of State Highway 96 


Pg eg dg (eee 





About 600 feet downstream of Morgan 

Just downstream of the Missoun Pacific Rail- 
CBD cecgeeerrmeseccee 

Just upstream of State Highway 96 

Just upstream of Valley Pride Road ____... 


: About 1.3 miles upsteam of West 4th Avenue. About 2,700 feet ¢ as : 


619 

Just downstream of 

Just upstream of watertalie.......... 

About 0.9 mile upstream of Ciear Springs Road 
Little Lily Creek: 

| ee 

About 1.4 miles upstream of Halkay Road........ 
Cumbertand Lake. Withan com@«unity 


Just downstream of West 4th Avenue 
Saft Creak Tributary 8: 
a 


Just downstream of West 4th Avenue 
Littte Arkansas River. 

Just upstream of Ray 

‘About 1.3 miles upstream of Medora Road 
Little Arkansas River Tri>utary A: 

a 


About 2,100 feet upstreem of East 69th Avenue 


About 0.76 mile downstream of the Atchison, 
Topeka, & Santa Fe Raitway 
Just downstream of East 4th Avenue 
ee 


Seenbicnantbeisananmes 
North Fork Ninnescah River: 
About 1.430 fest downsteam of Castleton 


About 1.2 miles upstream of Sego Road 


About 450 feet upsteam of Sun City Road 
tape are avaliable tor inepection at the Public 


Southwood High Latera!: 
At the confivence with Gilmer Bayou...................... 
Approximately 1.3 miles upstream of confluence. 
» industrial Park Laterat: 
At the confluence with Gimer Bayou..................... 
Approximately 200 feet upsteam of State 
Route 526 (industrial Loop Expressway) 
Lincoin hhamorial Park Lateral: 
At the confluence with industrial Park Lateral ... 
Approximately 0.8 mile upstream of State Route 
S26 Foy WiC nn ecnneensvennesnnnnneen 


Boggy Bayou Tributary 8: 
At the confluence with Boggy Bayou................... 
e  teediaemmeiarreestsesze ~ 


a 
ST TI sctecentettnerernticcatinenionntimenneii 
At Union Pacific Piaitroad a eneensevenenne 
Sand Beach Bayou 
At the confluence with Bayou Pierre... 
Approxmately 1.5 miles upstream of indusinal 
Loop Expressway 
Galaxy Lateral 
At the downstream corporate timits_.._______...... 
Approximately 110 feet upstream of upstream 
Corporate amits 


About 1.500 feet upstream of 50th Avenue 


Maps eveliable for inspection at the home of 
Mrs. Robert Wiley, Willowbrook, Kansas. 


Madison County (unincorporated Areas) 
(FEMA docket No. 6878) 
Kentucky River 
County boundary 
Abo.t 650 feet upstream of confivence of Tate 
La 


Tate Creek: i 


*153 
"162 


*158 
“164 
“176 
"196 
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corporate 
ee ee eee 


auinaeo aahis Geilo chananes eapaianamnaaay 
Caddo Lake: Entire shoreline wihin community ......... 
Cross Lake: Entire shoreline within community ........ 
Mape available for inepection at the Caddo 
Parish Courthouse, 501 Texas Street, Room 
402, Shreveport, Louisiana. 


Holland (city), Ottawa and Allegan Counties 
(FEMA Docket No. 6978) 
Macatawe River 
Ca FRI a cessecrccnenctsceenerennsennenerremnennennee 
About 0.9 mile upstream of Paw Paw Drive........... 
Lake Macatawa: Aiong shoreline 
Mapes evellable for inspection at the City Plan 


Just downstream of U.S. Highway 31... 
Noordeloocs Creek: 

About 1,775 feet downstream of 107th Avenue. 

About 575 feet upstream of U.S. Highway 21 ....... 
es 


fawn 2200 toll cpebeam Gh hasan BOE 
Secondary Channet: 
Just upstream of 104th Street... eccecnceeneee 
At divergence with Macatawa Fiver ................ 
Maps available for Inapection at the Township 
Hall, 353 N. 120th Avenue, Holland, Michigan. 


MINNESOTA 


Lake of the Woods County (unincorporated 
areas) (FEMA docket No. 6975) 
Lake of the Woods: 
Along shoreline, within COUT .--..n0ceeeeeeeenee 
Mape available for inspection ai the Office of 
the Zoning Administrator, County Courthouse, 


MISSISSIPPI 
Scooba (town), Kemper County (FEMA docket 
No. $969) 
Little Scooba Creek: 
About 0.5 mile downstream of State Highway 


Mape eveliable for imepection at the Town 
Cierk's Office, Town Hall, 1037 Kemper Street, 
Scooba, Mississippi. 


New Madrid County (unincorporated areas) 
(FEMA docket No. 6975) 


Shallow flooding (St. John’s Bayou (Main Ditch): 
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About 1.0 miles downstream of U.S. Highway 

62....... 

About 3.1 miles upstream of St. Louis South- 
Raitway. 


About 0.7 mile upstream of County Highway P. 
Shallow flooding (Main Ditch No. 1): 
About 1.7 miles downstream of County Highway 


About 1.8 miles upstream of Courity Highway M .. 


Maps available for inspection at the County 
Missouri. 


At the intersection of Bell Avenue and Barney 
GOO nacpaccnrenecseceseqesniitipisinnfinnscaciatysensnsisisesnectoucteese 

At the intersection .of Corbin Steet and an 
unnamed road located 2,680 feet south of 
Charleston Park AV@MU@.........ccccpssosinesesnrnnnsneees 

Wheeler Wash: 

At the mouth of Wheeler Wash Canyon apprond- 


A Oe leaieeinn oF Gonctes Rens.and Hey 
rump Valley Bo 

Maps are available for review at Nye County 
Department of Planning, 377 North Jackson, 
Tonopah, Nevada. 


Luna County (unincorporated areas) (FEMA 
docket No. 6975) 


Mimbres River: 
Approximately 7.2 miles downstream of State 
Route 377. 


At the confluence of the East Branch Delaware 
River and West Branch Delaware River 


Maps available for inspection at Town Hail, 115 
W. Main Street, Hancock, New York. 


Hancock (village), Delaware County (FEMA 
docket No. 6978) 


East Branch Delaware River: 


At confluence with West Branch Delaware River... 


Approximately 0.57 mile upstream of State 
PRED. BF ccccctnenncentemnsectnensinientennstittintidaen 
West Branch Delaware River 
At the confluence with East Branch Delaware 
ee 


At the confluence with Sands Creek...................« 
Approximately 40 feet upstream of corporate 
(RRIRD ccccsadnsecccesssecessstastnnsessestavinasehsesstainesinbiatnenastia 
Maps available for inspection at the Village Hall, 
66 East Front Street, Hancock, New York. 


Pittstown (town), Rensselaer County (FEMA 
docket No. 6966) 


Maps available for inspection et the Town Hail, 
Route 110, Tomhanncock, New York. 


Avery County (unincorporated areas) (FEMA 
docket No. 6978) 

Eh River: 

About 300 feet upstream of SR 1341 

About 3,650 feet upstream of SR 1341 

Linwille River: 

Just upstream of Land Harbors Dam 

About 4,300 feet upstream of Road E 

West Fork: 

At mouth................ 

About 700 feet upstream of SR 1351 

eT Se ae ae 

Official’s Office, County Courthouse, 

Street, Newland, North Carolina. 


Creedmoor (city), Granville County (FEMA 
docket No. 6975) 
Ledge Creek: 
About 1,700 feet downstream of U.S. Route 15 ... 
Just downstream of Lake Rogers Dam ............ 
Just upstream of Lake Rogers Dam 
About 1.0 mile upstream of Lake Rogers Dam .... 
Maps available for inspection at the City Hail, 
Creedmoor, North Carolina. 


Granville County (unincorporated areas) 
(FEMA docket No. 6975) 

Tabbs Creek: 

At county boundary................. 

About 500 feet upstream of Tom Parham Road. 
Tar River: 

Just upstream of Cannadys Mill Road_.____. 

About 1,800 feet upstream of Old Route 
Jackson Creek: 

C0 teeter 

About 2,400 feet upstream of Old Route 75. a 
Ledge Creek: 

About 0.62 mile upstream of Lake Rogers Dam... 


About 1,400 fest upstream of Old Route 75... 
Knapp of Reeds Creek: 

About 6.0 miles downstream of SR 1120... 

Just downstream of A.D. Holt Reservoir Dam. 


About 1,350 feet upstream of U.S. Route 15. ie 
Lake Butner: 

Just upstream of A.D. Holt Reservoir Dam... 

Just downstream of Roberts Chapel Road ........... 


About 1,400 feet upstream of U.S. Route 15... 
Maps available for inspection at the County 
Planning Office, County Administration Building, 
141 Williamsboro Street, Oxford, North Caroline. 
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At mouth 
About 1100 feet upstream of Depot S 
Flat River: 
About 2000 feet downstream of SR 1737. 
At confluence of North Flat River 
North Fiat River: 


a 
About 600 feet upstream of SR 1142 


Maps evailable for inspection at the Township 
Building, Donegal, Pennsyivania. 


SS. 
Aitiiiaie 

ee ne eae 8 
recone 130 tol vpatean of wstoan 


euphel eek 


At downstream corporate Smits ......... 
Approximately 0.44 mile upstream of North Buf- 
Ry a sa eriamnicictnneensnlicteapepionedanhctooenpsienenveen 


Approximately 1,050 feet upstream of Hill Sireet. 


Maps eveiiable for inepection at the Borough 
Pennsytvania. 


Building, Elidand, 


Picture Rocks (borough), Lycoming 
(FEMA docket Ho. 6975) 


Sandycreek (township), Venango 
River 


Allegheny 
At confluence of Sandy Creek 


Approximately 628 feet upstream of U.S. Route 
322 


Mape evallable for inspection at the Township 
Pennsy!vensa, 


South Creek (township), Bradford County 
(FEMA docket No. 6975) 


South Creek: 


At downstream corporate fimits 
A abort wero .7 mile upstream of an 
abandoned Railroad Crossing 
avaliable for inspection at the South 


Maps 
Creek Township Building, Gillett, Pennsytvania. 


South Philipsburg (borough), Centre County 


Maps avateble for epecton atthe Town 
Building, Gillett, Pennsytvania. 


West Burlington (township), Bradford County 
(FEMA docket No. 6975) 
Sugar Creek: 
At downstream corporate limits — 


Maps available for inspection at the Township 
Building, West Burlington, Pennsytvania. 


Morgan County (unincorporated areas) (FEMA 
Gocket Mo. 6978) 

Weber River 

Es 


ahfitil 
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225 feet upstream of bridge at County Road 
591 
100 feet downstream of corporate city limits— 


Morgan 
1,150 feet downstream of Fairground Bridg 


- Maps are avaliable for review at City Hall, 170 
South Oak, Colville, Washington. 


Wahkiakum County (unincorporated areas) 
(FEMA docket Mo. 6978) 
Columbia River: 
At the Wahkiakum County corporate imits at 
River Mile 20 
At the most downstream point of Puget island 
At River Mile 48............ 


Elochoman Stough The base (100-year) flood elevations 
Just upstream of State Route 4 bridg are finalized in the communities listed 
ee ee eee Foster ae Elevations at a 
. in each community are 
‘ewe appeals of the proposed base flood 
ae re elevations which were received have 
Mops are available for review at the Wahkiekum been resolved by the Agency. 
County Courthouse, 64 Main Street, Cathtamet, 


Whatcom County (unincorporated sreas) 
(FEMA docket No. 6878) 
Strait of Georgia: 
At shoreline about 3,000 feet east of the west 
end of Point Rob 
Seaward edge of Edwards Drive, 3,000 feet 
east of the west end of Point Roberts. 


AL U.S. Highway 2 bridge over the Snohomish 
PRIVEE .ecceeveecneenersnnee eaeeiasiigeeinaseaenss 
Approximately 4,800 feet south, along the Di 
version Canal, from its intersection with the 
Burlington Northern Railroad 
Maps are available for review at City Hall, 3002 
Wetmore Avenue, Evsrett, Washington. 


Stevens County (unincorporated areas) (FEMA 
@ocket No. 6975) 
Columtia River: 
At River Mile 722 . 
At River Mile 730 
At River Mile 736 . 
At River Mile 741 ........... mapeemappesnsi ‘ 
At the U.S.-Canadian international Border ............. 
Cotilte River near Cotvilie: 
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| 


i 


i 


H 


; 
i 


iy 


i 


Maps available tor inspection at the City Hall, 


* Issued: June 8, 1990. 


[FR Doc. 90-13819 Filed 6-15-00; 6:45 am] 
BILLING CODE 6718-03-# 


ENVIRONMENTAL PROTECTION 
AGENCY 


48 CFR Parts 1501, 1502, 1503, 1506, 
1509, 1510, 1514, 1515, 1516, 1517, 
1519, 1522, 1530, 1531, 1532, 1533, 
1536, and 1545 


{FRL-3788-5] 


Acquisition Regulation 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: This rule makes numerous 


administrative changes to the 
Environmental Protection Agency (EPA) 
Acquisition Regulation (EPAAR). These 
changes modify existing review and 
approval levels for various contract 
actions; establish new review and 
approval levels not currently contained 
in the EPAAR; and modify the dollar 
threshold for internal review of contract 
actions. These changes will expedite the 
processing of contract actions while still 
ensuring proper administrative review. 
EFFECTIVE DATE: June 18, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Julie Taitt, Environmental Protection 
Agency, Procurement and Contracts 
Management Division (PM-214F), 401 M 
Street SW., Washington, DC 20460, 
Telephone: (202) 245-3944. 
SUPPLEMENTARY INFORMATION: . 


A. Background 

The Federal Acquisition Regulation 
(FAR) requires Federal agencies to 
publish review and approval levels for 
various contract actions as part of the 
agency’s regulations supplementing the 
FAR. At EPA, these review and 
approval levels are contained in the 
EPA Acquisition Regulation (EPAAR). 
The EPA Procurement and Contracts 
Management Division (PCMD) has 
added two Associate Director positions 
reporting directly to the Head of the 
Contracting Activity (HCA). These 


revisions to the EPAAR define the 
position of Responsible Associate 
Director (RAD) and modify review and 
approval levels in the EPAAR, primarily 
to delegate authority from the HCA to 
the RAD. Additionally, these revisions 
establish new review and approval 
levels not currently contained in the 
EPAAR and modify the dollar 
thresholds for internal review of 
contract actions. These changes will 
expedite the processing of contract 
actions while still ensuring proper 
administrative review. 


B. Executive Order 12291 


OMB Bulletin No. 85-7, dated 
December 14, 1984, establishes the 
requirements for Office of Management 
and Budget (OMB) review of agency 


‘ procurement regulations. This regulation 


does not fall within any of the categories 
cited in the bulletin requiring OMB 
review. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because this rule does not 
contain information collection 
requirements that require the approval 
of OMB under 44 U.S.C. 3501, et seq. 


D. Regulatory Flexibility Act 


The EPA certifies that this rule does 
not exert a significant economic impact 
on a substantial number of small 
entities. The rule merely revises EPA's 
internal review and approval 
procedures. The rule has no substantive 
impact on the EPA Source Selection 
Procedures in 48 CFR subpart 1515.6. 


E. Public Comments 


The EPA has not solicited public 
comments on this final rule since it does 
not have a significant cost or 
administrative impact on contractors or 
offerors. 


List of Subjects in 48 CFR Parts 1501, 
1502, 1503, 1506, 1509, 1510, 1514, 1515, 
1516, 1517, 1519, 1522, 1530, 1531, 1532, 
1533, 1536, and 1545 


Government procurement. 


For the reasons set out in the 
preamble, chapter 15 of Title 48 Code of 
Federal Regulations, is amended as 
follows: 

1. The authority citation for 48 CFR 
parts 1501, 1502, 1503, 1506, 1509, 1510, 
1514, 1515, 1516, 1517, 1519, 1522, 1530, 
1531, 1532, 1533, 1536, and 1545 


..continues to read as follows: 


Authority: Sec. 205{c), 63 Stat. 390, as 
amended, 48 U.S.C. 486{c). 
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1501.670, 1503.301, 1503.408-1, 1503.409, 
1503.502, 1506.202, 1510.007, 1515.804-3, 
1515.902, 1516.404-276, 1516.404-277, 
1517.202, 1522.608-4, 1522.803, 1522. 1306, 
1522.1403, 1530.304, 1532.102, 1533.209, 
1536.209, and 1545.403 [Amended] 

2. In the list below, for each citation 
listed in the left column, remove the 
wording indicated in the middle column 
from wherever it appears in the citation 
and replace it with the wording 
indicated in the right column: 


1501.670-6(c) 
1503.301 


1510.007 


1515.902(c) 


1516.404-276(a) 


1516.404-277 
1517.202 


PART 1502—{ AMENDED} 


3. Subpart 1502.1 is amended in 
section 1502.100 by revising the 
definition for “Procurement Executive” 
and by adding a definition to read as 
follows: 


1502.100 Definitions. 

Procurement Executive means the 
Director, Procurement and Contracts 
Management Division. 

“Responsible Associate 
Director’(RAD) means the individual 
within the Procurement and Contracts 
Management Division with the title of 
Associate Director, delegated 
responsibility for the contract action, 
and reporting directly to the Director, 
Procurement and Contracts 
Management Division. 


PART 1514—[ AMENDED] 


4. Subpart 1514.2 is amended by 
adding section 1514.201-7 to read as 
follows: 


1514.201-7 Contract clauses. 


The Responsible Associate Director 
(RAD) is authorized to waive the 
inclusion of the clauses at FAR 52.214— 
27 and 52.214~28, in accordance with 
FAR 14.201-7. 

5. Section 1514.404-1 is revised to read 
as follows: 


1514.404-1 Cancellation of invitations 
after opening. 

The RAD is authorized to make the 
determination in FAR 14.404—1(c), after 
consultation with legal counsel. 


PART 1515—[ AMENDED] 


6. In section 1515.604, the second and 
third sentences in paragraph (a) are 
revised to read as follows: 


1515.604 Responsibilities and duties. 


(a) 

Duties of the SSO include appointing 
the members and chairpersons of the 
Source Evaluation Board, the Technical 
Evaluation Panel, and the Business 
Evaluation Panel, end approving the 
solicitation document. However, the 
Chief of the Contracting Office (CCO) is 


responsible for approving amendments 
to solicitation documen 


° * . +. . 


7. Section 1515.609 is amended by 
revising the first sentence of paragraph 
(a) and paragraph (b) to read as follows: 


1515.609 Competitive range. 

(a) The Contracting Officer shall 
prepare the determination of the 
competitive range for the subsequent 
concurrence of the SSO.* * * 

(b) When the procurement action is 
expected to exceed $5,000,000 
($25,000,000 for Superfund), the SSO 
may call for an oral briefing by the 
Contracting Officer prior to concurrence 
on the competitive range decision. 


* * 7 ao * 


8. Section 1515.612 is amended by 
revising paragraphs (a)(1) introductory 
text, (a)(1)(i), (a)(1)(ii), (a)(1)(iii) and 
(a)(2) introductory text to read as 
follows: 


1515.612 Formal source selection. 

( a) * ee 

(1) Acquisitions having a potential 
value exceeding $5,000,000 ($25,000,000 
for Superfund): 

(i) SSO—RAD 

(ii) SEB Chairperson—Chief of the 
Contracting Office (CCO) or, in his/her 
absence, the Acting CCO. 

(iii) SEB membership—TEP 
chairperson, BEP chairperson, program 
office representative not otherwise 
involved in the evaluation process, and 
other specialists appointed by the SSO. 


(2) Acquisition having a potential 
value of $5,000,000 or less 
($25,000,000,000 or less for Superfund): 


* * 


1519.201-2 [Amended] 

9. In section 1519.201-2, paragraph 
(c)(3) is amended by removing “over 
$10,000” and inserting “in excess of the 
small purchase limitation.” 

10. Section 1515.1003 is amended by 
revising the first sentence to read as 
follows: 


1515.1003 Debriefing of unsuccessful 
offerors. 


The CCO, or his/her designee, shall 
conduct debriefings of unsuccessful 
offerors, with participation of the Project 
Officer and such other specialists as the 
CCO or designee deems necessary. 


PART 1516—[ AMENDED] 


11. Part 1516 is amended by adding 
Subpart 1516.6 to read as follows: 
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Subpart 1516.6—Time-and-Materiais, 
Labor-Hour, and Letter Contracts 


1516.603 Letter Contracts. 


1596.603-3 Limitations. 
The RAD is authorized to make the 
determination in FAR 16.603-3. 


PART 1531—{ AMENDED) 


12. Section 1531.101 is revised to read 
as follows: 


1531.101 Objectives. 
Requests for individual and class 
be 


req 
individual deviations. The RAD reviews 
and forwards requests for class 
deviations to the Head of the 


Contracting Activity (HCA). The HCA 
coordinates approval of requests for 
clase deviations and Agency 

ts with the Chairperson of the 
Civilian Agency Acquisition Council. 


PART 1536—{ AMENDED} 


13. Section 1536.602-4 is revised to 
read as follows: 


1536.602-4 Selection authority. 

For acquisitions with a potential value 
exceeding $500,000, the RAD shall serve 
as the EPA selection authority. For 
acquisitions with a potential value of 
$500,000 or less, the Chief of the 
Contracting Office shall determine the 
selection authority. 


PART 1542—[ AMENDED) 
14. in section 1542.1202, the last 


sentence in paragraph (b) is revised to 
read as follows: 


1542.1202 Responsibility for executing 
agreements. 

(b see 

The Chief of the Procurement Policy 
Staff, PCMD, will, in each case, 
designate the Contracting Office 
responsible for taking all necessary and 
appropriate action with respect to either 
recognizing or not recognizing a 
successor in interest, or recognizing a 
change of name agreement. 

Dated: june 5, 1990. 
John C. Chamberlin, 
Director, Office of Administration. 
[FR Doc. 90-14035 Filed 6-15-90; 8:45 am] 
BILLING CODE 6560-50-M 





of the Comptroller of the 


12 CFR Part 9 
Docket No. 90-9] 


Fiduciary Powers of National Banks 
and Collective investment Funds 
AGENCY: Office of the Comptroller of the 
Currency, Treasury. 

ACTION: Notice of proposed 

extension of time for submission of 
comments. 


SUMMARY: This document extends until 


July 8, 1990, the Office of the 

of the Currency (OCC) 
deadline for submission of comments on 
the proposal to amend its regulations 
governing the exercise of fiduciary 
powers by national banks. 


DATES: Comments must be submitted on 
or before July 8, 1990. 


ADDRESSES: Comments should be 
directed to Docket No. 90-3, 
Communications Division, 5th Floor, 490 
L’Enfant Plaza East, SW., Washington, 
DC 20219; Attention: Jacqueline England. 
Comments will be available for 
inspection and photocopying at the 
same location. 

FOR FURTHER INFORMATION CONTACT: 
Dean E. Miller, Senior Advisor for 
Fiduciary Responsibility, (202) 447-1731; 
Donald N. Lamson, Assistant Director, 
Securities and Corporate Practices 
Division, (202) 447-1954; or William 
Glidden, Assistant Director, 

Advisory Services Division, (202) 447- 
1881; Office of the Comptroller of the 
Currency. 

SUPPLEMENTARY INFORMATION: The 
notice of proposed rulemaking was 
published in the Federal Register on 
February 7, 1990 (55 FR 4184), and 
comments were to be received on or 
before May 8, 1990. The new deadline 
for submission of comments is July 8, 
1990. This extension will allow agencies 


and relevant parties increased time to 
fully assess the proposal. 
OCC has extended the comment 


period by 60 days. Any interested 
person may file comments during this 
period. 

Dated: June 12, 1990. 
Robert L. Clarke, 
Comptroller of the Currency. 


[FR Doc. 90-13998 Filed 6-15~90; 8:45 amj 
BILLING CODE 4810-33-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 90-ANM-2] 


Establishment of Transition Avea, 
Tooele, UT 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
establish the Tooele, Utah, Transition 
Area to provide controlled airspace for 


Field-Tooele Valley Airport. The 
airspace would be depicted on 
aeronautical charts for pilot reference. 
This proposed controlled airspace is 
intended to ensure segregation of 
aircraft operating under Instrument 
Flight Rules from aircraft operating 
under Visual Flight Rules. 


DATES: Comments must be received on 
or before july 31, 1990. 


aApDpResses: Send comments on the 
proposal in triplicate to: Manager, 
Airspace & System Management Branch, 
ANM-530, Federal Aviation 
Administration, Docket No. 90-ANM-2, 
17900 Pacific Highway South, C-68966, 
Seattle, Washington 98168. 

The official docket may be examined 
at the same address. 

An informal docket may also be 
examined during normal business hours 
at the address listed above. 


FOR FURTHER INFORMATION CONTACT: 


Telephone: (206) 431-2576. 


BEST COPY AVAILABLE 


Federal Register 
Vol. 55, No. 117 


Monday, june 18, ivw 


SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested parties are invited to 
participate in this proposed 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 90- 
ANM-2.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 


in this notice may be ee in the 
light of comments received. All 

comments submitted will be available 
for examination at the address listed 
above both before and after the closing 
date for comments. A report 
summarizing each substantive public 
contact with FAA personnel concerned 
with this rulemaking will be filed in the 
docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking 
by submitting a request to the Federal 

Aviation Administration, System 
Management Branch, ANM-530, 17900 
Pacific Highway South, C-68966, Seattle, 
Washington 98168. Communications 
must identify the Docket number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM'’s should also request a copy of 
Advisory Circular 11-2A which 
describes the application procedure. 


The Proposal 

The FAA proposes an amendment to 
§ 71.181 of part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
provide controlled airspace for aircraft 





executing a new non-directional radio 
beacon (NDB) instrument approach 
procedure to the Bolinder Field-Tooele 
Valley Airport, Tooele, Utah, utilizing 
the Tooele NDB as a navigational aid. 
The intended effect is to ensure 

tion of aircraft operating under 
Instrument Flight Rules from aircraft 
operating under Visual Flight Rules. 

Section 71.181 of part 71 of the Federal 
Aviation tions was republished in 
Handbook 7400.6F, dated January 2, 
1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—{1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, if promulgated. 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, Transition area. 

The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.68. 


2. Section 71.181 is amended as 
follows: 


§71.181 [Amended] 
Tooele Utah Transition Area [New] 

That airspace extending upward from 700 
feet above the surface within a 7-mile radius 
of Bolinder Field-Tooele Valley Airport 
(Latitude 40°36'40"N., Longitude 
112°21'00" W..); excluding the portion within 
the Salt Lake City, UT, Transition Area. 


Issued in Seattle, Washington, on June 4, 
1990. 


Temple H. Johnson, Jr., 
Manager, Air Traffic Division, Northwest 
Mountain Region. 


[FR Doc. 90-14003 Filed 6-15-90; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 
Customs Service 


Proposed Customs 
Amendments Regarding Enforcement 
of the Automotive Products Trade Act 


AGENCY: Customs Service, Department 
of the Treasury. 


ACTION: Proposed rule. 


SUMMARY: This document proposes to 


amend the Customs Regulations with 
regard to control procedures for 
enforcing the provisions of the 
Automotive Products Trade Act of 1965 
(APTA). Under the APTA, articles of 
motor-vehicle equipment which are 
products of Canada, may enter the U.S. 
conditionally free of duty, with limited 
exceptions, so long as they are intended 
for use as original motor-vehicle 
equipment in the manufacture of motor 
vehicles in the U.S. and are so used. It 
has become apparent that the ~ 
regulations which implement the APTA 
could more clearly state when such 
articles are considered as having been 
diverted from their intended use and the 
duties and liabilities of responsible 
parties where articles properly imported 
under the law are so diverted. The 
proposals set forth in this document 
seek to do this as well as to make 
certain non-substantive technical 
amendments to clarify and simplify the 
existing regulations. The adoption of the 
U.S.-Canada Free Trade Agreement 
(CFTA) which was implemented by 
interim regulations effective January 1, 
1989, does not affect the need for these 
amendments because diversions under 
the APTA will remain a concern during 
the phase-in period of the CFTA. 
DATES: Comments must be received on 
or before August 17, 1990. 

ADDRESSES: Comments (preferably in 
triplicate) may be addressed to and 
inspected at the Regulations and 
Disclosure Law Branch, U.S. Customs 
Service, 1301 Constitution Avenue NW.., 
room 2119, Washington, DC 20229. 

FOR FURTHER INFORMATION CONTACT: 


Legal Matters: James Seal, General 
Classification Branch, (202)-566-8181; 
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Operational and CFTA Matters: Maria 
Reba, Office of Trade Operations, 
(202)-566-7060; 

Audit Matters: Eugene Sheskin, Office of 
Regulatory Audit (202)-566-2812. 

SUPPLEMENTARY INFORMATION: 


Background 


The Automotive Products Trade Act 
of 1965 (APTA), Public Law 89-283 
(1965), provides for the duty-free entry 
into the U.S. of certain automotive 
products of Canadian origin. In order to 
be admitted free of duty, the products 
must be “Canadian article(s)" as defined 
in the APTA, and must be certified for 
use as “original motor-vehicle 
equipment,” slated for installation in 
U.S.-manufactured motor vehicles 
during the assembly of those motor 
vehicles. The tariff classification of 
these articles is governed by General 
Note 3(c){iii) of the Harmonized Tariff 
Schedule of the United States (HTSUS) 
(19 U.S.C. 1202), which was effective 
January 1, 1989. The General Note 
contains the provisions regarding 
“Automotive Products and Motor 
Vehicles Eligibie for Special Tariff 
Treatment” as implemented by Section 
1204 of the Omnibus Trade and 
Competitiveness Act of 1988 (Pub. L. 
100-418), enacted on August 23, 1988, 
which adopted the HTSUS. These 
provisions were previously contained in 
Schedule 6, part 6, subpart B, Headnote 
2, Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202), which was 
superseded by the HTSUS. 

Section 10.84, Customs Regulations (19 
CFR 10.84), as amended by T.D. 89-3 
published in the Federal Register of 
December 23, 1988 (53 FR 51762), which 
implemented the United States-Canada 
Free Trade Agreement (CFTA), sets 
forth the provisions under which 
Customs administers the APTA. These 
regulations provide, in relevant part, 
that when a decision is made to divert 
properly imported automotive articles 
from their intended use, Customs must 
be notified of that decision. 

Arrangements must then be made to 
destroy or export the products under 
Customs supervision, or to pay the 
duties that would have been assessed if 
the products were not imported under 
the provisions of APTA. If these 
conditions are not met, the products, or 
their value, are subject to forfeiture. 

Customs has identified several 
problem areas relating to the diversion 
of APTA articles which are being 
clarified in the proposed amendments. 
For example: 

1. When an importer who is not a 
motor vehicle manufacturer or Original 
Equipment Manufacturer (OEM), sells 
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APTA articles to an OEM without 
info the OEM that the articles are 
covered by APTA and must be used in 
the manufacture of a motor vehicle, a 


unaware of the APTA status of the 
articles. The OEM may use the articles 
other than in the manufacture of a motor 
vehicle and thus divert the parts from 
their approved use on which the duty 
free admission was based. This situation 
may arise when articles destined for 
installation on new vehicles and 
received from a non-OEM or a domestic 
processor are not installed during the 
manufacturing process but subsequent 


unclear that a diversion has taken place, 
and it is also unclear who must file the 
diversion report and the duty in an 
amount equal to the which would 
have been payable at the time of entry if 
the Canadian article had not been 
entered as original motor vehicle 
equipment (diversion duties). 

2. There is no time limit specified in 
which diversion reports must be filed. 
As a result, diversions may go 
unreported and diversion duties unpaid. 

3. There is no provision for the 
centralized filing of diversion reports. 
This makes it difficult for Customs to 
track APTA equipment once lawfully 
imported, thus hampering efforts to 
detect diversions. 

4. Audits of diversion reports have 
shown that some report filers have not 
reported all inventory gains and losses 
during a reporting period. These audits 
have revealed that inventory losses of 
one part have been offset with inventory 
gains of another part. The audits have 
also shown offsets of losses in one 
reporting period with gains in another 
reporting period. 


Proposals 

In order to correct the noted 
deficiencies, it is proposed to amend 
§ 10.64, Customs Regulations (19 CFR 
10.84), as previously amended by T.D. 
89-3, published in the Federal 
of December 23, 1988 (53 FR 51762), to 
provide the following: 

1. An importer who sells/transfers 
APTA equipment to a related or non- 
related party must notify the purchaser/ 
transferee as io the nature of such 
equipment and that it must be destroyed 
or exported under Customs supervision 
or the appropriate duties paid, if the 
equipment is used for other than original 
motor vehicle in the 
manufacture of motor vehicles since the 
equipment is considered to have been 


diverted from the use which was the 
basis of its duty free admission. 

2. Importers of APTA articles must file 
a diversion report, positive or negative, 
in a format approved by the District 
Director, Detroit, Michigan, within a 
maximum period of 30 days following 
the end of their normal accounting 
period, e.g., month/quarter/fiscal year, 
model year, etc. and pay the appropriate 
duties which may be due on the articles 
diverted that period. emg 24 
the filing of a diversion report may 
done on a monthly, quarterly or annual 
basis, depending on factors such as the 
importer’s rate of diversion, volume of 
imports, inventory system and 
accounting methods, reports will be 
required no less than once a year. 
Reports covering diversions made prior 
to the effective date of these regulations 
and not previously reported to Customs 
will be due, without regard to the 
accounting period, within 60 days from 
the effective ¢ date of these regulations. If 
a report is not filed within the 
prescribed time period and a dutiable 
diversion is found to have taken place, 
the articles will be subject to forfeiture 
or their value recoverable from the 
importer/ diverter. 

3. The District Director of Customs, 
Detroit, Michigan, is ted to 
receive filings of all APTA related 
documents, including diversion reports, 
regardless of the port of entry. The 
specifics of such reports are noted in the 
regulations. 

4. Liquidated damages may be 
assessed against the importer of record 
under an entry bond or general term 
bond under which APTA equipment was 
entered if the APTA regulations are not 
followed. Customs would have the 
option to assess liquidated damages 
under the bond, or pursue, under ihe 
terms of the statute, seizure and 
forfeiture of the equipment or its value. 

Numerous non-substantive technical 
changes are also being made to clarify 
and simplify the wording of the existing 
language in § 10.84, Customs 
Regulations (19 CFR 10.84). 

The adoption of the U.S.-Canada Free 
Trade Agreement (CFTA) does not 
affect the need for these amendments 
because diversion under the APTA will 
remain a concern during the phase-in of 
the CFTA. 


Comments 


Before adopting the proposed 
regulations, consideration will be given 
to any written comments timely 
submitted te Customs. Comments 
submitted will be available for public 
inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 
552), § 14, Treasury Department 


Regulations (31 CFR 1.4}, and 


between the hours of 9 a.m. and 4:30 
p-m., at the Regulations and Disclosure 
Law Branch, Room 2119, Customs 
Headquarters, 1301 Constitution Avenue 
NW., Washington, DC. 


Regulatory Flexibility Act 


Pursuant to the of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) it is certified that, if adopted, the 
proposed amendment will not have a 
significant impact on a substantial 
number of small entities. Accordingly, it 
is not subject to the regulatory analysis 
or other requirements of 5 U.S.C. 
and 604. 


Executive Order 12291 


This document does not meet the 
criteria for a “major rule” as specified in 


E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


Paperwork Reduction Act 


The collection of information 
contained in this notice of proposed 
rulemaking has been submitted to the 
Office of Management and a for 
review in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3504{h)). Comments on the 
collection of information should be sent 
to the Office of Management and 
Budget, Paperwork Reduction Project 
(1515- ), Washington, DC 20503, with 
copies to the U.S. Customs Service at 
the address previously specified. 

The collection of information in this 
proposed regulation is in § 10.84, title 19, 
Code of Federal Regulations (19 CFR 
10.84). This information will be used to 
determine the dutiability of origina! 
motor-vehicle equipment manufactured 
in Canada which is imported 
conditionally free of duty and 
subsequently diverted from the 
originally intended use which supported 
the conditionally free admission. The 
likely respondents and/or recordkeepers 
are business and other for-profit 
institutions. 

Estimated total annual reporting and/ 
or recordkeeping burden: 27,510 hours. 

The estimated annual burden per 
respondent/recordkeeper varies from 60 
hours to 1 hour, depending on individual 
circumstances, with an estimated 
average of 20 hours. 

Estimated number of respondents 
and/or recordkeepers: 210. 

Estimated annual frequency of 
responses: 52. 
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However, personnel 
offices participated in its development. 
List of Subjects in 19 CFR Part 10 


Customs Rageinions (19 ER par part 10) as 
set forth below: 


1. The general cuthority citation for 
part 10 would continue to read as 
follows: 

Authority: 19 U.S.C. 66, 1202, 1481, 1484, 
1496, 1508, 1623, 1624. 


2. It is proposed to revise section 10.84 


Reguistmente fer everaging ere vot Sorth 
in §§ 10.310 and 10.311 of part. 
(b)(1) When all materials used at any 


in Canada or the United States, or both, 
a certificate in the following form may 
be accepted as evidence that the 
commodity is a “Canadian article”: 


All materials contained in the product 
covered by the 


to 

origin at the time it was subscribed were 

wholly obtained or produced in Canada or 
the United States, or both. No materials other 
than those which were wholly obtained or 
produced in Canada or the United States, or 
both, were incorporated into this product or 
any of its components at any stage of 


chain of production in Canada or the United 
States, or both. 

(2) When any material used at any 
stage in the production of an imported 
article or any of its components is not 
wholly obtained or produced in Canada 
or the United States, or both, a 
certificate in the meen ag may be 
accepted as evidence that th 
commodity is nevertheless a “Canadian 
article”: 

The product covered by the 
(Describe the invoice bill of lading. or other 
document or statement identifying the 
shipment) annexed or a: 
certificate of Canadian 


was 
ee ee ee ee 
its production in Cana: 
sates ostiaana'tiy ailit Gasetteation 
of the materials, and number of units) of third 
country materials on which the price paid 
was per unit of quantity, plus 
which represents all costs 
incurred in transporting the materials to the 
location of the producer and the duties, taxes, 
and brokerage fees on the materials, if such 
costs were not included in the price paid. 


(3) If the appropriate Customs officer 
at the port of entry is satisfied that the 
revenue will be protected, he may 
accept, in lieu of the certificate specified 
in paragraph (b)(2) of this section, a 
certificate in the following form when 
the merchandise covered thereby has 


origina 
a specific rule of origin for the 
Sa 


uct covered by the 
(Decrbe the nvtc, bil of fading, or oir 
document or statement iden‘ 
shipment) annexed or appended to tel 
eS ae 
was subscribed is an originating good so as 
to be a Canadian article. There were or may 
have been used in its production in Canada 


or the United States, or both, materials of a 
third country. 
It is impracticable to ascertain the exact 


price paid) 
best of (my) (our) (its) en 
materials are described (sufficien 
classification purposes) as 


(4) The certificates described in 
paragraphs (b)(2) and (b)(3) of this 
section not be accepted if the 
statements therein make it evident that 
the importation is not a “Canadian 
article” within the meaning of General 
Note 3(c){iii)(A)(1), HTSUS. 

(5) If more than one kind of article is 
covered by a certificate provided for in 
pe (b)(1), (b)(2), or (b)(3) of this 

on, the information by the 
par shall be shown with respect 
to each kind. When more than one kind 
of material, other than originating 
material, is used in the production of an 
article covered by such a certificate, the 
certificate shall state the number of 
units, a description sufficient for tariff 
classification purposes, the price paid, 
cm hve aie my the 
costs incurred in 
materials to the location of aes 
and duties, taxes and brokerage fees 
paid in Canada and/or the United States 
on the material, per unit of each kind of 
material. 

(6) A certificate conforming to 
paragraph (b)(1), (b)(2), or (b)(3) of this 
section shall be accepted as evidence of 
the facts alleged therein only if: 

(i) There is annexed thereto a copy of 
the commercial invoice or bill of lading 
covering the articles or other 
documentary evidence which identifies 
the article to which the certificate 


pertains; 

(ii) The certificate is signed by the 
manufacturer or producer of the article 
to which it pertains, or by the person 
who exported the articles from Canada; 
and 

(iii) It clearly appears that such copy 
or other documentary evidence was 
annexed to the certificate when it was 
signed. 

(c) In lieu of the certification in 
paragraph (b)(1), (b)(2), or (b)(3) of this 
section, a manufacturer of motor 
vehicles who claims a preference under 
CFTA and elects to average —— to 
§ 10.310{a) of this part, shall be subject 

to the requirements of §§ 10.301 to 
pd 311 of this part. 

(d) When an importer makes an entry 
or withdrawal from warehouse for 
cons of articles for use as 
“original motor-vehicle equipment” as 
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that term is defined in General Note 
3(c)(iii)(A)(2), HTSUS, he shall file in 
connection therewith his 


such entry or withdrawal from 
warehouse, the production of such 
documents will not be required. Proof of 
use need not be furnished. 

(e) If, after a Canadian article has 
been accorded the status of original 
motor-vehicle equipment, the importer 
sells or transfers that article, whether to 


imported subject to the conditions of the 
APTA, and that any diversion is to be 
reported to Customs. 

(f) If, following lawful importation 
under the APTA, the article is diverted 
from its intended use as original motor- 
vehicle equipment to be installed in a 
new motor vehicle during the 
manufa by transfer to a 
non-bona fide motor-vehicle 
manufacturer, by incorporation in a non- 
APTA eligible vehicle, or otherwise, the 
importer of record or the diverter 
(responsible party) shall report such 
diversion to Customs in writing. Either 
the importer of record, or the diverter 
with written concurrence of the importer 
of record, may make arrangements to 
destroy or export the article under 
Customs supervision, or to pay duty in 
an amount equal to the duty which 
would have been payable at the time of 
entry if the Canadian article had not 
been entered as original motor-vehicle 
equipment (diversion duties). See 
- General Note (3)(c)(iii)(B)(2), HTSUS. 

text Periodic diversion reports, along 
with the documentary evidence which 
satisfactorily accounts to the district 
director aeane discrepancies from the 
quantities of auto parts originally 
entered duty free under the provisions of 
APTA, shall be filed with the District 


Director of Customs, Detroit, Michigan, 
in a format approved by that district 
director, of the port of entry. 
The reports shall be filed no later than 
30 days from the end of the reporter's 
eens 
quarter/fiscal year or model year, and 


import, inventory 
systems and accounting methods, with a 
minimum of one report a year (positive 


i Seamer ae Pa se 
during the = kere pate aganc se 
the imported 


responsible party must file a negative 
report within the prescribed time limit. 

(2) The reporter shall pay the 
appropriate duties which may be due on 
articles diverted during that period. 

(3) The report shall cover parts: 

(i) Transferred to service use/after 


(ii) Scrapped whether documented or 
undocumented as occurring under 
Customs supervision; 

(iii) Exported whether or not under 
Customs supervision; 

(iv) Previously reported and duty paid; 
and inventory discrepancies (gains or 
losses). 

(4) The report should be presented 
using a full inventory accounting 
procedure. The report must also include 
part numbers, name of the Canadian 
suppliers, time period covered, piece 
price, and tariff nomenclature 
description and duty rate. It should 
show, on a per part, component basis, 
the beginning inventory, purchases for 
the period, the ending inventory and the 
percentage that is Canadian sourced. 
The differences between such 
inventory, with subsequent purchases, 
and the ending inventory (the quantity 
available for use during the repo 
period) must further delineate the 
quantities for: 

(i) Original Equipment Market (OEM) 
sales/transfers; 

(ii) Service/after market use; 

(iii) Exports; 

(iv) Scrap, production and other, 
whether documented or not; 

(v) Inventory discrepancies (actual 
gains or losses as they occur without 
any — quantities between parts 
bearing different part numbers or parts 
bearing the same number whether 
in the same or different reporting 
periods; and 

(vi) Other discrepancies. 


The doci evidence 
(5) ——— 


in a diversion 
by the 


chapter. 
a ae 
filed or if alesiaadenammenns not 


supenson or dats pal Customs 


saeanndeneania obdumenen:.: 
rio cudedneanentel 

§ 113.62 and part 172 of this chapter, or 
a of the article or its 


(i) If a report is not filed within the 
time period and a dutiable 
diversion is found to have taken place, 


be subject to forfeiture or their value 
will be recoverable from the importer/ 
diverter. 

(j) Duties tendered pursuant to the 
APTA constitute ordinary Customs 
duties. 

Michael H. Lane, 
Acting Commissioner of Customs. 

Approved: June 12, 1990. 
Peter K. Nunez, 

Assistant Secretary of the Treasury. 
[FR Doc. 90-13973 Filed 6-15-00; 8:45 am] 
BILLING CODE 4820-02-48 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
(FRL-3788-9] 


Approval and Promuilgation of 
Pians; Public Hearing 
on Federal Highway Funding 
Restrictions; State of Illinois 
AGENCY: United States Environmental 
Protection Agency (USEPA). 


‘action: Notice of public hearing. 


summary: USEPA is giving notice of the 
time and location of the public hearing 
announced in the notice of 

rulemaking published November 2, 1989 
(54 FR 46271). The November 2, 1989, 
notice proposed the imposition of 
Federal 


nae because the State has fa 
adopt and submit to USEPA a vehicle 


program 
severity of the ozone problem in the 
Chicago area. USEPA believes that 
enhancement of the existing 1/M 
program is a critical component of the 
“reasonable efforts” Illinois must make 





to avoid impostion of the Federal 
restrictions pursuant to 
section 176(a) of the Clean Air Act. State 
legislation for an enhanced I/M program 
is being considered by the Illinois 
General Assembly. If the State adopts 
an acceptable I/M program prior to the 
date of the public hearing, USEPA will - 
cancel the public hearing. 
DATES: The hearing wil) be held 
on July 18, 1990, at 10:30 a.m. 


Federal Building, 219 South Dearborn 
Street, Chicago, Illinois 60604. 
FOR FURTHER INFORMATION PLEASE 
CONTACT: Jay Bortzer, Air and 
Radiation Branch (5AR-26), U.S. 
Environmental Protection Agency, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604, (312) 886-1430. 
Date: June 4, 1990. 


[FR Doc. 90-14165 Filed 6-15-90, 8:45 am] 


locations in the nation. These base (100- 
year) flood elevations are the basis for 
the floodplain management measures 
that the community is required to either 
adopt or show evidence of being already 
in effect in order or remain 


SUPPLEMENTARY (NFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-yeer) flood 
elevations and modified base flood 
elevations for selected locations in the 
nation, in accordance with section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L. 83-234), 87 Stat. 960, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR 67.4({a). 

These elevations, together with the 
floodplain management measures 
required by § 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their floodplain management 
requirements. The community may at 
any time enact stricter requirements on 
its own, or pursuant to policies 
established by other Federal, State, or 
regional entities. These proposed 
elevations will also be used to ‘salculate 
the appropriate flood insura=ce 
premium rates for new buildings and 
their contents and for the second layer 
of insurance on existing buildings and 
their contents. 

Pursuant to ihe provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the floodplain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
floodplain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the floodplain and do 
not prohibit development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 


List of Subjects in 44 CFR Part 67 
Flood insurance, Flood plains. 
PART 67—[ AMENDED] 


1. The authority citation for part 67 
continues to read as follows: 
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Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


The proposed base (100-year) flood 
elevations for selected locations are: 


Proposep Base (100-YEAR) FLOOD ELEVATIONS 


Approximately 7.9 river miles upstream of Lock 
BID Dart NO. 5 ne cnnnneernvecneevnenenensnnneen 


Bayou Bartholomew ..... 

Approximately 0.17 river mile — of 
Spring Hill Creek: 
Approximately 160 feet upsiream of the conflu- 

ence with Bayou Bartholomew 
Approximately 125 feet upstream of Brinkley 

PR I ecencsenrenenspeensnnsnssennsesnsepncnsnesemnsnasssnnseeste 
Nevins Creek: 

At confluence with Bayou Bartholomew 
Approximately 0.21 river mile upstream of Shan- 
FON Potty POR. neveveennennnerenenvennevenecn 

Piney Creek: 

At confluence with Nevins Creek... 
Approximately 0.14 river mile upstream of U.S. 
Route 79 Sypess (Sulphur Springs Road) 


At confluence with Nevins Creek... 
eee oe ee 


a ewees ces eeeeenee cones: 
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PROPOSED Base (100-vEAR) FLOOD ELevations—Continued 


i 
: 
| 


ace ag AT 


gE: 


Maps evaiiable for inspection at the Town Hall, 


Send comments to The Honorable Charles 
Graves, Castine Town Manager, Hancock 


At upstream Comporate WME. cence 


Maps available for inspection at the Jefferson 
County Courthouse, Barreque and Main Streets, 
Pine Biuff, Arkansas. 


Maps evellable for mepection af the Town 
Clerk's Office, Enfield, Maine. 


Send comments to The Honorable Cari Ciouky, 


ton County, P.O. Box 25, Beals, Maine 04611 
Teton River: is e 
At divergence of North and South Forks Teton Castine (town), Hancock County 
ND acc pncchtnrttentinninitiitincnemitniiiannniinns Atlantic Ocean 
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“767 
"796 
633 
"940 
"663 
“638 
“613 
“008 
“S83 
"603 
“600 
“601 


Cty 
istator's Office, City Hall, 119 2nd Avenue, 
SW. Pipestone, Minnesota. 
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PROPOSED Base (100-vEan} Fioon ELevaTione—Continued 


"623 
"526 
“364 
“310 
“558 
“S22 
"346 
“140 
“S15 
“600 
“620 
“537 


gegogeds 


¢ 
< 


agdgd¢ ¢ 
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About 1,400 feet downstream of Goshen Valley 
About 2.700 fect upstream of US. Govemment 
RR ee ee 


North Fork Holston River: 
About 1,700 feet downstream of CSX railroad . 
About 1,950 feet upstream of Carter Valley 
Crockett Creek: 
At mouth. 
Adout 1.84 miles upstream of Arrowhead Drive 


Send comments to The Honorable John H. Craw- 
ford, Grayson County Judge, Grayson County 
Courthouse, Sherman, Texas 75090. 


Lucas (city), Collin County 
Muddy Creek (upper reach): 

Approximately 150 feet downstream of FM 
ES ae 
Approximately 130 feet upstream of County 

White Rock Creek (east): 
Approximately 650 feet downstream of Blondy 
0 OE 
Approximately 60 feet upstream of FM 1378 

Reid Branch 

At confluence with White Rock Creek (east) ......... 
Approximately 350 feet downstream of Biondy 
Jhune Road 


Maps available for inspection at the City Hall, 
325 West Lucas Road, Lucas, Texas. 
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“677 
“680 
"608 
“608 
"728 
"703 
"738 
“812 
"793 
"208 


Route 2 from its intersection with South Brad- 


Middle isiand Creek: 
At approximately 125 feet downstream of CSX 


At appromimately 2,000 feet upstream of State 
Route 


Maps available for inspection at the Town Hall, 
418 2nd Sweet, St. Marys, West Virginia. 


Prorosen Base (100-YEAR) FLcon ELevarions—Continued 


The proposed modified base (100- 
year) flood elevations for selected 
locations are: 
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Proposed Modified Base (100-vEAR) FLOOD ELEVATIONS 


Maps available for inspection at the Logan County Courthouse, Room #22, Paris, Arkansas. 
Send comments to The Honorable Bill Roberts, Logan County Judge, Logan County Courthouse, Paris, Arkansas 72855. 


Maps are available for review at the Merced County Planning Department, 2222 M Street, Merced, California. 
Send comments to The Honorable Mike Bogne, Chairman, Merced County Board of Supervisors, 2222 M Street, Merced, California 95340. 


ee ee 
Aoproxinatey 1600 fot upsteam of Stat 
| peprnimaioy 042 milo upsteam of Sat 
poprnmaiy O83 mle upstean of US. 


Maps available for inspection at the Town Clerk's Safe, 4 Market Street, Collinsville, Connecticut. 
Send comments to The Honorable Mary Fletcher, Chairwoman of the Town of Canton Board of Selectmen, Hartford County, 4 Market Street, Collinsville, 
Connecticut 06022. 


Approximately 140 feet upstream of confluence 
with Housatonic River. 
Maps available for inspection at the Town Clerk’s Vault, Town Hall, Oxford, Connecticut. 
ae ee Ce LIE Sh Pees 


About 100 feet east of intersection of indiatian- 
tic Drive and South Ocean Drive. 
At intersection of Sunset isles Road and Euca- 


lyptus Avenue. - 
About 300 feet east of intersection of indiatlan- 





Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Proposed Rules 


Proposed Modified Base (100-vEAR) FLoop ELevaTions—Continued 


Maps available for inspection at the Building Department, City Hall Annex, 315 Avenue A, Fort Pierce, Florida. 
Send comments to The Honorable James A. Powell, City Manager, City of Fort Pierce, P.O. Box 1480, Fort Pierce, Florida 34954. 


FHOTIGA. ......-.-eressrssesenerrsevereeee} City Of Port St. Lucie, St. | Blakeslee Creek Tributary 
Lucie County. 


Winters Cre tk. cccceeceeeeee 


of 
North Fork St. Lucie River. About 1.15 miles downstream of Port St. Lucie 
Boulevard. 
About 2.6 miles upstream of Prima Vista Bou- 


levard. 
indian River ............ About 50 feet east of Walton Road and State 
Road 707. 
Along Shoreline ...... 
Blakeslee Creek... About 500 feet upstream of mouth 
About 1.37 miles upstream of mouth 


Maps available for inspection at the Building Department, City Hall, 121 SW. Port St. Lucie Boulevard, Port St. Lucie, Florida. 
Send comments to The Honorable G. Wayne Aligire, City Manager, City of Port St. Lucie, 121 SW. Port St. Lucie Boulevard, Port St. Lucie, Florida 34984. 


Unincorporated Areas of | Tenmile Creek Tributary. FO icietinnntinniignae 
Lucie County. 


Just downstream of McCarty F 
Tenmile Creek... At confluence with North Fork St. Lucie River 


Taylor Creek 

Abou 178 mon wpateam ot Luce Bode 
Fivemile Creek At mouth . 

Just downstream of Whiteway Dairy ro 

Just downstream of Peterson Road 
Platts Branch At mouth 

Just upstream of U.S. Route 1 
Winters © At mouth 

About 1300 feet upstream of mouth.................... 
Biakesiee Creek......... At mouth 

Ahout 500 feet upstream of mouth 

About 2.3 miles downstream of Port St. Lucie 


Boulevard. 
At confluence of Ténmile C 
About 750 feet west of Mimosa Avenue and 
Coconut Drive. 
Along shoreline, about 1.2 miles east of Blue 
Hole Point. 


About 150 feet east of Banyan Road and 
Tamarino Drive intersection. 
About 250 feet east of Banyan Road and 
’ Tamarino Drive intersection. 
Maps available for inspection at the Community Development Department, Administration Complex, 2300 Virginia Avenue, Fort Pierce, Florida. 
Send comments to The Honorable James V. Chisholm, County Administrator, St. Lucie County, Administration Complex, 2300 Virginia Avenue, Room 104, Fort 


FHOTIDA....-eneverneererererereeesseveeee TOWN Of St. Lucie Village, | indian River About 700 feet east of intersection of Milton 7 
St. Lucie County. Road and Old Dide Highway. 
Just east of intersection of Chamberlain Boule- 7 
vard and indian River Drive. 
Maps available for inspection at the St. Lucie Village Town Hail, St. Lucie Boulevard, St. Lucie Village, Florida. 
Send comments to The Honorable W.A. Granitz, Mayor, Town of St. Lucie Village, P.O. Box 3878, Fort Pierce, Florida 34946. 


Maps available for inspection at the Town Pianner’s Office, 104 Central Street, Auburn, Massachusetts. 


Send comments to The Honorable Joan Cassidy, Chairwoman of the Town of Auburn Board of Selectmen, Worcester County, Town Office, 104 Central Street, 
Auburn, Massachusetts 01501. 


Just upstream of Dam No. 1 

Just downstream of State Road. 

About 1100 feet downstream of Maple Road 
About 1.0 mile upstream of Maple Road 
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Proposed Modified Base (100-vEAR) FLoop ELEvATIONS—Continued 


Maps available for inspection at the Township Hall, 701 West Elisworth Road, Ann Arbor, Michigan. 
Send comments to The Honorable A. Jackson Morris, Township Supervisor, Charter Township of Pittsfield, 701 West Elisworth Road, Ann Arbor, Michigan 48104. 


tion of Hope Road and the eastern cormpo- 
rate limits. 
Approximately 650 feet south of the intersec- 
tion of Shades of Death Road and the cor- 
porate limits. 
Maps available for inspection at the Town Cierk’s Office, Municipal Buliding, Great Meadows, New Jersey. 
Send comments to The Honorable John trwin, Jr., Mayor of the Townstilp of Liberty, Warren County, P.O. Box 305, Municipal Building, Mt. Lake Road, Great 
Meadows, New Jersey 07838 


Maps available for inspection at 4517 S.E. 29th, Del City, Texas. 
Send comments to The Honorable John Zakariassen, Manager of the City of Dei City, Oklahoma County, P.O. Box 15177, Oklahoma 73155-5177. 


Maps available for inspection at the Town Engineer's Office, 64 Farnum Pike, Esmond, Rhode Island 02917. 
re ane nena mane En eLUNEINEED Seemy, OF Resmuem Minn, Senet, HGS eae 


About 600 feet downstream of Brown Springs 
Road. 


About 0.56 mile upstream of Jim Kirk Road 
Just upstream Of Green Rad ..........svecereeserereeer 
Just downstream of Andrew Johnson Highway .. 


Maps available for inspectien at the County Courthouse, Greenville, Tennessee. 
Send comments to The Honorable John G. Hankins, County Executive, Greene County, Courthouse, Greenville, Tennessee 37743. 
800 feet south of southwestern 


tip of South Padre island corporate limits. 
Eastern edge of Padre island at northern cor- 


porate limits. 
Western edge of Padre Isiand of northern cor- 
porate limits. 
‘Maps available for inspection at 964 €. Harrison, Brownsville, Texas. 
Send comments to The Honorable Antonio O. Garza, Jr., Cameron County Judge, 964 E. Harrison, Brownsville, Texas 78520. 
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Proposed Modified Base (100-vEAR) FLOOD ELEVATIONS—Continued 


Maps available for inspection at the Engineering Office, City Hall, W63 N645 Washington Avenue, Cedarburg, Wisconsin. 
Send comments to The Honorable Frederick Beyer, City of Cedarburg, P.O. Box 49, Cedarburg, Wisconsin 53012. 


Maps available for inspection at the Public Works Department, Village Hall, 416 Fredonia, Fredonia, Wisconsin. 7 
Send comments to The Honorable William Rathsack, President, Village of Fredonia, Village Hall, 416 Fredonia, Fredonia, Wisconsin 53021. 


*704 
*722 
*729 
*743 
*746 
*752 
*756 
“761 
*762 


Maps available for inspection at the Building Inspection Department, Village Hall, 1102 Bridge Street, Grafton, Wisconsin. 
Send comments to The Honorable James Grant, President, Village of Grafton, Village Hall, P.O. Box 125, Grafton, Wisconsin 53024. 


WISCONSIN .........--secseesseeeseeeneel City Of Mequon, Ozaukee | Milwaukee River Just upstream of county boundary. 


Just downstream of Pioneer Road 
Little Menomonee River.............| At county boundary........ 
Just upstream of Freistadt Road 
Little Menomonee Creek ...... At mouth 
Just downstream of Freistadt Road. 
Pigeon Creek............. At mouth 
Just upstream of Williamsburg Drive 
Lake Michigan 0 AMONG SOTHO... aneeeeeneeeeeenernennesnnssenennenennenneneee 
Maps available for inspection at the City Hall, 11333 North Cedarburg Road 60 W, Mequon, Wisconsin. 
Send comments to The Honorable Constance A. Pukaite, Mayor, City of Mequon, City Hall, 11333 North Cedarburg Road 60W, Mequon, Wisconsin 53092. 


WISCONSIN .....--..-esscsseeesseeeeee Unincorporated Areas of | North Branch Milwaukee | At confluence with Milwaukee River. 


At western county boundary 

About 3.0 miles downstream of Jay Road 

At western county boundary 

At City of Mequon corporate limits 

At western county boundary 

At mouth 

About 400 feet downstream of Wire and Nail 


Factory Dam. 
Just upstream of Wire and Nail Factory Dam 
boundary 


HEEL EERE: 
ededidds ¢ 


Lake Michigan 
Mole Creek 


Sauk Creek 


Maps available for inspection at the Zoning Office, County Courthouse, 121 West Main, Port Washington, Wisconsin. 
Sod epemnante © Tha teenie Jemte Gate, abner py ase le Cy aay ee ee 


Siiiddd idddiié 2 
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Maps available for inspection at the City Hall, Port Washington, Wisconsin. 
Send comments to The Henorable Ambrose Mayer, Mayor, City of Port Washington, City Hall, P.O. Box 178, Port Washington, Wisconsin 53074 


‘Unnamed 
Tributary No. 1 .................... 
Maps availdble for inspection at the Village Hall, 639 East Green Bay Avenue, Saukville, 
Send comments to The Honorable Jeff Knight, President, Village of Saukville, Village Hall, 639 East Green Bay Avenue, Saukville, Wisconsin 53080. 


Maps available for inspection at the Village Hall, 250 Elm Street, Thiensville, Wisconsin. 
Send comments t2 The Honorable John V. iGtzke, President, Village of Thiensville, Village Hall, 250 Elm Street, Thiensville, Wisconsin 53080. 


Issued: June 7, 1990. 

Hazeld T. Duryee, 

[FR Doc. 90-13830 Filed 6-15-90; 8:45 am] 
BILLING CODE 6718-03-™ 





Intent To Reestablish an Advisory 


Notice is hereby given that the 
Secretary of Agriculture intends to 
reestablish the National Arboretum 

Council. The purpose of the 
Council will be to provide the Secretary 


It has been determined that the 
reestablishment of this Council would 
be in the public interest in connection 
with the work of the U.S. Department of 
Agriculture. 

Interested parties are invited to 


Done at Washington, DC this 12th day of 
June 1990. 
Adis M. Vila, 
Assistant Secretary for Administration. 
[FR Doc. 90-14024 Filed 6-15-90; 8:45 am] 
BILLING CODE 3410-03-4 


Animal and Plant Health inspection 
Service 


[Docket No. 90-099] 
eee 
Environmental Impact Statement 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Notice. 


SUMMARY: We are advising the public 


that the Animal and Plant Health 


activities. We are requesting public 
comment on the draft environmental 


prom 
the development of the final 
environmental impact statement. 
Dates: Consideration will be given only 
to comments on or before 
August 31, 1990. The public a. 
will be held in Sacramento, California, 
on August 6, 1990; Kansas City, 
Missouri, on August 8, 1990; and in 
Washington, DC, on August 10, 1990. 
ADDRESSES: To help ensure that your 
written comments are send 
an original and three copies to Gary E. 
Larson, Director, Operational Support 
Staff, ADC, APHIS, USDA, room 820, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Please state that 
your comments refer to Docket Number 
90-099. Comments received may be 
inspected at USDA, room 1141, South 
Building, 14th and Independence 
Avenue SW., Washington, DC, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. The draft 
environmental impact statement may 
also be reviewed at this address. A copy 
of the draft environmental impact 
statement may be obtained by writing to 
Gary E. Larson at the address listed 
below under “FOR FURTHER 
INFORMATION CONTACT.” 

The public meetings will be held at 
the following locations: (1) Sierra 

Inn-North East, 


Mariposa room, Holiday 
5321 Date Avenue, Sacramento, 
California, on August 6, 1990; (2) Ashley 
Hall, Holiday Inn-Airport, 11832 Plaza 
Circle, Kansas City, Missouri, on August 
8, 1990; and (3) USDA, Jefferson 


Federal Register 
Vol. 55, No. 117 


Monday, june 16, 1999 


Auditorium, South Building, 14th Street 
and Avenue SW. 


meetings by 

invited from the public, from Federal, 
State, and local agencies that have an 
interest in the Animal and Plant Health 
Inspection Service (APHIS) or related 
programs, and from Federal and State 
agencies that have either jurisdiction by 





have been heard. Since the time for each 

speaker may be limited, speakers are 
to submit written comments 

and to summarize these comments at the 


began in the late 1800's. In 1985, 
Congress transferred the ADC program 
from the United States Fish and Wildlife 
Service to APHIS. In preparing to 
assume management of this program, 
APHIS adopted, in 1986, the final ADC 
environmental impact statement (51 FR 
6290, Docket Number 86-402) that had 
been prepared by the United States Fish 
and Wildlife Service in 1979. 

In accordance with APHIS and USDA 
regulations and guidelines, we. 
periodically review and evaluate each 
APHIS environmental impact statement. 
On November 16, 1987, we gave notice 
(52 FR 43778-43779, Docket Number 87- 
151) of our intent to prepare a new 
environmental impact statement for the 
ADC program. To ensure ao 
involvement in this project, w 
requested written comments on held a 
number of scoping meetings. ore 
this information-gathering process w 
developed in DEIS, which is available 
for public review. We are now soliciting 
additional public input on the DEIS 
before it. 


Alternatives 
We identified 11 alternatives for the 


alternatives—the No Action Alternative, 
the Compensation Alternative, and the 
Current Program Alternative—were 
selected for detailed analysis because 
they have environmentally distinct 
impacts. The analysis for these three 
alternatives covers the full range of 
impacts that would be expected to result 
under all 11 alternatives. 

Under the No Action Alternative, 
APHIS would conduct no wildlife 
damage control. Under the 
Compensation Alternative, APHIS 
would fully or partially compensate for 
wildlife damage to agricultural 
resources. Compensation would not be 
provided for damage to nonagricultural 


resources. 
Under the Current Program 
Alternative, integrated pest management 
would be used to reduce wildlife 
. damage. Integrated pest ne as 


ee as 
t, on 
enlilieda. or a combination of these 
methods. 

Our DEIS identifies the Current 
Program Alternative as the preferred 
alternative. 


Major Issues 


The DEIS explores a number of major 
issues, including the impacts of each 
alternative on the biological, economic, 
sociocultural, and physical 
environments. 

The biological environment is 
analyzed in terms of the wildlife species 
affected by ADC program activities. The 
economic environment is anlayzed in 
terms of the value of production related 
to major crops and livestock protected 
by the ADC program, and the value of 
losses attributable to wildlife damage to 
these resources. The sociocultural 
environment is analyzed in terms of 
major groups within American society 
that hold values or attitudes potentially 
impacted by ADC program activities. 
These groups include animal rights and 
animal welfare organizations, recipients 
of ADC services, and the general public. 
The physical environment is analyzed in 
terms of the impact of ADC program 
activities on air, water, soil, and human 
health. 


Preparation of the Final Enviromental 
Impact Statement 


We will consider all comments 
received from reviewers of the DEIS for 
the ADC program. Following the 
comment period and the public 
meetings, any necessary revisions will 
be made to the DEIS and a final 
environmental impact statement will be 
prepared. A notice announcing the 
availability of the final environmental 
impact statement will be published in a 
subsequent Federal Register notice. 

Done in Washington, DC, this 12th day of 
June 1990. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 90-14025 Filed 6-15-90; 8:45 am} 
BILLING CODE 3410-24-M 


Rural Electrification Administration 


Oglethorpe Power Corp. 


AGENCY: Rural Electrification 
Administration, USDA. 


Action: Notice of intent to hold scoping 
meetings and prepare an environmental 
assessment and/or environmental 
impact statement. 
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summary: Notice is hereby given that 
the Rural Electrification Administration 
(REA), pursuant to the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321 et seg.}, the 
Council on Environmental Quality 
(CEQ) Regulations for Implementing 
NEPA (40 CFR parts 1500-1508), and 
REA Environmental Policies and 
Procedures (7 CFR part 1794) may 

a Draft Environmental Impact 
Statement (DEIS) and subsequently a 
Final Environmental Impact Statement 
(FEIS) for its Federal action related to a 
proposal by Oglethorpe Power 
Corporation of Tucker, Georgia, to 
construct a 230 kV transmission line 
project. REA may consider providing 
financing assistance, construction 
approval, and/or approval of 
contractual agreements between 
Oglethorpe Power Corporation and 
other parties that would result in 
construction of the project. Notice is 
also given of a public scoping meeting to 
be held in conjunction with the review 
of the possible environmental 
consequences and the determination of 
potentially significant environmental 
issues associated with the REA Federal 
action related to the proposed project. 


FOR INFORMATION CONTACT: The 
primary point of contact for this project 
is Mr. Alex M. Cockey, Jr., Director, 
Southeast Area—Electric, Rural 
Electrification Administration, Room 
Number 0270, South Agriculture 
Building, 14th and Independence 
Avenue SW., Washington, DC 20250- 
1500, telephone number (202) 382-8436. 
For information on specific aspects of 
Oglethorpe Power Corporation's 
proposal contact Mr. Chuck Wilson, 
Oglethorpe Power Corporation, P.O. Box 
1349, Tucker, Georgia, 30085-1349, 
telephone number (404) 270-7600. 


SUPPLEMENTARY INFORMATION: 
Oglethorpe Power Corporation 
tentatively proposes to construct 
approximately 25 miles of 230 kV 
transmission line. The line would begin 
at the existing 230/25 kV Wilsonville 
Substation in Coffee County, Georgia, 
just north of the intersection of State 
Routes 158 and 64 and traverse in a 
southeasterly direction to the proposed 
230/115 kV Kettle Creek Substation to 
be located west of Waycross in Ware 
County, Georgia. A portion of the 
transmission line may traverse Atkinson 
County, Georgia. The project will 
necessitate modifications to the 
Wilsonvilie Substation. 

Alternatives to be considered by REA 
and Oglethorpe include: (a) No action, 
(b) construct the project as proposed 
and (c) upgrade the existing Douglas 
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project will be held at the Regency 
Room of the Holiday Inn, 1725 Memorial 


Drive, Waycross, — at7 p.m. on 
Thursday, 


July 19, 

Comments erecta: the proposed 
project may be submitted orally or in 
writing at the scoping meeting or in 
writing within 30 days after the July 19 
meeting to REA at the address provided 
in this notice. 

Government agencies, other 

tions, and the public are invited 
to participate in the planning and 
analysis of the proposed project. Issues 
to be discussed at the public scoping 
meeting may include, but are not limited 
to, determination of the project scope, 
the nature and extent of reasonable 
alternatives, identification of 
environmental issues and the scope of 
those issues, and other reviews or 
studies that REA or other Federal, State 
of Georgia, or local agencies may 
conduct. 

To be presented at the meeting will be 


prepared by 
Corporation reviewed 


documents. The macro-corridor 
study and evaluation of alternatives are 
available for public review at REA or 


Oglethorpe Power 
and — by REA as adequate 
scoping 


also be reviewed at the following 

libraries: 

Pearson Public — Bullard Avenue, 
Pearson, Georgia, Phone (912) 422- 
3500 


Satilla Regional Library, 701 E. Ward 
Street, Douglas, Georgia, Phone (912) 
384-4667 


Waycross-Ware County Library, 401 Lee 
Street, Waycross, Georgia, Phone 
(912) 283-3126. 


From information provided in the 
macro-corridor study the evaluation of 
alternatives, input from local, State of 
Georgia and Federal agencies and the 
public, Oglethorpe Power Corporation 
will prepare an Environmental Analysis 
to be submitted to REA for review. Upon 
review of the Environmental Analysis 
and other input, REA at this point may 
decide to directly begin preparation of a 
DEIS. If significant effects are not 
evident based on a review of the 
Environmental Analysis and other 
relevant information, REA will prepare 
an Environmental Assessment to 
determine if the preparation of an 


Environmental Impact Statement (EIS) is 
warranted. 


Should REA determine that the 
preparation of an EIS is not warranted, 
it will prepare a Finding of No 

Impact The FONSI 
will be made available for review 
and comment for 30 days. REA will not 
take its final action related to the project 


prior to the expiration of the 30-day 


Any final action by REA related to the 
prpcemnpetareen laminae seane 
contingent upon, compliance with all 
salguatt Sediektadiammeniions 
and regulations and completion of 

environmental procedures as prescribed 
by CEQ and REA environmental policies 
and procedures as applicable. 

Dated: June 12, 1990. 

John H. Armesen, 

Assistant Admimstrator—Electric. 

[FR Doc. 90-14026 Filed 6-15-90, 8:45 am] 
BILLING CODE 3410-15-48 


DEPARTMENT OF COMMERCE 


formally determined on January 5, 1990, 
pursuant to section 10{d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittees thereof, dealing with the 
classified materials listed in 5 U.S.C. 


- §52b(c)(1) shall be exempt from the 


provisions relating to meetings 

found in section 10 (a}{1) and {a}(3), of 

the fo Ries See 
The remaining series of meetings or 


portions thereof will be open to the 
A copy of the Notice of Determination 


Commerce, 
information, call Ruth D. Fitts at 202- 
377-4959. 


Dated: June 12, 1990. 
Betty A. Ferrell, 


Director, Technical Advisory, Committee 
Unit, Office of Technology and Policy 
Analysis. 

[FR Doc. 90-14072 Filed 6-15-90; 8:45 am] 
BILLING CODE 3510-DT- 

Export Administration 

[Docket Nos. 9101-01, OEE-1-90.01, OEE- 
1-90.02] 


Franciscus Goveerts 
Doing Business as Printias Europa 


In the Matter of: Franciscus Govaerts 
individually and doing business as Printlas 
Europa, Appellant 


es 
Individually and 


Summary 

On June 4, 1990, the AL] issued a 
Recommended Decision and Order 
granting the appeal from the second 


effective June 20, 1990. In his 
Recommended Decision and Order, the 
AL] failed to addre_. whether there is 
reason to believe that the temporary 
denial order is required in the public 
interest to prevent an imminent 
violation of the Export Administration 
Act or Regulations. For this reason, I 
hereby vacate the ALJ's Recommended 
Decision and Order and remand the 
matter to the AL] for further review 
consistent with this Decision and Order. 


Background 

On April 6, 1989, the Assistant 
Secretary for Export Enforcement 
Cae signed an order 
all of the export 
privileges of Rater Van Alphes: 
Franciscus Govaerts (“Govaerts”), 
individually and doing business as 
Printlas Europa; Goris Christiann 
Grandia, individually and doing 


(“the Department”) filed a request for 
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that Govaert’s appeal be denied. The 
Under Secretary affirmed the ALJ's 
recommended decision. 

On March 13, 1990, the Department 
filed a second request for renewal of the 
TDO against all of the parties, advising 
that there was still a reason to believe 
that a TDO is necessary in the public 
interest to prevent an imminent 
violation of the Export Administration 
Act * and Regulations.* In support of its 
request, the Department incorporated 
the allegations and evidence furnished 
in the original TDO request and the first 
renewal into the record for this 
proceeding and reported the events that 
transpired since the first renewal of the 
TDO in October 1989. Subsequently, on 
April 2, 1990, the Assistant Secretary 
renewed the TDO a second time for an 
additional 180 days. 

On May 18, 1990, Govaerts filed an 
appeal of the second renewal of the 
TDO claiming that several mitigating 
factors preciude the continued denial of 
his export privileges. For example, 
Govaerts claims that the U.S. Customs 
Service conspired with a company to 
tempt him.into violating the Regulations 
and that he entered into a plea bargain 
in the criminal proceeding because he 
knew that such a defense would be 
difficult to prove. As part of the plea 
bargain, Govaerts claims that he 
cooperated with U.S. Customs to get 
other co-conspirators arrested in return 
for a sentence for time served. Govaerts 
alleges that during his incarceration, 
Sanders, one of the co-conspirators, 
attempted to bribe Govaerts into 
refusing to testify against him. As 
evidence of such bribery, Govaerts 
furnished a copy of an indictment issued 
by the United States District Court for 
the District of Massachusetts which 
charged Sanders with attempted bribery 
and obstruction of justice.* Having 


* 50 U.S.C.A. app. 2401-2420 (Supp. 1989) (“the 
Act”). 
2 15 CFR 768-799 (1989) (“the Regulations”). 


served four months in a U.S. prison, 
Govaerts claims that upon his return to 
Holland, Sanders attempted to throw 
him out of a hotel window and 
threatened to kill him and his family and 
that only after paying Sanders all of the 
money that he had did Sanders let him 
off the hook. Govaerts challenges the 
Department's allegation that Sanders 
has $8,000,000 to dedicate to 

additional equipment but acknowledges 
that Sanders could obtain such sums of 
money from another Belgian under 
certain strict conditions. Finally, 
Govaerts has vowed never to make the 
same mistake again. 

On May 30, 1990, the Department 
furnished its reply to Govaerts’ appeal 
of the second renewal of the TDO. The 
Department argues that the TDO in this 
matter “was and is still required in the 
public interest to prevent an imminent 
violation of the Export Administration 
Act or Regulations.” In requesting the 
original TDO and its renewal, the 
Department furnished a full description 
of a scheme involving all of the above- 
named parties whereby they attempted 
to export high-technology equipment 
through the Netherlands to Bulgaria, 
absent the required export license. In 
support of Govaerts’ involvement, the 
Department furnished an affidavit of a 
US. Customs Service special agent. The 
affidavit states that Govaerts (1) 
ordered the equipment; (2) packed the 
equipment in such a way to disguise its 
control status; (3) declared general 
license status on the shipper’s export 
declaration form; (4) intended to 
reexport the items to Bulgaria by bribing 
Belgian Customs officials, if necessary; 
(5) was involved in the export of “wire 
bonders” from the Netherlands without 
the required export license, was fined, 
and viewed the fine as “peanuts”; and 
(6) was arrested by the U.S. Customs 
Service for his role in the actions which 
underlie this proceeding. 

In its reply, the Department reiterates 
its concerns that Govaerts, Sanders, and 
Van Alphen are at liberty in Western 
Europe and that, absent continued 
denial, would be free to purchase and 
participate in the export of additional 
equipment to Bulgaria. Further, the past 
activities of Govaerts indicate 
deliberate and covert violations of the 
Act and Regulations and a pattern of 
disregard for same. 

On June 4, 1990, the AL] recommended 
that the appeal be granted and that the 
TDO be vacated effective June 20, 1990, 
unless a charging letter is issued before 
that date. While acknowledging that 
many of Govaerts’ objections may be 
foreclosed by his criminal conviction, 
the AL] finds that “the information 


regarding Govaerts’ refusal of Sanders’ 
bribe is but one example that continuous 
debarment without for a fair 
hearing * constitutes agency a of 
the TDO process.” See AL] 
Recommended Decision at 2. Further, 


‘the ALJ notes that counsel has failed to 


provide substantial excuse or reason for 
the delay in bringing charges and that 
there is an apparent prejudice to 
appellants with respect to the sanctions 
that ultimately will be imposed as a 
result of the lengthy proceeding. Jd. at 4. 


Discussion 


The Act and Regulations require that 
a TDO should be imposed and renewed 
only if there is reason to believe that the 
order is required in the public interest to 
prevent an imminent violation of the 
Act, any regulation, order, or license 
issued under the Act. See EAA section 
13({d); EAR 15 CFR 788.19. In fact, the 
Regulations caution that “[TJhe only 
issue to be considered on the 
Department's request for renewal is 
whether the temporary denial order 
should be continued to prevent an 
imminent § violation as defined herein.” 
See 15 CFR 788.19 (d)(2) and (e)(5). 

In his recommended decision during 
the appeal of the first renewal of the 
subject TDO, the ALJ affirmed the 
renewal of the TDO for several reasons: 
(1) The evidence submitted reflected a 
reasonable possibility that appellants 
engaged in efforts to export controlled 
equipment unlawfully from the U.S. to 
Bulgaria; (2) the record reflected that 
appellants may have had the means to 
continue such efforts; (3) appellants 
failed to overcome the necessary 
showing that a finding of an imminent 
violation was unsupported; and (2) there 
was reason to believe that the TDO was 
required in the public interest to prevent 
an imminent violation of the Act and 
Regulations. See Recommended 
Decision, dated November 22, 1989, at 
3-4. 
Now, during the appeal of the second 
renewal of the same underlying TDO, 
the ALJ has reversed his 
recommendations from seven months 
ago without ever reaching the issue of 
whether there is a possibility of 


* The AL] apparently has overlooked the fact that 
the Regulations do provide for a hearing by the 
Assistant Secretary with respect to the renewal 
application if the respondent so desires. See 15 CFR 
788.19(d)(2). In this case, Govaerts did not request a 
hearing on the second renewal. 


* “Imminent” violation is described in terms of 
time or degree of likelihood. With respect to 
likelihood, the Deparment may show that the 
violations currently under investigation were 
significant, deliberate, covert and/or likely to occur 
again as opposed to technical or negligent 
violations. 
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imminent violation, the only issue to be 
considered in a request for renewal of a 
TDO. Rather, the ALJ used this case to 
launch an attack on agency counsel for 
allegedly abusing the TDO process by 
failing to provide substantial excuses or 
reasons for the delays in this case. 

After reviewing the Act and 
Regulations and the record in this case, I 
find that there is no support for the 
ALJ's substitution of his judgment for 
agency counsel's in determining the 
optimal time to issue a charging letter. 
Barring a situation where there is no 
imminent violation, the current Act and 
Regulations leave that discretion solely 
with the De nt. 

In view of the above, the ALJ's 
Recommended Decision and Order of 
June 4, 1990, is hereby vacated and the 
matter is remanded to the ALJ for 
further consideration. The ALJ shall 
have thirty (30) days within which to 
submit an Order to the Office of the 
Under Secretary addressing the issue as 
to whether the TDO should be continued 
to prevent an imminent violation, as 
described in the Act and Regulations. 

Dated: June 11, 1990. 

Dennis E. Kloske, 
Under Secretary for Export Administration. 
Appearance for t; Franciscus 


Responden 
Govaerts, Printlas Europa, Torenakker 8— 
Holland. 


5731 CC, Mierlo, 

Appearance for Agency: Pleasant Broadnax, 
Esq., Office of Chief Counsel for Export 
Administration, U.S. Department of 
Commerce, Room H-3837, 14th & 
Constitution Avenue, NW., Washington, 
DC 20230. 


Background 

This is an appeal from the second 
renewal of a Temporary Denial Order 
against Appellants, dated April 2, 1990. 
55 FR 14430 (1990). The first renewal 
was dated October 4, 1989. 54 FR 41660 
(1989). The original ex parte denial order 
was issued on April 6, 1989. 54 FR 14667 
(1989). That Order denied U.S. Export 
Privileges to these and a number of 
other parties. It was issued by the 
Assistant Secretary for Export 
Enforcement pursuant to authority 
delegated under the Export 
Administration Act of 1979, as amended 
(50 U.S.C.A. app. 2401-2420) and the 
implementing regulations 15 CFR parts 
768-799. 

A Petition to Vacate the renewal 
order was filed on behalf of Appellants 
by a letter dated May 8, 1990 which was 
delivered to this office on May 18, 1990. 

Appellant Govaerts raises many of the 
same objections previously asserted, 
which may be foreclosed by his criminal 
conviction. That conviction appears to 
be based on charges relating to the same 
export transactions that are involved 


here. He makes an urgent plea 
respecting the extent of the sanctions, 
which cannot be examined in this 
expedited process. The information 
respecting his refusal of a very large 
attempted bribe to prevent his testifying 
against another individual is but one 
example of indications that continuous 
debarment without opportunity to have 
a fair hearing constitutes Agency abuse 
of the temporary denial process. In 
approving the last extension I said in 
part: 

the record reflects a grievous 

violation, it is devoid of a 

substantial showing respecting why this 
extraordinary remedy needs to be extended. 
Government agents were and 
observed the violations they occurred 
through December 1988. The Appellant 
Govaerts entered a guilty plea to criminal 
charges in June 1989 and was sentenced on 
August 17, 1989. Others in the group were 
similarly identified and action initiated. On 
the face of the presentation there has been 
more than adequate opportunity to issue a 
charging letter. In these short turnaround 
appeals there is not time to address what 
may be valid concerns about the degree of 
culpability and appropriate sanction. The 
extensive compilation of materials presented 
here would appear to be more than sufficient 


charging letter proceeding. It is 
noted that both in the initial and the renewal 


why 
filed and when they will be. Order of 
November 22, 1989. 


In the request for Agency Counsel's 
comments on May 21, 1990 he was directed to 


so. The fact that another attorney left the 
General Counsel's office some months ago 
polite to inbigdMMiennan han the betas 
these allegations is reviewed. For not only 
does it appear that federal agents were 
and observed the violations in 1988, it 
is also represented that a criminal conviction 
cle Srye:- oo wed pepe 
Spawr rule such a 
criminal conviction may entitle the Agency to 
a summary adjudication. It should also be 
noted that the current extension has been in 
effect for almost two months, and still there 


action, the Agency then appears to develop a 


Summary denial of export privileges is 
an extraordinary and extreme course of 
action not permitted in most 
administrative adjudications. See 
Goldberg v. Kelly, 3897 U.S. 254 (1970); 
Nichiro Gvoavo Kaisa, Ltd., et al v. 
Baldrige USDC, Civ. 84-0012 (D.D.C. 
Nov. 7, 1984). The extraordinary 
authority which Congress has granted in 
the Export Administration Act should 
not be abused. To continuously extend 
such sanctions without a convincing 
showing of necessity is unjustified. 
There are lesser remedies, including 
than complete denial, available. The 
representations of Agency Counsel are 
strong but they do not constitute proof. 
The Agency is obliged to sustain its 
burden of proof with respect to both the 
violations and the appropriate 
sanctions. The extremely short statutory 
period allowed for consideration of 
these appeals forecloses complete 
submissions, particularly from foreign 
sources. They are no substitute for a full 
adjudication nor are they meant to be. 

This continued extension of the 
Temporary Denial Order, absent the 
issuance of a charging letter constitutes 
an abuse of that remedy. 

It is recommended that the appeal be 
granted and the Temporary Denial 
Order vacated effective June 20, 1990 
unless a letter is issued before 
that date. In that event the Temporary 
Denial Order will remain in effect and 
this appeal will be denied. 


Dated: June 4, 1990. 
Hugh J. Dolan, 
Administrative Law Judge. 


[FR Doc. 90-13976 Filed 6-15-90; 8:45 am] 
BILLING CODE 3510-OT-™ 


international Trade Administration 


ne 

Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
instruments 


This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR Part 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in room 2841, U.S. 


® | am not unaware of the apparent fruitlessness 
of this recommendation. The Under Secretary no 

longer relies upon his own staff for advice on these 
matters but looks to the General Counsel's office for 
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Docket Number: 89-230. Applicant: 
Washington University School of 
Medicine, St. Louis, MO 63110. Intended 
Use: See notice at 54 FR 41322, October 
6, 1989. 

Instrument: Gas ftsotope Ratio Mass 
‘Spectrometer, Model SIRA Series II. 
Manufacturer: VG Instruments, United 
Kingdom. Reasons: The foreign 
instrument provides (1) An external 
precision of 0.04°/00 for C02, (2) an auto 
(cold finger} micro-inlet for sample 
volumes as low as 3 bar pl and (3) 
computer-controlled analysis of 20 mi 
evacuated tubes. Advice Submitted by: 
National Institutes of Health, March 19, 
1990. 

Docket Number: 89-216. Applicant: 

of Agriculture, Urbana, 


Duke University, Durham, NC 27706. 
Instrument: Chlorophyll Fluorometer 
System, Model PAM 101. Manufacturer: 
Heinz Walz, East Germany. Intended 
Use: See notices at 54 FR 40158-40159, 


fluorescence 

that are independent of ambient light 
intensity. Advice Submitted by: National 
Institutes of Health, April 19, 1990. 

Docket Number: 89-219. Applicant: 
University of Maine, Orono, ME 04469. 
Instrument: Calorespirometer. 
Manufacturer: Niroblitz GmbH, Austria. 


Intended Use: See notices at 54 FR 
40158, September 29, 1989. Reasons: The 
foreign instrument can sim’ 
measure heat dissipation to 0.15 pW and 
oxygen flux to 10 nanomole. Advice 
Submitted by: National Institutes of 
Health, April 19, 1990. 

Docket Number: 83-220. Applicant: 

Medical Center, 


Marco Engineering, Switzerland. 
Intended Use: See notices at 54 FR 
40159, September 29, 1989. Reasons: The 
foreign instrument is specially designed 
to insert oxygen-sensitive 
microelectrodes into the eyes of 


National Institutes of Health, April 19, 
1990. 


Docket Number: 89-226. Applicant: 
Texas A&M Research Foundation, 
College Station, TX 77843. instrument: 
Whole Seedling Porometer, Model CS— 
102. Man - Micromet Systems, 
Canada. Intended Use: See notices at 54 
FR 41322, October 6, 1989. Reasons: The 
foreign instrument provides in situ, non- 
destructive measurement of stomatal 
conductance and whole-seedling 
transpiration of water with a 60-s 
measurement time. Advice Submitted 
by: National Institutes of Health, April 
19, 1990. 


Docket Number: 83-239. Applicant: 
National Institute of Standards and 
Technology, Gaithersburg, MD 20899. 
Instrument: Cryogenic Radiometer. 
Manufacturer: NPL, United Kingdom. 
Intended Use: See notices at 54 FR 
47253, November 13, 1989. Reasons: The 
foreign instrument provides: (1) 
Capability for laser radiation, (2) 
superior accuracy and (3) an uncertainty 
of 0.4 parts in 10*. Advice Submitted by: 
National Institutes of Health, April 19, 
1990. 


The National Institutes of Health 
advises that {1} The capabilities of each 
of the foreign instruments described 
above are pertinent to each applicant's 
intended purpose and (2) it knows of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument. 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instuments. 

Frank W. Creel, 

Director, Statutory import Programs Staff. 
[FR Doc. 90-14015 Filed 6-15-90; 8:45 am] 
BILLING CODE 3610-08-t4 


University of Texas, et al.; 
Consolidated Decision on Applications 
for Duty-Free Entry of Electron 
Microscopes 


This is a decision consolidated 
pursuant to section 6{c} of the 
Educational, Scientific, and Cultural 
Materials importation Act of 1966 {Pub. 
L. 89-651, 80 Stat. 897; 15 CFR Part 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in reom 2841, U.S. 

of Commerce, 14th and 
Constitution Avenue NW., Washington, 
DC. 

Docket Number: 90-027. Applicant: 
University of Texas, Southwestern 
Medical Center, Dallas, TX 75235-9072. 
Instrument: Electron Microscope, Model 
JEM-1200/SEG. Manufacturer: JEOL, 
Japan. Intended Use: See notice at 55 FR 
9346, March 13, 1990. Order Date: 


Zeiss, West Germany. Intended Use: See 
notice at 55 FR 9347, March 13, 1990. 
Order Date: November 29, 1989. 


Docket Number: 90-035. Applicant: 
University of California, Davis, Bodega 
Bay, CA 94923. Instrument: Electron 
Microscope, Model EM-902/PC/ST/G45. 
Manvfacturer: Carl Zeiss, West 
Germany. Intended Use: See notice at 55 
FR 9347, March 13, 1990. Order Date: 
January 25, 1989. 


Docket Number: 90-038. Applicant: 
Regents of the University of California, 
San Diego, La Jolla, CA 92093. 
Instrument: Electron Microscope, Model 
JEM-1200EX/SEG/DP/DP. 
Manofacturer: JEOL Ltd., Japan. 
Intended Use: See notice at 55 FR 10481, 
March 21, 1990. Order Date: November 
26, 1989. 


Docket Number: 90-039. Applicant: 
California State University, Long Beach, 
CA 90840. Instrument: Electron 
Microscope, Medel JEM-1200EXII. 
Manufacturer: JEOL Lid., japan. 
Intended Use: See notice at 55 FR 10481, 
March 21, 1990. Order Date: September 
18, 1989. 


Docket Number: 90-044. Applicant: 
Baylor College of Medicine, Houston, 
TX 77030. Instrument: Electron 
Microscope, Model CEM 902. 
Manufacturer: Carl Zeiss, West 
Germany. Intended Use; See notice at 55 
FR 14338, April 17, 1990. Order Date: 
September 30, 1989. 


Docket Number: 90-049. Applicant: 
Union College, Schenectady, NY 12308. 
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Instrument: Electron Microscope, ae 
JEM-100CXIL. Manufacturer: JEOL 

een baaadiee ten tnieser rs 
14335, April 17, 1990. Order Date: 
November 1, 1989. 


Docket Number: 89-213. Applicant: 
bama, Tuscaloosa, AL 


Japan. Intended Use: See notice at 55 FR 
38543, September 19, 1989. Order Date: 
March 29, 1989, 

Comments; None received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 


States at the time the instruments were 
ordered. 
Reasons: Each foreign instrument is a 
lectro 


ing 
manufactured in the United States either 
at the time of order of each instrument 
or at the time of receipt of a 
by the U.S. Customs Service. 
Frank W.Creel, 
Director, Statutory Import Programs Staff. 
[FR Doc. 90-14016 Filed 6-15-00; 8:45 am] 
BILLING CODE 3510-DS-t8 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

Except as noted below, the Mid- 
Atlantic Council, its Squid, Mackerel, 
and Butterfish Committee, and its 
Habitat Committee will hold public 
meetings on June 26-28, 1990, at the 
Holiday Inn, 45 Industrial Boulevard, 
Essington, PA; telephone: 215-521-2400. 

The Squid, Mackerel, and Butterfish 
Committee will meet on June 26 to 
discuss recommendations for 1991 
allocations. The meeting will begin at 
8:30 a.m. and will adjourn at 11:30 a.m. 

The Habitat Committee will meet on 
June 27 at 2:45 p.m., to discuss the 
section 404 permit reviews. Other 
agenda items may include preparation 
for a fact-finding meeting, an update on 
the beach nourishment project, and 
follow-through on concern for surf clams 
in the area of sand 

On June 27 the Mid-Atlantic Council 
will begin its regular public meeting 
from 8:30 a.m. to 2:30 p.m. 


On 28 the Council will reconvene 


a 
Squid, and butterfish for 1991, and 
discuss other fishery management and 


administrative matters. The Council also 


may hold a closed session (not open to 

the public) to discuss and/or 
national security matters. 

“fe more information contact John C. 


Bryson, Executive Director, Mid-Atlantic 


Fishery t Council, room 
2115, Federal 300 South New 
Street, Dover, DE 19901; telephone: (302) 
674-2331. 

Dated: June 12, 1990. 
Richard H. Schaefer, 


Director, Office of Fisheries Conservation and 
Fisheries 


Management, National Marine 

Service. 

[FR Doc. 90-13980 Filed 6-15-90; 8:45 am] 
BILLING CODE 3510-22-84 


North Pacific Fishery Management 
Council; Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The North Pacific Fishery 
Management Council, its Scientific and 
Statistical Committee (SSC), Advisory 
Panel (AP), and other 


groups 
will meet on June 25-30, 1990, at the 
Hilton Hotel in Anchorage, AK. The 
meetings are open to the public, with the 
exception of the Council's executive 
session scheduled for June 26 to discuss 
personnel matters, ongoing litigation 
and international affairs. 


The Council will begin its meeting on 
June 25 at 9 a.m. The following are the 
Council's items: 

1. Reports by the Alaska Department 
of Fish and Game, the National Marine 
Fisheries Service (NMFS), and the U.S. 
Coast Guard. The Council also will hear 
reports on current legislation, marine 
mammals, and international fisheries, 
possibly including foreign permit 
applications. 

2. Review of the 1990 domestic 
observer program and consideration of 
changes for 1991. 

3. Consideration of the schedule for 
and ongoing analysis of inshore/ 
offshore allocations. 

4. Review of overfishing definitions 
for the Salmon and Crab Fishery 
Management Plans (FMPs). 

5. Consideration of the final approval 


_of a limited access system for the 


sablefish fisheries off Alaska, and new 
schedules for limited access for the 
halibut, groundfish, and crab fisheries. 
Consideration of the design of 
alternative access systems for halibut. 


6. Consideration of an earn te Gal of 
a to in 
ction rom te tlhe 


> Comtdasahinal of 
ames 


mon 
13. Review of a proposal to allocate 
resources to residents of the 


Other 


on June 25 at 10:30 am., 
Other 


meetings 
-also at the Hilton Hotel. 


workgroup and committee meetings also 
ney ee eee ae 

meeting week. 

For more information contact Steve 


(907) 271-2809. 

Dated: June 12, 1990. 
Richard H. Schaefer, 
Director, Office of Fisheries Conservation and 
Management, National Marine Fisheries 
Service. 
[FR Doc. 90-13981 Filed 06-15-90; 8:45 am] 
BILLING CODE 3510-22-08 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


June 11, 1990. 
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 





Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Notices 


been requested, call (202) 377-3740. 


SUPPLEMENTARY INFORMATION: 
Authority. Executive Order 11651 of 


United States (see Federal Register 
notice 54 FR 50797, published on 
December 11, 1989). Also see 54 FR 
49333, published on November 30, 1989; 
and 55 FR 12402, published on April 3, 
1990. 
Dated: June 12, 1990. 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Comunittee for the Implementation of Textile 
Agreements 
June 1, 1990. 


Commissioner of Customs, 
as Bae Washington, DC 


which 
of the date of 
States prior to 
27, 1990 shall not be subject to this 


directive. 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
toinclude for consumption into 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553{a}{1}. 

Sincerely, 
Auggie D. Tantille, 
of Textile Agreements 
[FR Doc. 90-13975 Filed 6-15-90; 8:45 am] 
BILLING CODE 3510-DR-™ 


Request for Public Comments on 
Bilateral Textile Consultations With the 
Government of the Philippines 


Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs establishing a 
limit. 

EFFECTIVE DATE: June 19, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Kim-Bang Nguyen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of this limit, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-5810. For information on 
em and quota re-openings, call 
(202) 377-3715. For information on 
categories on which consultations have 
been requested, call (202) 377-3740. 
SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended {7 
US.C. 1854). 

On May 31, 1990, under the terms of 
the Bilateral Cotton, Wool and Man- 
Made Fiber Textiles and Textile 
Products and Siik Blend and Other Non- 
cotton Vegetable Fiber Apparel 
Agreement of March 4, 1987, as 
amended, between the Governments of 

* Category 668-P: only HTS numbers 6305.31.0010, 
6305.31.0020 and 6305.38.0000. 


2 The limit has not been adjusted to account for 
any imports entered after February 26, 1990. 


respect to silk blend and other non- 
cotton vegetable fiber trousers, breeches 
and shorts in Category 847. 

The purpose of this notice is to advise 
that pending agreement on a mutually 
satisfactory solution 
Category 847, the Gevernment of the 
United States has decided to control 
imports during the ninety-day 
consultation period which began on May 
31, 1990 and extends through August 28, 
19998. 

If no solution is agreed upon in 
consultations between the two 
governments, CITA, pursuant to the 
agreement, may later establish a specific 
limit for the entry and withdrawal from 
warehouse for consumption of textile 
products in Category 847, produced or 
manufactured in the Philippines and 
exported during the prorated period 

on August 29, 1990 and 
extending through December 31, 1990, of 
not less than 191,713 dozen. 

A summary market statement 
concerning Category 847 follows this 
notice. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Category 647, or to 
comment on domestic production or 
availability of products included in this 
category, is invited to submit 10.copies 
of such comments or information to 
Auggie D. Tantillo, Chairman, 
Committee for the Implementation of 
Textile Agreements, U.S. Department of 
Commerce, Washington, DC 20230, 
ATTN: Public Comments. 

Because the exact timing of the 
consultants is not yet certain, comments 
should be submitted promptly. 
Comments or information submitted in 
response to this notice will be available 
for public inspection in the Office of 
Textiles and Apparel, Room H3100, U.S. 
Department of Commerce, 14th and 
Constitution Avenue NW., Washington, 
DC. 

Further comments may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile 
considers appropriate for further 
consideration. : 

The solicitation of comments 
regarding any aspect of the agreement 
or the thereof is not a 
waiver in any of the exemption 
contained in 5 U.S.C. §53{a}(1) relating 
to matters which constitute “‘a foreign 
affairs function of the United States.” 

The United States remains committed 
to finding a solution concerning 
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Category 847. Should such a solution be 
reached in consultations with the 
Government of the Philippines, further 
notice will be published in the Federal 


description of the textile and 
apparel categories in terms of HTS 


CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal notice 54 FR 50797, 
published on December 11, 1989). 
Dated: June 12, 1990. 
Ronald L Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
MARKET STATEMENT 
Men’s and Boys’ and Women’s and Girls’ 
Silk-Blend and Non-Cotton Vegetable Fiber 
Trousers, 
Slacks and Shorts—Category 847 
Philippines, May 1990. 
Import Situation and Conclusion 
U.S. imports of ble fiber other than 


imported during the same period of 1989. In 
the first three months of 1990 imports of 

Category 847 from the Philippines reached 
ee a 


double the 150,230 dozen imported during 
1988. 

The imports of trousers, slacks and shorts 
in Category 847 are of silk-blend and non- 
cotton vegetable fiber and compete directly 
with domestically produced cotton and man- 
made fiber trousers, slacks and shorts 
(Category 347/348/647/648). The U.S. market 
for cotton and man-made fiber trousers, 
slacks and shorts (Category 347/348/647/648) 
is being disrupted by imports. The sharp and 
substantial increase in Category 647 imports 
from the Philippines is causing a real risk of 
disruption in the U.S. market for cotton and 
man-made fiber trousers, slacks and shorts. 


U.S. Production, Import Penetration and 
Market Share 


U.S. production of cotton and man-made 
fiber trousers, slacks and shorts (Category 
347/348/647/648) has been on the decline 
since 1987, falling from 89,297,000 dozen in 
1987 to an average level of 80,581,000 dozen 
during 1988—1989, a 10 percent drop. The 
ratio of imports to domestic production in 
Category 347/348/647/648 increased 76 
percent in 1989, up 19 percentage points from 
1987. The domestic manufacturers’ share of 
the U.S. cotton and man-made fiber trousers, 
slacks and shorts market fell to 57 percent in 
1989, down seven percentage points from 64 

t in 1987. 

U.S. imports of silk-blend and non-cotton 
vegetable fiber trousers, slacks and shorts 
(Category 847) increased 64 percent from 
1,861,278 dozen in 1988 to 3,054,647 dozen in 


1989. When imports of the 


Duty-Paid Value and U.S. Producers’ Price 
Approximately 90 percent of Category 847 
imports from the Philippines entered the U.S. 
in the first three months of 1989 under 
HTSUSA number: 6203.49.3060—men's and 
boys’ silk-blend or non-cotton vegetable fiber 
woven short and 6204.69.9040—women’s and 


below U.S. producers’ prices 

competing cotton and man-made fiber 
garments. 

COMMITTEE FOR THE IMPLEMENTATION 
OF TEXTILE AGREEMENTS 

June 12, 1990. 

Commissioner of Customs, 

Department of the Treasury, 

Washington, D.C. 20229. 

Dear Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as further extended on July 31, 1986; 
pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textiles and Textile 
Products and Silk Blend and Other Non- 
cotton Vegetable Fiber conse aoe of 
March 4, 1987, as amended, between 
Governments of the United States and @ the 
Philippines; and in accordance with the 
provisions of Executive Order 11651 of March 
3, 1972, as amended, you are directed to 
prohibit, effective on June 19, 1990, entry into 
the United States for consumption and 
withdrawal from warehouse for consumption 
of silk blend and other non-cotton vegetable 
fiber textile products in Category 847, 
produced or manufactured in the Philippines 
and exported during the ninety-day period 
which began on May 31, 1990 and extends 
through August 28, 1990, in excess of 163,276 
dozen.* 

Textile products in Category 847 which 
have been exported to the United States on 
and after January 1, 1990 shall remain subject 
to the Group Il limit established for the 
period January 1, 1990 through December 31, 
1990. 

Textile products in Category 847 which 
have been exported to the United States prior 
to May 31, 1990 shall not be subject to the 
ninety-day limit established in this dizcctive. 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
US.C. 553(a}(1). 


‘ The limit has not been adjusted to account for 
any imports exported after May 30, 1990. 


Sincerely, 
Ronald L Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 90-14014 Filed 6-15-90; 8:45 am] 
BILLING CODE 3510-DR-m 


Implementation of Textile Agreements 
(CITA). 

action: Announcing the rescission of a 
request to consult. 


FOR FURTHER INFORMATION CONTACT: 
Ross Arnold, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. 
SUPPLEMENTARY INFORMATION: 
Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The United States Government has 
decided to cancel the request to consult 
on imports of polyester yarn in Category 
604—P. Should it become necessary to 
discuss this category with the 
Government of Thailand at a later date, 
further notice will be published in the 
Federal Register. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 54 FR 50797, 
published on December 11, 1989). Also 
see 55 FR 5645, published on February 
16, 1990. 

Dated: June 12, 1990. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 90-13974 Filed 6-15-90; 8:45 am] 
BILLING CODE 3510-DR-M 


DEPARTMENT OF DEFENSE 


Public Information Collection 
Requirement Submitted to OMB for 
Review 


ACTION: Notice. 


The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 





Paperwork Reduction Act (44 U.S.C. 

chapter 35). 

Title, Applicable Form, and Applicable 
OMB Control Number: The 1990 DoD 


Survey of Overseas Civilian Personnel 


and Dependents, no form, no OMB 
control number. 
Type of Request: New; Expedited 
_ approval by July 2, 1990. 
Average Burden Hours/Minutes Per 
Response: 0.0833. 
Frequency of Response: One. 
Number of Respondents: 50,000. 
Annual Burden Hours: 4,165. 
Annual Responses: 50,000. 
Needs and Uses: The purpose of this 
survey is to count and to determine 


stateside maine of DoD civilian 


a 
will be combined with similar 
information on military personnel and 
dependents and reported to the 
Bureau of the Census oe 
apportionment purpose: 

Affected Public: Federal cei 

Frequency: One-time only. 

Respondent's Obligation: Voluntary. 

OMB Desk Officer: Dr. J. Timothy 
Sprehe. Written comments and 
recommendations on the proposed 
information collection should be sent 
to Dr. J. Timothy Sprehe at Office of 
Management and Budget, Desk 
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Officer, Room 3235, New Executive 
Office Building, Washington, DC 
20503. 


DOD Clearance Officer: Ms. Pearl 
Rascoe-Harrison. Written request for 
copies of the information collection 
proposal should be sent to Ms. 
Rascoe-Harrison WHS/DIOR, 1215 
Jefferson Davis Highway, Suite 1204, 
Arlington, Virginia 22202-4302. 
Dated: June 13, 1990. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 

Officer. 

BILLING CODE 3810-01-M 
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OMB NO. 
EXPIRES 10/31/90 


1999 SURVEY OF DOD OVERSEAS 
LIAN PERSONNEL AND DEPENDENTS 


pstimate or any other aspect of this collection of information, 
is burden, to Department of Defense, Washington Headquarters 


AUTHORITY: 10 USC 136 
PRINCIPAL PURPOSES): To determi 


information on overseas DoD civilian pe: 
DISCLOSURE: ; Voluntary. Failure to reSpe 


*#** MARKING Instructions 


0 See 


Use a No. 2 Pencil only. 
Fill in the appropriate circles completely. 
| Please complete and return the survey within 2 weeks. © | 


If you have any questions 
about this surveyCALL: Defense Manpower Data Center 
Survey Desk at: (202) 696-5863 or -5833 
(Autovon 226-5863 or -5833) 


For best response, please call between 0830 and 1700 hours Eastern Standard Time. 


(DUE TO PATTERNS COVERING PRINT, THIS PAGE 
DID NOT REPRODUCE WELL. THIS REPRODUCTION 
1S MADE FROM THE BEST COPY AVAILABLE. 
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1990 Survey of 
RoD Overseas Civilian Personnel and Dependents 


ARE YOU ONE OF THE PEOPLE WE NEED INFORMATION FROM? 


households for this survey we have attempted to accurately 
identifyjon civilian personnel households who are currently stationed 


overseas/jan 


Are you a citizen 


o Yes 
o No 


Were you employe< 


© No (Go to question 1) 
© Not applicable, I am not married (Go to qugstIo 
o Yes (STOP, READ instructions below for DU 


FOR DUAL-DOD CIVILIAN HOUSEHOLDS ONLY: 
If both you and your spouse are employed by t 
received a questionnaire addressed to each of y 


LONGEST LENGTH OF SERVICE with the Department sho 
this questionnaire. Please fill in the circle below: 


° 
length of service. 
We are a dual-DoD civilian household and have already re 
required questionnaire. However, the person filling it ot 
have the longest length of service. 


Please finish completing only one questionnaire. 


DUE TO PATTERNS COVERING PRINT, THIS PAGE 
DID NOT REPRODUCE WELL. THIS REPRODUCTION | 
1S MADE FROM THE BEST COPY AVAILABLE. | 
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1990 Survey of 
DoD Overseas Civilian Personnel and Dependents 


J anyone related to you by blood, marriage, or adoption who 
ou for more than half of their support- Do not include 


What was the appz 
going overseas? 


ae 


°o 
° 
° 
9° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 
° 


e00o0o0c0cCecoC0cocoeoe0oceceCo0ceee0o0o0o0oeoCcooK0o0 


eoo0o0o0co0cocoe0o0ce0cco0c0c0ce0c0oe0c0oCcoc0o0o0o0o0 0 


Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 


District of Columbia 


Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 


[FR Doc. 90-14041 Filed 6-15-90; 8:45 am] 
BILLING CODE 3819-01-C 


0 or more 


RESIDENCE FOR LAST SIX MONTHS 
b. STATE INCOME TAXES WITHHELD 
c. RESIDENCE PRIOR TO BECOMING 
A CIVILIAN DOD EMPLOYEE 


Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 

or 


Virginia 
Washington 
West Virginia 
Wisconsin 
Outside the 
States 


eoo0o0o0o0oocoococo0cco0o0cce0cc0o0o0co00000 
eoo0o0o0o0o0co0ooco0coocco0cocoece0c0c0c0c0co0o0o0000 


eg0oooOoOoOCeoOooooo Oo = 06e-t 


DUE TO PATTERNS COVERING PRINT, THIS PAGE 


DID NOT REPRODUCE WELL. 


THIS REPRODUCTION 


IS MADE FROM THE BEST COPY AVAILABLE. 





Office of the Secretary 


concerns matters listed in 5 U.S.C. 


rapes per pe name ee we 

this meeting will be closed to the public. 
Dated: June 13, 1990, 

Linda M. Bynum, 

Alternate OSD Federal R 2 Liaison 

Officer, Department of 

[FR Doc. 90-14040 Filed 6-15-00; 8:45 am] 


Development, 
Test & Evaluation Strategy Integration 


Defense for Acquisition on scientific and 
matters as they affect the 
needs of the Department of 

Defense. At this meeting the Task Force 

will receive classified briefings on DoD 

and technol 


that this DSB Task Force meeting, 

concerns matters listed in 5 U.S.C. 

S52b{c)(1) aes and that accordingly 

this meeting will be closed to the public. 

Dated: June 11, 1990. 

Linda M. Bynum, 

Alternate OSD Federal Register Liaison 

Officer, Department of Defense. 

FR Doc. 90-13993 Filed 6-15-00; 8:45 am] 

BILLING CODE 3810-01-m 


Department of the Army 


training at Fort Bliss would be 
transferred to Fort Jackson. The 
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Leonerd Wood and Jackson would 
experience basically positive 
socioeconomic 


while the 
positive impacts at Forts Knox and Lee 
would not be as great. 


Forts Dix, 


were held at 
and Knox. Public 


DRAFT STATEMENT: A Draft EIS was 
issued on February 2, 1990, and a public 
hearing was held near Fort Dix on 
March 12, 1990. Additionally, copies of 
the draft were mailed to interested 
parties in the regional areas within and 
surrounding each affected installation. 
Comments were received and 
incorporated in the Final EIS. 

For a copy of the EIS, contact Mr. 
Richard Muller, U.S. Army Corps of 
Engineers, Norfolk District, 803 Front 
Street, Norfolk, VA 23510-1096, phone: 
804-441-7767. 

Lewis D. Walker, 

Deputy Assistant Secretary of the Army, 
(Environment, Safety and Occupational 
Health) OASA{I, L&E). 

[FR Doc. 90-13970 Filed 6-15-00; 8:45 am] 
BILLING CODE 3710-08-68 


DEPARTMENT OF DEFENSE 
NATIONAL AERONAUTICS AND 
TION 


AGENCiEs: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

ACTION: Notice. 


Paperwork 
U.S.C. chapter 35), the Federal 
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Acquistion Regulation (FAR) Secretariat 
has submitted to the Office of 
Management and Budget (OMB) a 
request to review and approve an 
extension of an information collection 
concerning Novation/Change of Name 
Requirements. 

ADDRESSES: Send comments to Ms. 
Eyvette Flynn, FAR Desk Officer, OMB 
Room 3235, NEOB, Washington, DC 
20503. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Linda Klein, Office of Federal 
Acquisition Policy, (202) 501-3775 or Mr. 
Owen Green, Defense Acquisition 
Regulatory Council, (703) 697-7268. 


When a firm performing under 
Government contracts wishes the 
Government to recognize (1) a successor 
in interest to these contracts; or (2) a 
name change, the contractor must 
submit certain documentation to the 
Government. 


b. Annual reporting burden 


The annual reporting burden is 
estimated as follows: Respondents, 
1,000; responses per respondent, 1; total 
annual responses, 1,000; hours per 
response, .5; and total response burden 
hours, 500. 

Obtaining Copies of Proposals 
Requester may obtain copies from 
General Services Administration, FAR 

Secretariat (VRS), room 4041, 
Washington, DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0076, Novation/Change of Name 
Requirements. 

Dated: June 8, 1990. 
Margaret A. Willis, 
FAR Secretariat. 
[FR Doc. 90-14022 Filed 6-15-90; 8:45 am] 
BILLING CODE 6820-34-M 


DEPARTMENT OF ENERGY 
intent To Prepare Env 


AGENCY: U.S. Department of Energy. 


ACTION: Notice is hereby given that the 
Department of Energy (DOE) intends to 
prepare an environmental impact 
statement (EIS) on the siting, 
construction, operation, and 
decommissioning of a uranium-atomic 
vapor laser isotope separation (U- 
AVLIS) production plant. 


summary: In December 1989, the 
Secretary of Energy approved a U- 
AVLIS demonstration and deployment 
plan that identified steps to demonstrate 
the U-AVLIS technology at plant scale 
by September 1992 and actions required 
to complete site evaluations and 
recommend a preferred site for a U- 
AVLIS production plant. A 
determination whether to proceed with 
deployment of the U-AVLIS technology 
will be made early in Fiscal Year 1993. 
As part of the National Environmental 
Policy Act (NEPA) planning process, 
DOE announces its intent to prepare an 
EIS in accordance with section 102(2)(C) 
of the NEPA on the siting, construction, 
operation, and decommissioning of the 
U-AVLIS plant. The U-AVLIS 
technology requires several major 
systems: chemical processing of uranium 
oxide compounds to produce metal feed 
material which might be purchased from 
outside sources, lasers that generate 
colored light used to photoionize heated 
uranium vapor, separators for 
enrichment in the uranium-235 isotope, 
and chemical processing to convert the 
metal product to uranium oxide for 
further processing by fuel fabricators 
into fuel for nuclear power reactors. In 
addition to the above major systems, a 
U-AVLIS plant requires refurbishing 
facilities for the separators and lasers, 
plus conventional utilities and support 
equipment. The proposed site for the U- 
AVLIS plant has not been determined. 
DOE is in the process of screening DOE- 
owned sites to identify those sites which 
will be evaluated as reasonable 
alternatives in the EIS. 

The purpose of this advance NOI is to 
encourage early public involvement in 
the NEPA process and to solicit public 
comments on site evaluation criteria, 
candidate sites, and the proposed scope 
and content of the EIS. Because 
alternative sites for the proposed U- 
AVLIS plant to be included in the EIS 
will not be identified until December 
1990, comments on the scope and 
content of the EIS should focus on 
generic issues related to the project and 
EIS preparation. DOE plans to publish a 
second NOI in January 1991 to solicit 
further comments on the scope and 
content of the EIS, particularly site- 
specific issues related to alternative 
sites. No scoping meetings are 
scheduled now. However, when the 
second NOI is published, it will 
announce the times and places for 
formal scoping meetings to be held in 
the vicinity of alternative sites. 

DATES: Comments on the siting process 
and the scope and content of the EIS for 
the U-AVLIS plant are requested by July 
18, 1990. 


ADDRESSES: Written comments or 
suggestions on the siting process and the 
scope and content of the EIS should be 
sent to: Dr. Norton Haberman, NE-35, 
Office of Nuclear Energy, U.S. 


General information on the U-AVLIS 
project may be obtained from Dr. Norton 
Haberman at the above address. 
General information on the 

followed by DOE in complying with the 
requirements of NEPA may be obtained 
from: Ms. Carol Borgstrom, Director, 
Office of NEPA Project Assistance 
Forrestal Building, U.S. Department of 
Energy, Washington, DC 20585, Phone 
(202) 586-4600. 


Background 


Uranium enrichment is crucial to 
national, economic, and energy security 
and is an essential element of the 
nuclear fuel cycle services the United 
States supplies to domestic and foreign 
utilities. Early in the 1980s, DOE began 
to look for a more efficient and cost 
competitive enrichment technology. 
Evaluation of the U-AVLIS process and 
other technological alternatives for 
future uranium enrichment was 
documented in two classified 
programmatic Environmental 
Assessments (DOE/EA-0174 and DOE/ 
EA-0256) in 1982 and 1985, respectively. 
The decision to proceed with U-AVLIS 
research and development is 
documented in publicly available 
Findings of No Significant Impact 
(FONSIs) for these EAs. The Department 
is currently preparing EAs for prototype 
demonstrations of several components 
of the U-AVLIS process at the Lawrence 
Livermore National Laboratory, 
Livermore, California, and at the Oak 
Ridge Gaseous Diffusion Plant Site, Oak 
Ridge, Tennessee. 


Conceptual Design 


Historically, the DOE has utilized a 
diffusion process to enrich uranium 
hexafluoride gas in the U-235 isotope. In 
contrast, the U-AVLIS process uses 
metal feed that is vaporized, enriched, 
and subsequently condensed into solid 
metal product. Powerful laser light 
ionizes the uranium vapor and an 
electromagnetic device permits 
separation of product from the 
isotopically depleted tails. The metal 
product would then undergo chemical 
processing to convert it to uranium 
oxide for further processing into fuel for 
nuclear power reactors. It is believed 
that important environmental and 





eile edna haiti 
by the U-AVLIS process. 

‘The U-AVLIS production plant would 
be a new uranium enrichment facility 
based on the U-AVLIS technology. The 
plant would have an ultimate capacity 
of approximately 9 million separative 
work units (SWU) per year and is 
expected to cost about $1 billion to 
construct. Plant construction can be 


facilities. The first facility, which may 
not be necessary if adequate a 
feed material can be purchased from 

private industry, would prepare feed for 
the U-AVLIS process by converting 
uranium bearing compounds to uranium 
metal in the appropriate physical form 
for feeding into the separator. The 
second facility would convert the 
enriched uranium metal product from 
the U-AVLIS into a chemical 
form that could be shipped.to fuel 
fabricators who manufacture fuel rods 
for nuclear power reactors. 

A U-AVLIS production plant would 
be housed in approximately 800,000 
square feet of new buildings. The basic 
utility systems would provide 
approximately 120 megawatts of 
electrical power and 62,000 gallons per 
minute of cooling water to the operating 
hardware. Existing facilities at the 
alternative sites would be used to the 
maximum extent possible. 

Site Selection Process 

The DOE intends to use a two part 
screening process to identify the 
reasonable siting alternatives which will 
be evaluated in detail in the EIS. 
Further, it is the DOE intent to consider 
only existing DOE-owned nuclear sites 
because they provide unique experience 
in handling large quantities of uranium 
materials and radioactive wastes, 
provide potential to significantly reduce 
the site infrastructure needs of a U- 
AVLIS production facility by using 
existing waste handling facilities, shops 
and support buildings, and supporting 
utilities, eliminate the need for Federal 
land acquisition costs, and provide the 

institutional controls 
including secure locations. 

During the initial screening process, 
all major DOE nuclear sites will be 
screened to determine if they qualify for 
further consideration. Among the factors 
to be used in the initial screening are: (1) 
Sufficient natural resources (land and 
water); (2) experience in handling 
urnaium materials and radioactive, 
hazardous and mixed waste; (3) 


existence and ate ofa 
transportation network; and (4) potential 
for risk. 

Sites that qualify will be evaluated in 
more detail to identify which sites offer 
the best potential for successful 
deployment of the U-AVLIS technology. 
These sites will consitiute the 
reasonable siting alternatives to be 
evaluated in detail in the EIS. Among 
the factors which will be considered in 
the detailed screening are: potential 
health and safety consequences to the 
public and plant workers; potential for 
direct and indirect environmental effects 
to land, water, and air resources; 
construction, capital and operating 
costs; the ease of construction of a U- 
AVLIS production plant because of 
existing facilities or experience; and 
community infrastructure (educational 
institutions, high technology support 
industries) that is valuable to the 
deployment of U-AVLIS technology. 


NEPA Process 


DOE has determined that the 
construction, operation, and 
decommissioning of a U-AVLIS 
production plant is a major Federal 
action that requires an EIS. In preparing 
the EIS, DOE intends to follow the 
NEPA process as outlined in the Council 
on Environmental Quality’s 
“Regulations for Implementing the 
Procedural Provisions of the National 
Environmental Policy Act” (40 CFR 
parts 1500-1508} and the DOE's 
guidelines for “Compliance with the 
National Environmental Policy Act” (52 
FR 47662), as amended. 

After the close of the public comment 
period on this Advance NOI, DOE will 
prepae a preliminary EIS 
implementation plan which would be 
used as guidance for the preparation of 
the EIS. In addition, DOE may begin 
generic work on the EIS. This work 
would include activities that are not 
site-specific such as preparing the 
purpose and need section of the EIS, 
preparing the description of the 
proposed action, developing supporting 
information and analyses to be used 
later in developing cost estimates, and 
analyzing certain generic occupational 
safety and health issues. 

After completion of the screening 
process, the DOE will publish a NOI 
which identifies the reasonable 
alternative sites to be comparatively 
evaluated in the EIS. This Notice is 
expected in early 1991. The NOI will 
again solicit public comments on the 
scope of the EIS and on site-specific 
environmental issues. The NOI will also 
announce the times and locations of 
public scoping meetings to be held in the 
vicinity of each of the alternative sites. 
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After the close of the public comment 
period on the NOL DOE will revise the 
EIS implementation plan, as 
appropriate. A draft EIS is scheduled to 
be published in 1992. A 45-day public 
comment period on the draft EIS is 
planned and public hearings to receive 
oral comments will be held 
approximately 1 month after distributing 
the draft EIS. Availability of the draft 
EIS, the public comment period, and the 
public hearings will be announced in the 
Federal Register and in local news 
media when the draft EIS is destributed. 
A final EIS, which incorporates public 
comments received on the draft EIS, is 
expected in early 1993. No sooner than 
thirty days after the distribution of the 
final EIS, DOE will issue its Record of 
Decision in the Federal Register. 


Alternatives 


The EIS would present the 
environmental impacts of the 
construction, operation, and 
decommissioning of a U-AVLIS 
production plant at each of the 


’ alternative sites identified by DOE 


through the evaluation process. Other 
alternatives to be addressed include 


~ design alternatives to the U-AVLIS 


plant presented in the Conceptual 
Design Report and a No Action 
alternative. For the No Action 
alternative, the EIS would present a 
discussion of uranium enrichment 
without the U-AVLIS plant. 


EIS Issues/Content 


DOE's preliminary concepts for the 
EIS content and format are described 
below. Public comments are invited on 
these elements. 


Environmental Impacts 


The presentation in the EIS will 
include, as appropriate, consideration of 
the following categories of 
environmental impacts at the alternative 
sites during construction, operation, and 
decommissioning. 

¢ Earth Resources; Physiography, 
topography, geology, and soil 
characteristics, 

* Land Use; plans, policies, and 
controls, 

¢ Water Resources; surface and 
ground water hydrology, use, quality, 
and pollution, 

© Air Quality; meteorological basis, 
pollution, and sources, 

¢ Radiation Background; cosmic, rock, 
soil, water, and air, 

¢ Hazardous Materials; waste 
management, near and long term, 

© Noise Levels; ambient, sources and 
sensitive receptors, 
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© Ecological Resources; aquatic, 
/recreationally important 
endangered 


economic base, labor pool, 
transportation, utilities, public services/ 
facilities, education, recreation, and 
cultural resources 

¢ Historical and Archaeological 
Resources; paleontological / 
archaeological sites, native American 
sites, landmarks 

© Scenic and Visual Resources; 
wetlands 

¢ Health and Safety; public and 
occupational impacts, accidents 

¢ Natural Disasters; floodplains, 
seismic 

¢ Unavoidable Adverse Impacts 

¢ Natural and Depletable Resource 
Requirements and Conservation 
Potential 


Decommissioning 


Decommissioning would also be 
addressed in this EIS to define any 
issues that might provide a clear basis 
for the choice among alternatives. The 
level of detail in the decommissioning 
analysis will be sufficient to identify 
any major differences among sites. 
Additional NEPA review may be 
required in the future to address 
decommissioning when such a proposal 
is made. 


Commercialization of Uranium 
Enrichment 


DOE has submitted legislation to 
Congress for the establishment of a 
Government Corporation for the 
Uranium Enrichment Enterprise. To 
date, the Senate has passed a bill for the 
establishment of a Government 
Corporation for Uranium Enrichment 
and the House of Representatives has 
held several hearings on the issue. If a 
Government Corporation is established, 
the DOE may not be the proponent for 
deployment of the U-AVLIS technology; 
NEPA compliance and other regulatory 
requirements such as a Nuclear 
Regulatory Commission (NRC) license 
would likley become the responsibility 
of the Government Corporation. In this 
event the DOE would formally announce 
the cancellation of its planned NEPA 
compliance process for U-AVLIS 
deployment. 

Issued this 12 day of June 19990, in 
Washington, DC. 

Peter N. Brush, 

Acting Assistance Secretary, Environment, 
Safety and Health. 

[FR Doc. 90-14050 Filed 6-15-90; 8:45 am] 
BILLING CODE 6450-01-81 


Determination of 
Financial Assistance (DNCFA) 


AGENCY: U.S. Department of Energy. 


ACTION: Intent to negotiate a research 
grant with Stanford University. 


and Renewable Energy through the DOE 
Idaho Operations Office, intends to 
negotiate on a noncompetitive basis, a 
grant for approximately $300,000 during 
fiscal year 1990, and approximately 
$350,000 a year for fiscal years 1991 
through 1995 with Stanford University, 
Department of Petroleum Engineering, 
Stanford, California. The Statutory 
Authority for this grant is Public Law 
Research, 


research is to improve the technologies 
used to discover and understand 
geothermal energy. The authority for a 
noncompetitive grant is based on 10 
CFR 600.7{b)(2){i) criteria (A) and (B), as 
explained below. 

(A) The activity to be funded is a 
continuation or renewal of an activity 
presently being funded by DOE and for 
which competition for support would 
have a significant adverse effect on 
continuity of the activity. 

The past work has been done under 
contract number DE-AS07-641D12529. It 
has been determined that the contract 
should be converted to a grant. The 
research that will be conducted is for a 
public purpose, stimulation of the 
development of geothermal energy. 
Competition would unnecessarily delay 
the initiation of the proposed research 
and a change in supplier would remove 
from the program the reservoir 
engineering know-how that has been 
accumulated during the course of the 
Stanford—DOE cooperation. Timeliness 
of research is of prime consideration in 
the Reservoir Technology during the 
next several years, as the Department is 
embarking on a major new effort to 
provide significant technical advances 
to the geothermal industry in the next 
two years in order to mitigate severe, 
unexpected technical problems in a 
major geothermal producing area in the 
US. 

(B) The activities are being conducted 
by the applicant using its own resources 
or those donated or provided by third 
parties; however, DOE support of that 
activity would enhance the public 
benefits to be derived and DOE knows 
of no other entity which is conducting or 
is planning to conduct such activities. 


technical papers released by the 
constitute a major source of 
technology development in the 


engineers to the geothermal industry. 

FURTHER INFORMATION CONTACT: 

Ginger Sandwina, U.S. Department of 

Energy, Idaho Operations Office, 785 

DOE Place, Idaho Falls, Idaho 83402. 
Issued in Idaho Falls, Idaho, on May 29, 

1990. 

J. Roger Gonzales, 

Director, Contracts Management Division, 

Idaho Operations Office. 

[FR Doc. 90-14043 Filed 6-15-00; 8:45 am] 

BILLING CODE 6450-01-M 


Tubular Ultrasound; Unsolicited 
Financial Assistance Award 


AGENCY: U.S. Department of Energy. 
ACTION: Notice of unsolicited financial 
assistance award. 


SUMMARY: The Department of Energy 
(DOE) announces that pursuant to 10 
CFR 600.6{a)}(2), it is making a financial 
assistance award based on an 
unsolicited application satisfying the 
criteria of 10 CFR 600.14(e){1) under 
Grant Number DE-FG01-90CE15450 to 
Tubular Ultrasound to provide financial 
assistance for building the electronic 
assembly and control unit of an 
advanced prototype of a portable pipe- 
handling system. DOE will provide 
$78,500 for the project which will have a 
total cost exceeding $210,000. 
OBJECTIVE: The objective of the 
proposed project is to build and test a 
fieldworthy portable pipe-handling 
system with better inspection 
capabilities than conventional 
ultrasonic systems. 

Based on the receipt of an unsolicited 
application, eligibility for this award is 
limited to Tubular Ultrasound, a private 
corporation with high qualifications in a 
specialized field of technology. The 
company is already providing similar 
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services to the industry. The inventor, 
who is president of the company, has 
advance orders for the first production 
units of the invention. Indirect energy 
savings will result due to the use of high 
strength, thinner tubes which will save 
energy in transportation and handling. It 
has been determined that this project 
has high technical merit. 

The term of the grant shall be eighteen 
months from the effective date of the 
award. 

FOR FURTHER INFORMATION CONTACT: 
U.S. Department of Energy, Office of 
Procurement Operations, ATTN: Rose 
Mason, PR-542, 1000 Independence 
Ave., SW., Washington, DC 20585. 
Thomas S. Keefe, 

Director, Contract Operations Division “B”, 
Office of Procurement Operations. 

[FR Doc. 90-14048 Filed 6-15-90; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER90-438-000, et al.) 


. Tampa Electric Co., et al., Electric 
Rate, Smail Power Production, and 
interlocking Directorate Filings 
June 11, 1990. 


Take notice that the following filings 
have been made with the Commission: 
1. Tampa Electric Co. 

[Docket No. ER90-438-000] : 

Take notice that on er — 1990, 
Tampa Electric Company (T: 

Electric), tendered for filing a <> 
Agreement that amends an existing 
Letter of Commitment providing for the 
sale by Tampa Electric to the Kissimmee 
Utility Authority (Kissimmee) of 35 
megawatts of capacity and energy. The 
amendment provides for the sale of 
supplemental capacity and associated 
energy as part of the daily scheduling 


process. 

Tampa Electric states that the Letter 
Agreement is submitted as a supplement 
to the Letter of Commitment, which 
supplements Service Schedule D (long- 
term interchange service) under the 
existing agreement for interchange 
service between Tampa Electric and 
Kissimmee, designated as Tampa 
Electric Rate Schedule FERC No. 16. 

‘Tampa Electric proposes an effective 
date of June 1, 1990, for the amendment 
to the Letter of Commitment, and 
therefore requests waiver of the 
Commission's notice requirements. 

Copies of the filing have been served 
on Kissimmee and the Florida Public 
Service Commission. 


Comment date: June 25, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Southern Company Services, Inc. 
[Docket No. ER90-422-000} 

Take notice that on June 1, 1990, 
Southern Company Services, Inc., acting 
on behalf of Alabama Power Company, 
Georgia Power Company, Gulf Power 
Company, and Mississippi Power 
Company (“Southern Companies”), 
tendered for filing a change in practice 
under Service Schedule A, Service 
Schedule B, and Service Schedule C of 
the Interchange Contract between Gulf 
States Utilities Company and Southern 
Companies dated February 25, 1982, as 
amended. Southern Companies are 
proposing to adopt marginal 
replacement fuel cost for use in 
generating unit dispatch. 
replacement fuel cost dispatch will only 
be implemented after it is accepted 
without refund obligation under all 
wholesale and retail rates of Southern 
Companies. Southern Companies 
request that the change in practice be 
allowed to become effective on August 
1, 1990. 

Comment date: June 25, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Pennsylvania Power Co. 
[Docket No. ER90-446-000] 

Take notice that on June 5, 1990, 
Pennsylvania Power Company (“Penn 
Power”) pursuant to 18 CFR 35.13 
tendered for filing proposed changes in 
its FPC Electric Service Tariffs Nos. 30, 
31, 32, 33 and 34 to the Pennsylvania 
boroughs (“Boroughs”) of New 
Wilmington, Wampum, Zelienople, 
Ellwood City and Grove City, 
respectively. The revenue effect of this 
change is to decrease revenues from the 
municipal resale class by $83,643 or 
1.14% for the test year ending April 30, 
1991. 

The five municipal resale customers 
served by Penn Power entered into 
settlement agreements effective as of 
September 1, 1984. These agreements 
provide that these customers will be 
charged applicable retail rates as may 
be in effect during the terms of the 
agreements. Changes in rates were 
agreed to become effective as to these 
resale customers simultaneously with 
changes approved by the Pennsylvania 
Public Utility Commission (“Pa. PUC”). 
All of the proposed changes have been 
implemented as to Penn Power's retail 
customers and have been approved by 
the Pa. PUC. These settlement 
agreements were approved by the 
Federal Energy Regulatory Commission 
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through a Secretarial letter dated 
December 14, 1984 in Docket Nos. ER77- 
277-007 and ER81-779-000. Waivers of 
certain filing requirements have been 
requested to implement the rate changes 
in accordance with the settlement to 
agreements. 

Copies of the filing were served upon 
Penn Power's jurisdictional customers 
and the Pa. PUC. 

Comment date: June 25, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. San Diego Gas & Electric Co. 


[Docket No. ER90-398-000} 

Take notice that San Diego Gas & 
Electric Company on May 29, 1990, 
tendered for filing proposed changes in 
its FERC Tariff 57, the Power Purchase 
and Sale Agreement between San Diego 
Gas & Electric Company and Escondido 
Mutual Water Company. 

The changes will not increase 
revenues from the jurisdictional sale of 
electricity to Escondido at the Rincon 
Indian Reservation and have been made 
to separate services subject to the 
Commission's jurisdiction and the 
jurisdiction of the California Public 
Utilities Commission. SDG&E proposes 
to make the changes effective July 1, 
1990 and has requested that the 
Commission waive the prior notice 
requirements specified in 18 CFR 35.3. 

Copies of the filing were served upon 
SDG&E’s sole jurisdictional customer, 
Escondido, and the California Public 
Utilities Commission. 

Comment date: June 25, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Wisconsin Power & Light Co. 


[Docket No. ER90-448-000} 


Take notice that on June 6, 1990, 
Wisconsin Power and Light Company 
(WPL) tendered for filing a Wholesale 
Power Agreement dated May 23, 1990, 
between the Pioneer Power and Light 
Company and WPL. WPL states that this 
new Wholesale Power Agreement 
revises the previous agreement between 
the two parties which was dated 
December 15, 1977, and designated Rate 
Schedule No. 118 by the Commission. 

The purpose of this new agreement is 
to revise the terms of service. Terms of 
service for this customer will be on a 
similar basis to the terms of service for 
other W-3 wholesale customers. 

WPL requests that an effective date 
concurrent with the contract effective 
date be assigned. WPL states that copies 
of the agreement and the filing have 
been provided to the Pioneer Power and 
Light Company and the Wisconsin 
Public Service Commission. 
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Comment date: June 25, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Westchester Resco Co., L.P. 
[Docket No. ER90-447-000} 


Take notice that on June 6, 1990, . 
Westchester Resco Company, L.P. 
(“Westchester Resco”) tendered for 
filing (1) A proposed rate schedule 
change (designated Westchester Resco 
Rate Schedule FERC No. 2) consisting of 
a Capacity Purchase Addendum (the 
“Capacity Addendum”), dated as of 
March 31, 1989, providing for the sale of 
electric energy generating capacity by 
Westchester Resco to Consolidated 
Edison Company of New York, Inc. 
(“Con Ed”) of a biomass fueled small 
power production facility (the 
“Facility”) located at Peekskill, 
Westchester County, New York and (2) 
a petition for waiver of the 
Commission's regulations regarding the 
submission of cost-of-service data and 
the submission of rate change schedules 
not less than 60 days prior to the date on 
which the proposed change is to become 
effective. 

The proposed changes would increase 
revenues from jurisdictional sales by 
$1,345,629.50 for the 12 month period 
ending March 31, 1990. The rate 
schedule change modifies Westchester 
Resco Rate Schedule FERC No. 1 (Letter 
Order, Docket No. ER82-669-000 
(November 18, 1982) by providing for the 
purchase by Con Ed of capacity from the 
Facility. Under Westchester Resco Rate 
Schedule FERC No. 1, Con Ed is 
currently purchasing all of the electric 
energy output of the Facility net of in- 
plant usage. 

The principal reason for the proposed 
change is that Westchester Resco has 
agreed to provide Con Ed with capacity 
from the Facility, and Con Ed has agreed 
to purchase the capacity on the terms 
and conditions set forth in the rate 
schedule change. 

Copies of the rate change filing have 
been served upon Con Ed. 

Comment date: June 25, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Mississippi Power Co. 
[Docket No. ER90-434-000} 

Take notice that on June 1, 1990, 
Mississippi Power Company tendered 
for filing a change in practice under 
contract executed by the United States 


involves the use of marginal 
replacement fuel cost in lieu of blended 
replacement fuel cost in dispatching 
generating units on the Southern electric 
system, 


Company, Savannah Electric and Power 
Company and Southern Company 
Services, Inc. 

Comment date: June 25, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraph 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 
Lois D. Cashell, 
Secretary. 
[FR Doc. 90-13983 Filed 6-15-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP90- 1500-000, et ai.) 


Great Lakes Gas Transmission Co., et 
al.; Natural Gas Certificate Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Great Lakes Gas Transmission 
Company 

[Docket No. CP90-1500-000] 

June 8, 1990. 

Take notice that on June 6, 1990, Great 
Lakes Gas Transmission Company 
(Great Lakes), 2100 Buhl Building, 
Detroit, Michigan 48226, filed an 
application in Docket No. CP90-1500- 
000 pursuant to section 7(c) of the 
Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Great Lakes to provide two 
billion cubic feet of backhaul gas 
transportation service on an annual 
basis for Northern States Power 
Company, a Minnesota corporation 
(NSP-Minnesota), and Northern States 
Power Company, a Wisconsin 
corporation (NSP-Wisconsin), all as 


more fully set forth in the application 
which is on file with the Commission 


States, are local distribution cumpanies 
serving the public with their authorized 
service territories within the states of 
Michigan, Minnesota, North Dakota, and 
Wisconsin, and that both corporations 
have requested Great Lakes to provide 
backhaul transportation service. 

Great Lakes states that Northern 
States has sought to diversify its system- 
supply mix and to utilize storage 
services to meet its winter heating 
needs, and that, in order to meet these 
objectives on a short-term basis, 
Northern States has requested Great 
Lakes to receive and to transport up to 
two billion cubic feet of natural gas on 
an annual basis. Great Lakes states it 
would receive the gas at an 
interconnection between the facilities of 
Great Lakes and ANR Pipeline Company 
at Farwell, Michigan (Farwell receipt 
point) and that the gas would be 
transported, placed into storage, and 
then redelivered to Northern States. 

Great Lakes states that to facilitate 
these storage arrangements, it would 
receive up to 15,000 Mcf per day at the 
Farwell receipt point during the months 
of April through November. It is 
indicated that from the receipt point, a 
thermally-equivalent quantity of natural 
gas would be backhauled to an 
interconnection between the facilities of 
Great Lakes and ANR Storage Company 
at Deward, Michigan (Deward 
interconnection), where it would be 
injected into storage to be held to meet 
the winter heating needs of Northern 
States’ customers. 

It is further indicated that to move the 
two billion cubic feet of natural gas from 
storage to Northern States’ service 
territories, Great Lakes would receive 
up to 35,000 Mcf per day of natural gas 
at the Deward interconnection during 
the months of November through April. 
Great Lakes states that thermally- 
equivalent quantity of natural gas would 
be backhauled to an interconnection 
between the facilities of Great Lakes 
and Northern Natural Gas Company at 
Carlton, Minnesota, or to an 
interconnection betweeen the facilities 
of Great Lakes and TransCanada 
PipeLines Limited near Emerson, 
Manitoba, Canada as part of Northern 
States’ system-supply mix. 

Great Lakes states that new facilities 
would not be constructed to provide the 
service, and that the proposed backhaul 
service is an interim service to be used 
while Northern States finalizes longer- 





term storage-related arrangements. 
Great Lakes states that it has filed a 
settlement agreement in its open-access 
case, Docket No. CP89-2198-000; that it 
anticipates that the Commission would 
authorize Great Lakes to become an 
open-access transporter in the near 
future; and that if the Commission's 
authorization in this docket is issued 
prior to the Commission's authorization 
in Great Lakes’ open-access case, that 
Great Lakes would terminate service 
under this certificate when Great Lakes 
implements the open access program. 
Great Lakes further states that it would 
not give preference to Northern States at 
that time over other open-access 


shippers. 

Great Lakes states that the rate to be 
charged is based upon a similar forward 
haul service from Great Lakes’ Western 
Zone to its Eastern Zone, and that the 
rate for Northern States’ backhaul 
would be $0.29185 per Mcf, which is 
equivalent to the Great Lakes FERC Gas 
Tariff, Original Volume No. 2, Rate 
Schedule T-15 100 percent load factor 
Eastern Zone rate less the company use 
gas cost (Eastern Zone Rate). Great 
Lakes states that the backhaul would be 
provided in two segments, and the rate 
would be similarly payable in two parts. 

Great Lakes states that the public 
convenience and necessity would 
benefit by a grant of the application 
because Northern States would be able 
to diversify its sources of supply and 
utilize storage services, thereby 

a secure and reliable supply 
for the winter heating needs of the 
customers within its authorized service 
territories. 

Comment date: June 29, 1990, in 
accordance with Standard Paragraph F 
at the end of this notice. 


2. Northern Border Pipeline Company 
[Docket No. CP90-1478-000] 
June 11, 1990. 

Take notice that on June 1, 1990, 
Northern Border Pipeline Company 
(Northern Border), 2223 Dodge Street, 
Omaha, NE 68102, filed in Docket No. 
CP90-1478-000 a petition for issuance of 
a declaratory order with respect to 
Northern Border’s rights and obligations 
regarding a request by Natural Gas 
Pipeline Company of America (Natural) 
for interconnection with Natural’s - 
proposed Station 109 line, which Natural 
seeks to construct under NGPA section 
311, all as more fully set forth in the 
petition which is on file with the 
Commission and open to public 


inspection. 

It is stated that the proposed Station 
109 line effectively ts an 
extension of Northern Border’s existing 


certificated mainline, without Northern 
Border’s acquiescence or participation. 
Northern Border’s own expansion/ 
extension project will be pursued in the 
context of the Commission's optional 
certificate procedures, 18 CFR 157.100 et 
seq., Natural’s attempt to proceed with 
construction under claimed authority of 
NGPA section 311 stands to confer upon 
Natural under competitive advantages. 

It is further stated that the 
Commission should determine whether 
Natural (or Natural’s shippers 
requesting the new interconnect/ 
delivery point facilities) must provide, 
as a pre-condition to any interconnect 
request, demonstrable proof of “on 
behalf of” qualification, based on 
criteria established by the Commission 
in response to Associated Gas 
Distributors v. FERC, Case No. 88-1856 
(D.C. Cir.) (AGD) (and any applicable 
requirements in Northern Border’s FERC 
Gas Tariff); and, whether the subject 
interconnect/delivery point facilities are 
to be sized exclusively on the basis of 
demonstrably qualified section 311 
transportation volumes. 

It is explained that the Commission 
should determine whether the requested 
interconnection would constitute a new 
delivery point for purposes of scheduling 
and allocating capacity. In addition, 
Northern Border requests that the 
Commission determine if any 
interconnection by Northern Border 
wold require NGA section 7(c) 
authorization. 

Petitioner requests that the 
Commission establish whether Northern 
Border is required to confer upon 
Natural competitive advantages over 
Northern Border’s own optional 
certificate expansion/extension project. 
Specifically, Northern Border must agree 
to the interconnect request pending a 
Commission response to AGD, and 
whether any construction/ 
interconnection obligation arises by 
virtue of Northern Border’s tariff, its 
subpart G blanket certificate (issued 
April 30, 1987), or any statute, rule or 
regulation under the Commission's 
authority. 

Petitioner further requests that the 
Commission establish whether the 
extension of (and interconnection with) 
the existing: ANGTA pre-build facilities 
by Natural’s Station 109 line would 
contravene the conditional certificate 
issued to Northern Border (and others) 
in 1977. 

Comment date: July 2, 1990, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Notices 


3. Midwestern Gas Transmission Co. 
[Docket No. CP90-1499-000] 
June 11, 1990. 


Take notice that on June 6, 1990, 
Midwestern Gas Transmission 
Company (Midwestern), P.O. Box 2511, 
Houston, Texas 77252, filed in Docket 
No. CP90-1499-000 an application 
pursuant to § 157.205 of the ’ 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Coastal Gas Marketing 
Company (Coastal), under Midwestern’s 
blanket certificate issued in Docket No. 
CP90-174-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

Midwestern proposes to transport, on 
an interruptible basis, up to 50,000 dt 
equivalent of natural gas per day for 
Coastal. Midwestern states that 
construction of facilities would not be 
required to provide the proposed 
service. ' 

Midwestern further states that the 
maximum day, average day, and annual 
transportation volumes would be 
approximately 50,000 dt equivalent, 
50,000 dt equivalent and 18,250,000 dt 
equivalent of natural gas respectively. 

Midwestern advises that service 
under § 284.223(a) commenced May 15, 
1990, as reported in Docket No. ST90- 
3232. 

Comment date: July 26, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


4. Midwestern Gas Transmission Co. 


[Docket No. CP90-1498-000] 
June 11, 1990. 


Take notice that on June 6, 1990, 
Midwestern Gas Transmission 
Company (Midwestern), P.O. Box 2511, 
Houston, Texas 77252, filed in Docket 
No. CP90-1498-000 an application 
pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Rangeline Corporation 
(Rangeline), under Midwestern’s blanket 
certificate issued in Docket No. CP90- 
174-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Midwestern proposes to transport, on 
an interruptible basis, up to 50,000 dt 
equivalent of natural gas per day for 
Rangeline. Midwestern states that 
construction of facilities would not be 
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required to provide the proposed 
service. 


Midwestern further states that the 
maximum day, average day, and annual 
transportation volumes would be 
approximately 50,000 dt equivalent and 
18,250,000 dt equivalent of natural gas 
respectively. 

Midwestern advises that service 
under § 284.223(a) commenced May 12, 
1990, as reported in Docket No. ST90- 
3233. 

Comment date: July 26, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure; a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, futher notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to rule 214 of 


the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 


‘protest is filed and not withdrawn 


within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-13984 Filed 6-15-00; 8:45 am] 
BILLING CODE 6717-01-48 


[Docket No. TMS90-11-22-000] 


CNG Transmission Corp.; 
Changes in FERC Gas Tariff 
June 11, 1990. 

Take notice that CNG Transmission 
Corporation (“CNG”), on June 7, 1990, 
pursuant to section 4 of the Natural Gas 
Act, the Stipulation and Agreement 
approved by the Commission on 
October 6, 1989, in Docket Nos. RPss- 
217, et al. and §12.9 of the General 
Terms and Conditions of CNG’s FERC 
Gas Tariff, filed the following revised 
tariff sheets, all to volume No. 1 of 
CNG’s FERC Gas Tariff: 

Fourth Substitute First Revised Sheet No. 45 
Third Substitute Third Revised Sheet No. 45 
Third Substitute Fourth Revised Sheet No. 45 
Substitute Fifth Revised Sheet No. 45 


CNG proposes various effective dates 
as indicated on each tariff sheet. 

The purpose of this filing is to flow 
through changes in take-or-pay costs 
allocated to CNG by one of its pipeline 
suppliers, Transcontinental Gas Pipe 
Line Corporation. 

CNG states that copies of the filing 
were served upon affected customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a protest or 
motion to intervene with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure, 18 CFR 385.214 
and 385.211. All motions or protests 
should be filed on or before June 18, 
1990. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 


become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-13987 Filed 6-15-90; 8:45 am] 
BILLING CODE 6717-01-48 


[Docket No. RP90-129-000] 


Sea Robin Pipeline Co.; Tariff Filing 
June 11, 1990. 

Take notice that on June 6, 1990 Sea 
Robin Pipeline Company (Sea Robin) 
tendered for filing the following Tariff 
Sheet as part of its FERC Gas Tariff, 
Volume No. 1: 


Original Sheet No. 4-E 


Sea Robin states that this filing is 
made in order for Sea Robin to 
implement a take-or-pay recovery 
mechanism consistent with the 
Commission’s Order No. 500 series. 

The proposed tariff sheet reflects Sea 
Robin's absorption of 50 percent of its 
buy-out and buy-down costs which Sea 
Robin has either actually paid or has 
become obligated to pay on or before 
June 6, 1990 and reflects direct billing of 
the remaining 50 percent of the buy-out 
and buy-down costs to its jurisdictional 
sales customers. 

Sea Robin has requested an effective 
date of June 7, 1990 for the tariff sheet 
and is also requesting such waivers as 
are necessary for the tariff sheet to 
become effective on such date. 

Sea Robin states that copies of this 
filing are being served upon Sea Robin's 
jurisdictional sales customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a Motion to 
Intervene or Protest with the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with $§385.214 and 385.211 of the 
Commission's Regulations. All such 
petitions or protests should be filed on 
or before June 18, 1990. 

Protests will be considered by the 
Commission in the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a Motion to 
Intervene in accordance with the 
Commission's Regulations. Copies of 
this filirg are on file with the 
Commission and are also available at 





Sea Robin's offices in Houston, Texas 
and are available for public inspection. 
Lois D. Cashell, 


Secretary. 
a ee 
BILLING CODE 6717-01-4 


[Docket No. RP90-2-003]) 


Williston Basin interstate Pipeline Co.; 
Change in FERC Gas Tariffs 


June 11, 1990. 
Take notice that on June 7, 1990, 
Interstate 


June 1, 1990. Williston Basin requests 
that these tariff sheets be made effective 
May 1, 1990. 
Williston Basin states that copies of 
Williston 


intervene. Copies of the filing are on file 


with the Commission and are available 
for public inspection. 
Lois D. Cashell, 


Secretary. 
[FR Doc. 90-13988 Filed 6-15-90; 8:45 am] 
BILLING CODE 6717-01-4 


Office of Energy Research 
High Energy Physics Advisory Panel; 
Open Meeting 


Pursuant to the provisions of the 
Federal Advisory Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following meeting: 


Name: High Energy Physics Advisory Panel 
(HEPAP). 
Date and Time: Thursday, July 26, 1990; 10 


353-4829. 
Purpose of Panel: To provide advice and 
guidance on a continuing basis with respect 
to the high energy physics research program. 


Tentative Agenda 


Thursday, July 26, 1990 
—Presentation and discussion of the report of 
the HEPAP SSC Cost Estimate Oversight 


Subpanel 
—Reports on and discussions of topics of 
general interest in high energy physics 
—Public Comment 


Public Participation: The meeting is open 

to the public. The Chairperson of the Panel is 
to conduct the meeting in a 

fashion that will, in his judgment, facilitate 
the orderly conduct of business. Any member 
of the public who wishes to make oral 
statements pertaining to agenda items should 
contact the Executive Secretary at the 
address or telephone number listed above. 
Requests must be received at least 5 days 
prior to the meeting and reasonable provision 
will be made to include the presentation on 


Federal holidays. 

Issued at Washington, DC on June 13, 1990. 
]. Robert Franklin, 
Deputy Advisory Committee, Management 
[FR Doc. 90-14049 Filed 6-15-90; 8:45 am] 
BILLING CODE 6450-01-18 
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Office of Fossil Energy 
[FE Docket No. 90-06-NG] 


ACTION: Notice of an order granting 
blanket authorization to import and to 


export natural gas, including liquefied 
natural gas from Canada or Mexico, and 
other countries. 


summary: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting Enjet 
Natural Gas (Enjet) blanket 
authorization in FE Docket No. 90-08- 
NG to import up te 100 Bcf, and to 


countries, over a two-year period 
beginning on date of first import or 
export. 

A copy of this order is available for 


through Friday, except Federal holidays. 
Issued in Washington, DC, June 7, 1990. 

Clifford P. Tomaszewski, 

Programs, Office of Fossil Energy. 

{FR Doc. 90-14044 Filed 6-15-90; 8:45 am] 

BILLING CODE 6450-01-M 


Office of Hearings and Appeais 


Notice of issuance of Decisions and 
Orders issued During Week of April 2 
Through April 6, 1990 

During the week of April 2 through 
April 6, 1990, the decisions and orders 
summarized below were issued with 
respect to appeals and 


Procurement Operations {OPO). In that 
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determination, OPO informed Mr. Burns 
that four of the five documents he 
requested in his Freedom of Information 
Act (the FOIA) request could not be 
located and were presumed to be 
discarded. After the Appeal was filed, 
the OPO conducted a new search and 
located the four contracts. In 
considering the Appeal, the DOE found 
that OPO’s original search was 
inadequate under the FOIA. The Appeal 
was therefore granted, and the matter 
was remanded to the OPO to review the 
four documents to issue a new 
determination. 


Refund Applications 


Alcan Rolled Products Co., 5/16/90, 
RF272-472, RD272-472 


The Department of Energy (DOE) 
issued a Decision and Order granting a 
refund from crude oil overcharge funds 
to Alcan Rolled Products Company 
(Alcan) based on its purchases of 
refined petroleum products during the 
period August 19, 1973, through January 
27, 1981. The applicant used the 
petroleum in the fabrication of 
aluminum products, and determined its 
claim using actual purchase records. The 
applicant was an end-user and was 
therefore presumed injured. A 
consortium of 28 states and two 
territories filed a Statement of 
Objections and a Motion for Discovery 
with respect to the applicant. The DOE 
found that the States’ filing was 
insufficient to rebut the presumption of 
injury for end-users. The accompanying 
Motion for Discovery was also denied. 
Alcan’s Application for Refund was 
granted. The total refund amount 
granted is $31,962. 


Amax Copper, Inc., 5/16/90, RF272-9615, 
RD272-9615 


The DOE's (DOE) Office of Hearings 
and Appeals (OHA) granted an 
Application for Refund filed by Amax 
Copper, Inc. (Amax) in the Subpart V 
Crude Oil refund proceeding. A group of 
twenty-eight states and two territories 
of the United States (the States) filed 
consolidated Objections and Comments 
in opposition to Amax’s application. The 
States also submitted a Motion for 
Discovery. OHA rejected the States’ 
objections and motion for discovery. 
However, OHA determined that 10 
percent of Amax’s sales during the 
period of crude oil price controls were 
affected by cost adjustment clauses in 
its sales contracts. Accordingly, OHA 
found that the end-user presumption of 
injury had been partially rebutted. OHA 
reduced Amax’s refund accordingly. The 
refund granted in this case was $82,871. 


Atlantic Richfield Co./ Temple Oil Co. 
of Lufkin, Texas, 5/15/90, RF304- 
5087, RF304-5088 

On January 10, 1990, the DOE granted 

Temple Oil Company of Lufkin, Texas, a 

refund of $5,000 in principal in the 

Atlantic Richfield refund 

proceeding. The DOE issued a Decision 

and Order concerning two additional 

Applications for Refund filed by Temple, 

a reseller of petroleum products. The 

DOE determined that Temple’s total 

claim should be evaluated under the 41% 

mid-level presumption of injury rather 

than the small claims presumption of 
injury. As a result, the DOE granted 

Temple an additional refund of $2,144, 

representing $1,560 in principal and $584 

in interest. The total refund granted to 

Temple in this Decision and in the 

January 10th Decision was $8,849, 

representing $6,560 in principal and 

$2,289 in interest. 

Brown & Williamson Tobacco Corp., 5/ 
17/90, RF272-31700, RD272-31700 

The DOE granted a refund to Brown & 

Williamson Tobacco Corp. (Brown), a 

purchaser of refined petroleum products 

during the period of August 19, 1973 

through January 27, 1981. A group of 

thirty States and two Territories of the 

United States (the States) filed a 

consolidated pleading objection to 

Brown's application. The only evidence 

submitted by the States was an affidavit 

by an economist stating that virtually 
every industry was able to pass through 
some costs to its customers. 

Additionally, the States referred to 

industry-wide studies to show that food 

prices were very responsive to 
increased costs. The DOE found that the 
evidence offered by the States was 
insufficient to rebut the presumption of 
end-user injury, particularly in light of 
the fact that Brown was not a food 
producer. Consequently, the OHA 
determined that the applicant should 
receive a refund. In addition, OHA 
denied a Motion for Discovery which 
the States had filed. Accordingly, Brown 
was granted a refund of $35,158. 


Cyprus Yampa Valley Coal Corp., 5/18/ 
90, RF272-17358, RD272-17358 

The DOE issued a Decision and Order 
concerning an application for refund 
filed by Cyprus Yampa Valley Coal 
Corp., a coal mining company, in the 
Subpart V crude oil proceeding. A group 
of Sates and Territories (the States) 
objected to the application on the 
grounds that certain studies may 
indicate that the coal mining industry in 
general was able to pass through 
increased petroleum costs to consumers 
during the petroleum price controls 
period. The States argued that this 


evidence a sufficient to rebut the end- 
user presumption relied upon by Cyprus 
Yampa Valley Coal Corp. and ‘ore 
the DOE should deny its application. 
The DOE granted the application, 
determining that the States hed failed to 
show that Cyprus Yampa Valley Coal 
Corp. itself had passed through 
increased fuel costs. The DOE also 
denied the States’ Motion for Discovery, 
determining that it was not appropriate 
where the States had not presented 
relevant evidence to rebut the 
applicant’s presumption of injury. 


Exxon Corporation/ Coral Petroleum, 
Inc., 5/16/90, RF307-9940 


The DOE issued a Decision and Order 
denying an application for refund filed 
by Coral Petroleum, Inc., a spot 
purchaser in the Exxon Corporation 
special refund proceeding. In Exxon, the 
DOE established a rebuttable 
presumption that resellers who made 
spot purchases from Exxon did not 
suffer injury as a result of those 
purchases. Since Coral did not rebut the 
spot purchaser presumption of injury, it 
was ineligible to receive a refund. 
Accordingly, this application was 
denied. 


Exxon Corp./Odessa L.P.G. Transport, 
Inc., 5/18/90, RF307-10121 


The DOE issued a Supplemental 
Order in the Exxon Corporation special 
refund Odessa 
L.P.G. Transport, Inc. (Odessa). In 
Exxon Corp./Isam A. Kussad, Case Nos. 
RF307-1500 et al. (April 18, 1990), 
Odessa, Case No. RF307-10019, was 
granted a refund of $1,034 ($802 
principal plus $232 interest) based on its 
purchases of 3,206,298 gallons of natural 
gas liquids from Exxon. In approving its 
claim, OHA inadvertently overlooked 
the firm's refund claim based on 
additional purchases of 2,615,878 gallons 
of propane from Exxon. Accordingly, the 
DOE granted Odessa a supplemental 
refund of $849 ($654 principal plus $195 


interest). 


Florida Steel Corp., 5/14/90, RF272-486, 
RD272-486 


The Department of Energy (DOE) 
issued a Decision and Order granting a 
refund from crude oil overcharge funds 
to Florida Steel Corporation (Florida 
Steel) based on its purchases of refined 
petroleum products during the period 
August 19, 1973, through January 27, 
1981. The applicant used the petroleum 
for its production of steel for 
construction purposes, and determined 
its claim using actual purchase records. 
The applicant was an end-user of the 
products it claimed and was therefore 
presumed injured. A consortium of 28 
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Application for Refund was granted. The 
total refund amount granted is $28,185. 
Gulf Oil Corp./Gas ‘N Save, inc, Jim 
Moss Service, 5/17/90, RF300-8407, 
RF300-8570 


The DOE issued a Decision and Order 


Gulf Oil Corp./Peter F. Vaira, 5/17/90, 
RR300-0009 


The DOE denied a Motion for 
Reconsideration concerning an 
eee eee ree 


approved using a presumption of injury. 
The total refund granted in this Decision 
is $732. 


“a Oil aes Service Center, 


Fuel Company, et al, Case Nos. RF300- 


10409, et al, 20 DOE § — (February 1, 
1990), with respect to this applicant's 
claim. In addition, this Decision stated 
that the applicant shall remit to the DOE 
the $1,268 refund amount granted in the 
February 1, 1990 Decision. 


Murphy Oil Corp./Majik Market, 5/17/ 
90, RF309-541 


The DOE issued a Decision and Order 
denying the for Refund filed 
hy MedS: Maslak Gail far ee Lathe 

ock, Arkansas station in the Murphy 
Ga teeaeiamnaal coed 

proceeding. Since Majik acquired the 

Little Rock station after the end of the 
refund period in a purchase of the 
station's assets, OHA determined that 
Majik was not the eligible recipient of a 
refund based on this station's pre-sale 
purchase volumes. The refund 
application filed by Majik Market was 
accordingly denied 


Rice County Highway Department, 5/ 
17/90, RF272-42133 
The DOE issued a Decision and Order 


prod 
Kalodner, counsel for Utilities, 
and Manufacturers 


objected on the gounds that (1) 
ernmental authorities 


overcharges 
DOE found that, by receiving 40 per cent 
of the crude oil overcharges for indirect 
restitution, the states and other 
governmental authorities have not 
waived the right to receive direct 
restitution in the Subpart V crude oil 


that the end-user presumption of injury 
does apply to the applicant, which is a 
municipal department wholly unrelated 
to the petroleum industry. Rice County 
—— Department was granted a 
refund of $1,066 based on its purchases 
of 1,331,987 gallons of petroleum 
products. 
State of North Dakota, 5/16/90, RF272- 
18164 
The DOE issued a Decision and Order 
concerning an Application for Refund 
that the State of North Dakota {North 
Dakota) filed in the crude oil refund 
administered by the 


and filed 
Comments and Conditional Objections 


to North Dakota's Application for 
Refund. The DOE determined that 
Kalodner’s Comments and Objection 
was insufficient to rebut the 
presumption of end-user injury. North 
Dakota will be eligible for additional 
refunds as additional crude oil 
overcharge funds become available. 


Texaco Inc./Andy’s Texaco on 38th, 5/ 
17/90, RF321-3705, RF321-4002 

The DOE issued a Decision and Order 
denying duplicate refund applications 
from the Texaco Inc. consent order fund 
filed by Andy's Texaco on 38th. The 
applicant filed two applications within 
four days of each other. Both 
applications certified that the applicant 
had filed only one refund application in 
the Texaco refund proceeding. In view 
of the false certification, the DOE 
determined that both refund 
applications should be denied. 


Texaco Inc./Dailey Oil Co., 5/17/90, 
RF321-2496, RF321-4291 

The DOE issued a Decision and Order 
denying duplicate refund applications 
from the Texaco Inc. consent order fund 
filed by Dailey Oil Co. On April 25, 1990, 
the filed an application in 
which it indicated that it had not filed 
any other Texaco refund application. 
However, the applicant had previously 
authorized the filing of a Texaco refund 
application on March 23, 1990. The 
gallonage totals included in the 
duplicate application encompassed the 
gallons listed in the first application. In 


Walnut Grove Products, 5/18/90, 
RF272-12140 

The DOE issued a Decision and Order 
denying an Application for Refund filed 
by Walnut Grove Products (Walnut), a 
division of W.R. Grace & Co. (Grace), in 
the subpart V crude oil refund 

proceeding. The DOE's denial was 

based on the fact that Grace's affiliate, 
Grace Distribution Services, had filed an 


waived Walnut's right to a refund in the 
crude oil refund proceedings. 


Refund Applications 
The Office of Hearings and Appeals 
gran 
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The following submissions were 
dismissed: 


* Ajax Paving industries, inc ................ 


RF272-36118 
RD272-36118 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, room 1E-234, 
Forrestal Building, 100 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1 p.m. and 5 p.m., except 
federal holidays. They are also available 


in Energy Management: Federal 
Guidelines, a commercially publish 
loose leaf reporter system. 
Dated: June 12, 1990. 
Geroge B. Breznay, 
Director, Office of Hearings and Appeals. 
[FR Doc. 90-14045 Filed 6-15-90; 8:45 am] 
BILLING CODE 6450-01-18 


issuance of Decisions and Orders 
<< 


a gcd ag hr ar 
May 18, 1990 the decisions and 
es a emg oboe 
respect to and applications for 
other relief with the Office of 
Hearings and Appeals of the 
Department of Energy. The 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Recuests for Exception 
Foster Fuels, Inc., 04/04/90, LEE-0004 
Foster Fuels, Inc. filed an Application 
for Exception from the Energy 
Information Administration (EIA) 
reporting requirements in which the firm 
sought relief from filing Form ELA-782B, 
entitled “Reseller/Retailers’ Monthly 
Petroleum Product Sales Report.” In 
considering the request, the DOE found 
that the firm was not adversely affected 
by the reporting requirement in a way 
that was significantly different from the 
burden borne by similar reporting firms. 
Accordingly, exception relief was 
denied with respect to the filing of Form 
EIA-782B. 
McMahan Oil Co., 04/04/90, LEE-0006 
McMahan Oil Co. filed an Application 
for Exception from the Energy 
Information Administration (EIA) 
reporting requirements in which the firm 
sought relief from filing Form EIA-782B, 
entitled “Resellers/Retailers’ Monthly 
Petroleum Product Sales Report.” In 
considering the request, the DOE found 
that the firm was not adversely affected 
by the reporting requirement in a way 
that was significantly different from the 
burden borne by similar reporting firms. 
Accordingly, exception relief was 
denied with respect to the filing of Form 
EIA-7682B. 


Supplemental Order 
Economic Regulatory Administration/T. 
E. Reserve Corp., 04/03/90, LRX- 
0003 
The Department of Energy considered 
some of the issues presented by the 
enforcement proceeding involving T. E. 
Reserve Corporation (TERC). The 


BEST COPY AVAILABLE 


Proposed Remedial 

TERC by the Economic 
Administration alleges that the firm 
violated the layering rule, 10 CFR 
cuore 
historical and traditional crade of 
reselling service. The DOE the 
ERA’s contention that all of the firm’s 
transactions, even those in which TERC 
peepee sane aeer as 
layered because they 


allegedly 
facilitated crude oil miscertifications by 
other firms. The DOE also found that the 


ERA improperly ignored a 900,000 barrel 
discrepancy between the purchase and 
sales volumes it used in the PRO to 
overcharge 

, the DOE issued an 


calculate the alleged 
amount. 


transactions in which TERC transported 
or stored crude oil and which adjusts for 
the 900,000 barrel discrepancy. 


Refund Applications 
Alyeska Pipeline Service Co., 04/03/90, 
RF272-32565 


a cane oil refund jen mt: 
granting a 
id by Alves Pipeline Service 
no Alyeska was weed owned by 
al companies which 


eke ted ieteed ieiihe 
Stripper Well Refiners Escrow. The DOE 
found that no single oil company owned 
a controlling interest in Alyeska and, 
therefore, Alyeska was not considered 
an “affiliate” of the seven firms as that 
term is defined in Paragraph VLA of the 
Stripper Well Settlement Agreement. 
Accordingly, the DOE held that the 
Refiners Escrow Release of Claims did 
not preclude Alyeska from receiving a 
subpart V crude oil refund. As an end- 
user, Alyeska was entitled to receive a 
refund of its full volumetric share. The 
total refund amount approved in this 
Decision is $117,855. 


American Jet Aviation, 04/06/90, RF272- 
6847, RD272-6847 


The DOE issued a Decision and Order 
granting a refund from crude oil 
ome 
Aviation for purchases of refined 
petroleum products during the period 
August 19, 1973 through January 27, 
1981. The DOE determined that the 
evidence offered by a group of States 
was insufficient to rebut the 
presumption of end-user injury and that 
the Applicant should receive a refund. In 
addition, a Motion for Discovery filed by 
the States was denied. The amount of 
the refund granted in this Decision is 
$6,193. 





Atlantic Richfield Co./John Mento Jr., 
Mento’s Arco, 04/03/90, RF304- 
7725, RF304-11164, RF304-11165 

The DOE issued a Decision and Order 
concerning three Applications for 

Refund filed by claimants in the Atlantic 

Richfield Company 


ARCO products by Mento’s Arco, a 
retail motor gasoline outlet located in 
Bridgeport, CT. John Mento Jr. owned 
and operated the outlet as a sole 
proprietorship during the claims period 
until he sold it to Ronald DeBiase in 
1979. Mr. DeBiase in turn sold the outlet 
to Davoud Molavi and Parivash Mofrad 
in February of 1981. Because there was 
no evidence that the right to claim a 
refund based upon the ARCO purchases 
of the Mento outlet had been transferred 
in either sale of the outlet, the DOE 
concluded that any injury related to the 
ARCO purchases fell upon the owners 
of the outlet at the time eligible 
purchases of ARCO products were 
made. Therefore, Mr. Mento's 
application was approved based upon 
the purchases at the outlet during his 
tenure of ownership, as was Mr. 
Debiase’s for his term of ownership. 
Because Mr. Molavi and Mr. Mofrad 
acquired the Mento outlet after the 
period for which refunds are available, 
their Application was denied. The 
refunds granted in this Decision totaled 
$1,465, including $392 in accrued 
interest. 


Courtaulds North America, Inc., et al., 
04/06/90, RF272-52822, et al., 
RD272-52822, et al. 

The DOE issued a Decision and Order 
concerning three applications for refund 
filed by manufacturers of textile 
products in the subpart V crude oil 
proceeding. A group of States and 
Territories (the States) objected to the 
textile manufacturers’ applications on 
the ground that certain studies 
suggested that the textile products 

_ indusiry in general was able to pass 
through increased petroeum costs to 
consumers during the petroleum price 
controls period. In rejecting that 
argument and the States’ Motions for 

Discovery, the DOE determined that the 

States had failed to show that the three 

textile manufacturers themselves had 

passed through increased fuel costs. 

Accordingly, the textile manufacturers’ 

applications were approved and the 

States’ Motions for Discovery were 

denied. 

Darling Holdings, Inc., 04/03/90, RF272- 
23228, RD272-23228 

The DOE issued a Decision and Order 
granting a refund from crude oil 


overcharge funds to the Darling 
Holdings, Inc., based on its purchases of 
refined petroleum products during the 
period August 19, 1973 through January 
27, 1981. The applicant, a processor of 
by-products, demonstrated the 
volume of its claim by making a 
reasonable estimate of its purchases. 
The applicant was an end-user of the 
products it claimed and was therefore . 
presumed injured by crude oil 
overcharges. The DOE rejected 
objections filed by a group of States 
asserting that the firm was not injured 
beause it was able to pass through to 
customers any overcharges it suffered 
due to the elasticities of supply and 
demand that exist in any industry. The 
DOE also denied a Motion for Discovery 
filed by the States. The total refund 
granted to Darling was $35,958. 


East Kentucky Power Cooperative, Inc., 
04/05/90, RF272-418 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed in the subpart V crude oil 
overcharge refund proceeding by East 
Kentucky Power Cooperative, Inc. 
(EKPC). EKPC was involved in the 
generation and transmission of electrical 
power and was an end-user of refined 
petroleum products. The OHA found no 
support for the objections of a group of 
States and Territories which argued that 
EKPC was not the appropriate recipient 
of the refund. The DOE granted EKPC a 
total refund of $5,314 and ordered EKPC 
to pass through the refund to its 
customers and to notify its state 
regulatory board of the receipt of a 
refund pursuant to the certification in 
EKPC’s Application for Refund. 


Exxon Corp./Angel Luis Valentin, et al., 
04/06/90, RF307-9252, et al. 

The DOE issued a Decision and Order 
concerning 13 Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding by resellers whose 
allocable share was less than $5,000. 
The DOE determined that gallonage 
information submitted in the DOE 
Stripper Well Exemption Litigation was 
insufficient for this proceeding and used 
instead the purchase volume sheet 
provided by Exxon for each applicant. 
However, the DOE adjusted the Exxon 
figures to reflect purchases during 1973 
through 1975, which did not appear on 
the sheet. The sum of the refunds 
granted in this Decision is $9,035 ($7,058 
principal plus $1,977 interest). 


Exxon Corp./John H. Jensen, et al. 04/ 
03/90, RF307-8766, et al. 

The DOE issued a Decision and Order 
concerning 27 Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. All of the applicants 
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purchased products from Standard Oil 
Company of Indian (Amoco) and were 
Amoco-branded dealers during the 
consent order period. Since a portion of 
Amoco’s motor gasoline supply during 
this period was composed of Exxon 
product, the applicants were indirect 
purchasers of Exxon products. However, 
since the Exxon overcharges 
experienced by Amoco would have been 
spread over all gallons sold by Amoco 
to all its customers, the DOE calculated 
a separate volumetric amount for these 
applicants by spreading the portion of 
Amoco’s allocable share of the Exxon 
consent order fund attributable to motor 
gasoline over the total number of gallons 
of motor gasoline sold by Amoco during 
the consent order period. The DOE 
calculated the applicants’ allocable 
shares according to this volumetric 
amount, and in each cash, the refund for 
each applicant was less than the $15.00 
minimum refund amount set forth in the 
Exxon proceeding. Accordingly, these 
Applications for Refund were denied. 


Exxon Corp./Joshway’s Exxon, et al., 
04/04/90, RF307-879, et al. 


The DOE issued a Decision and Order 
concerning 27 Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. Each of the 
applicants was an indirect purchaser of 
Exxon products whose supplier, the 
direct purchaser of Exxon products, had 
not demonstrated or did not intend to 
demonstrate injury in this proceeding. 
Each applicant was a retailer whose 
allocable share is less than $5,000. The 
DOE determined that each applicant 
was eligible to receive a refund equal to 
its full allocable share. The sum of the 
refunds granted in this Decision is 
$14,333 ($11,198 principal plus $3,135 
interest). 


Gulf Oil Corp./Inter City Oil Co., Inc., 
04/04/90, RF300-9371, RF300-9372 

The DOE issued a Decision and Order 
concerning two Applications for Refund 
filed by Inter City Oil Co., Inc. in the 
Gulf Oil Corporation special refund 
proceeding. The Applications were 
approved using a presumption of injury. 
The sum of the refunds granted in this 
Decision, which includes both principal 
and interest is $45,607. 


Gulf Oil Corp./O.W. Duncan, et al., 04/ 
02/90, RF300-173, et al. 


The DOE issued a Decision and Order 
concerning four Applications for Refund 
submitted in the Gulf Oil Corporation 
special refund proceeding. Although 
each applicant purchased some or all of 
its Gulf products indireclty from Gulf 
jobbers, these jobbers did not show that 
they were injured by Gulf's alleged 
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, the four 
as if the 
—— caipemeaneh dade tues 
Gulf. Each application was approved 
using a presumption of injury. The sum 
of the refunds granted in this Decision is 
$9,785. 


international Distribution Centers, Inc., 
04/06/90, RF272-21127 
The DOE issued a Decision and Order 


See 


ce Transporters Escrow 

Sontnaues their right to a refund in 
the crude oil proceeding. 
Komatz Construction, Inc., 04/04/90, 

RF272-25545, RD272-25545 

Komatz Construction, Inc., a highway 

construction contractor, filed an 
Application for Refund as an end-user of 
refined petroleum products in the 
subpart V crude oil refund 


As in previous decisions, OHA rejected 
objections filed by a group of S States 


Mount Hope Finishing Co., 04/06/90, 
RF272-470 
The DOE issued a Decision and Order 


overall, able to pass through increased 
energy costs and that Mount Hope 
should therefore not be presumed 
injured. Ai , the DOE granted 
Mount Hope a refund of $10,071. 
Murphy Oil Corp./Ericson Oil Corp./ 

Kent Oil & Trading Co., 04/06/90, 

RF309-105, RF309-1363 

The DOE issued a Decision and order 


on the $224,000 gallons on distillate fuels 
purchases. 


that were not spot 


plus $10,839 interest 
Simkins Industries, Inc., 04/03/90, 
RF272-23219 
ee 


Standard Oil Co. {Indiana)/Michigan, 
04/06/90, RM21-169 
The DOE issued a Decision and Order 
app! a Motion for Modification 
filed by the State of Michigan in the 
Am refund proceeding. The 


pment to synchronize traffic lights 
in cities throughout the State. The OHA 
determined that the program was 
restitutionary in nature and approved it. 
T. Brown Constructors, Inc., et al., 04/ 
06/90, RF272-10167, et al. 


applications were denied. 
The City of Des Moines, 04/04/90, 
RC272-63 


concerning 

filed by the Town of Braintree Electric 
phe eer ees 
oil refund proceeding. The 
aamabhdeenaenmiiamees 
ineligible to receive a subpart V crude 
oil refund because it was an affiliate of 


The Office of Hearings and Appeals 
granted refunds to refund applicants in 
the following Decisions and Orders: 
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Copies of the full text of these 
decisions and orders are available in the 
Public Reference room of the Office of 
Hearings and Appeals, room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1 p.m. and 5 p.m., except 
federal holidays. They are also available 
in Energy ent: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

Dated: June 12, 1990. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
[FR Doc. 90-14046 Filed 6-15-90; 8:45 am] 
BILLING CODE 6450-01-44 


Refund Procedures; Implementation 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 
ACTION: Notice of implementation of 
special refund procedures. 


SUMMARY: The Office of Hearings and 
Appeals (OHA) of the Department of 
Energy (DOE) announces the procedures 
aie the disbursement of $1,200,000, plus 
accrued interest, obtained by the DOE 
under the terms of a Consent Order 
entered into with Northeast Petroleum 
Industries, Inc. The OHA has 
determined that the funds will be 
distributed in accordance with the 
DOE's special refund procedures 10 CFR 
part 205, subpart V, and in accordance 
with the DOE’s Modified Statement of 
Restitutionary Policy Concerning Crude 


Oil Overcharges, 51 FR 27899 (August 4, 
1986). 

DATES AND ADDRESSES: Applications for 
Refund submitted for a portion of the 
funds allocated to the refined products 
pool must be filed in duplicate and must 
be received no later than September 17, 
1990. Applications should be addressed 
to the Office of Hearings and Appeals, 
Department of Energy, 1000 
Independence Avenue SW., 
Washington, DC 20585. All Applications 
for Refund from the refined product pool 
should display a reference to case 
number HEF-0580. 

Applications for Refund from the 
crude oil pool should be clearly labeled 
“Application for Crude Oil Refund” and 
should be mailed to subpart V Crude Oil 
Overcharge Refunds, Office of Hearings 
and Appeals, Department of Energy, 
1000 Independence Avenue SW., 
Washington, DC 20585. Applications for 
Refund from the crude oil pool must be 
filed in duplicate and postmarked no 
later than March 31, 1991. Any party 
who has previously filed an Application 
for Refund in crude oil proceedings 
should not file another Application for 
Refund from the crude oil pool. The 
previous crude oil Application will be 
deemed filed in all crude oil proceedings 
as the procedures are finalized. 

FOR FURTHER INFORMATION CONTACT: 
Max Yano, Office of Hearings and 
Appeals, Department of Energy, 1000 
Independence Ave. SW., Washington, 
DC 20585, (202) 586-6602. 
SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282{b) of the 
procedural regulations of the 
Department of Energy (DOE), 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
relates to a Consent Order entered into 
by Northeast Petroleum Industries, Inc. 
and the DOE to settle possible - 
violations of the federal petroleum price 
and allocation regulations with respect 
to its sale of crude oil and refined 
petroleum products. A Proposed 
Decision and Order tentatively 
establishing refund procedures and 
soliciting comments from the public 
concerning the distribution of the 
Northeast consent order funds was 
issued on March 1, 1990. 55 FR 8523 
(March 8, 1990). 

This Decision sets forth the 
procedures and standards that the DOE 
has formulated to distribute the 
$1,200,000 consent order fund. The OHA 
has decided to divide the funds into a 
refined products pool and a crude oil 
pool. The OHA will distribute these 
funds in accordance with the DOE’s 
subpart V refund procedures, and in 


accordance with the DOE's Modified 
Statement of Restitutionary Policy 
Concerning Crude Oil Cases, 51 FR 
27899 (August 4, 1986). Applications for 
Refund from the refined product pool 
will be accepted from customers who 
purchased controlled refined petrolewin 
products from Northeast Petroleum 
Industries during the consent order 
period. Applications for Refund from the 
refined product pool must be 
postmarked no later than 90 days from 
the date of publication in the Federal 
Register to meet the filing deadline. 

Applications for refund from the crude 
oil pool of funds must be postmarked no 
later than March 31, 1991. As we stated 
in the Decision, any party who has 
previously submitted a refund 
application in the crude oil refund 
proceedings should not file another 
Application for Refund in the crude oil 
proceedings. That previous Application 
will be deemed filed in all crude oil 
proceedings as the procedures are 
finalized. 

Dated: June 11, 1990. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 

Name of Firm: Northeast Petroleum 
Industries, Inc. 

Date of Filing: May 6, 1985. 

Case Number: HEF-0580. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement special refund 
procedures in order to remedy the 
effects of alleged violations of the DOE 
regulations. See 10 CFR part 205, 
subpart V. On May 6, 1985, the ERA 
filed a petition with the OHA requesting 
that the OHA formulate and implement 
procedures for distributing funds 
obtained through the settlement of 
enforcement proceedings involving 
Northeast Petroleum Industries, Inc. 
(Northeast). 10 CFR part 205, subpart V. 
This Decision and Order establishes 
procedures for distributing these funds 
to qualified refund applicants. 


L Background 

During the period of federal 
petroleum price and allocation controls, 
Northeast was a branded and non- 
branded independent marketer as those 
terms are defined in the Emergency 
Petroleum Allocation Act of 1973. 15 
U.S.C. 751, et seg. Between January 1, 
1973, and January 28, 1981 (the consent 
order period), Northeast engaged in the 
sale of crude oil, residual fuel oils and 
other covered petroleum products. 
Northeast was therefore subject to the 
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Mandatory Petroleum Price and 
Allocation Regulations set forth at 10 
CFR 211 and 212. The ERA conducted an 
extensive audit of Northeast’s 

tions and found in its September 
30, 1980, Notice of Probable Violation 
(Case No. 110H00249) (NOPV) and in its 
August 27, 1982, Proposed Remedial 
Order (Case No. 6COX00241) (PRO) that 
the firm had likely violated applicable 
DOE pricing and allocation regulations 
in its sales of crude oil and refined 
petroleum products during the consent 
order period. In order to settle all claims 
and disputes between Northeast and the 
DOE, the two parties entered into a 
Consent Order that became final on 
August 15, 1983. Under the terms of the 
Consent Order, Northeast agreed to 
remit $2,000,000 to the DOE to settle 
alleged violations that occurred during 
the consent order period. 

The Consent Order states that 
$800,000 of the $2,000,000 remitted by 
Northeast would be disbursed directly 
to identifiable, eligible end-users of No. 
6 residual fuel oil. According to ERA 
files, these distributions were made by 
Northeast.! As a result, there remains 
$1,200,000 in principal in the Northeast 
Account ($2,000,000 — $800,000 = 
$1,200,000). 

On March 1, 990, the OHA issued a 
Proposed Decision and Order (PD&O) 
setting forth a tentative plan for the 
distribution of the Northeast consent 
order funds. In order to give notice to all 
potentially affected parties, a copy of 
the PD&O was published in the Federal 
Register and comments were solicited. 
55 FR 8523 (March 8, 1990). The only 
comments received concerned the 
proposed division of the consent order 
fund between crude oil and refuned 
products and the proposed procedures 
for disbursing the crude oil funds. In this 
Decision and Order, we will address 
those comments, and we will adopt final 
refund procedures for the distribution of 
the funds in the Northeast escrow 
account. 


II. Allocation of the Northeast Consent 
Order Fund 


Because the Northeast Consent Order 
resolves alleged violations involving 
sales of both crude oil and refined 
products, in the PD&O we proposed to 
divide the fund into two pools. Standard 
Oil Co. (Indiana) 10 DOE { 85,048 (1982). 
We estimated that Northeast sold 
approximately 8,756,848,629 gallons of 
crude oil and refined products during the 


* See June 2, 1969, memorandum of telephone 
conversation between Dan Bullington of ERA and 
Stephanie Maffett, OHA staff analyst. 


consent order period.” This total volume 
consisted of approximately 1,517,907,871 
gallons (17.33 percent) of crude oil and 
7,238,940,758 gallons (82.67 percent) of 


products pools in the same + as 
Northeast's sales occurred. 

Kalodner, counsel for a group of six 
public utilities, fourteen transporters 
and four manufacturers, filed comments 
in which he objects to the proposal to 
divide the consent order funds based on 
Northeast’s sales volumes. Mr. Kalodner 
states that such a division is 
unprecedented, and contends that, 
lacking information of litigation risk 
assessments by the ERA, the OHA 
should divide the fund on the basis of 
the alleged violation amounts on crude 
oil and refined product sales. 

We are unpersuaded by Mr. 
Kalodner’s arguments. Determining the 
proper division of a settlement fund is 
an intricate process which involves 
balancing a number of issues and 
concerns. For example, we consider the 
nature of the settlement reached, the 
size of the consent order firm, the scope 
of its operations, the information 
available in ERA audit files, the 
applicable enforcement d 
relative ae of information 
contained in the seapeins documents, 
and numerous other factors. — 
the ERA often makes = ° 
suggestions e vision ofa 
consent nakaae OHA has the 
discretion to make a final determination 
regarding the most equitable allotment 
of funds. In the present case, our 
determination to divide the Northeast 
fund in the same proportion that the 
firm's sales occurred was similar to 
other cases in which we made the same 
choice and is based on a number of 
factors. 

The Northeast Consent Order is 
global in nature; that is, it settles all 
regulatory violations against Northeast, 
regardless of whether or not the 


ts, the 


® Northeast has entered into three previous 


Inc., 10 DOE { 85,021 (1982); Northeast Petroleum 
Industries, 13 DOE { 85,162 (1985}; Northeast 
Petroleum Industries, Inc., 14 DOE { 85,410 (1986). In 
addition, we have deducted the volume of No. 6 
residual fuel oil for which direct refunds have been 
made pursuant to the present Consent Order. 

* See August 27, 1982, PRO and January 19, 1989, 
memoranda of conversations between 


deletions bal oon Some sons = 
the time of settlement. Thus, the 

Consent Order is not limited to the 
specific products or time periods 
discussed in the existing 

enforcement documents issued to 
Northeast. To look exclusively to these 
documents in determining the allocation 
of funds, as Mr. Kalodner suggests, 
ignores the global nature of this refund 
proceeding. Moreover, it is extremely 
important that neither the PRO nor the 
NOPV represents a final assessment 
that Northeast overcharged its 
customers. In similar cases, the OHA 
has found the division of a consent 
order fund according to a firm's sales 
volumes or sales revenues to be the 
most equitable means of allocating the 
fund. Union Texas Petroleum Corp., 12 
DOE { 85,166 at 88,514 (1985); Standard 
Oil Company (Indiana) 10 DOE at 
88,195-88,197. The ERA has made no 
suggestions to the contrary. 

We have carefully weighed all the 
available information and have 
determined that the method we 
originally proposed is the most equitable 
under the circumstances and best 
reflects the global nature of the 
Northeast consent order. Accordingly, 
we will divide the consent order fund as 
proposed, setting aside 17.33 percent, or 
$207,960, as a pool of crude oil funds 
available for disbursement. The 
remaining 82.67 percent, or $992,040, will 
be set aside as a pool of funds to be 
made available for distribution to 
claimants who demonstrate that they 
were injured by Northeast’s alleged 
overcharges in its sales of refined 
petroleum products. 


Ill. Refund Procedures for Crude Oil 
Claims 


On July 28, 1986, as a result of the 
court-approved Settlement Agreement in 
The Department of Energy Stripper Well 
Exemption Litigation, In Re: M.D.L. No. 
378, the DOE issued a Modified 
Statement of Restitutionary Policy 
(MSRP) providing that crude oil 
overcharge revenues will be divided 
among the States, the United States 
Treasury, and eligible purchasers of 
crude oil and refined products. 51 FR 
27899 (August 4, 1986). Up to 20 percent 
of the crude oil violations amounts will 


injured parties 

and/or refined petroleum products 
between August 19, 1973 and January 31, 
1981 (the crude oil price control period). 
We proposed that such claims be 
processed through subpart V special 
refund procedures. The MSRP also calls 
for the remaining 80 percent of the funds 
to be disbursed among state and federal 
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set of Gas Toechary of tha Unite 


- States. 


The Northeast crude oil funds are 


to the state and fedeal governments for 
indirect restitution. 

Mr. Kalodner also filed objections to 
this proposal on the grounds that the 
proposed 20 percent of the funds to be 


oil claims and assure “full parity” for all 
refund claimants. Mr. Kalodner 
maintains that at least 22 percent of all 
crude oil monies will be necessary to 
meet all crude oil claims. He therefore 


same arguments 
of the 20 percent reserve in numerous 
previous cases. See, e.g., Texaco, Inc., 19 
DOE { 85,200 at 88,371-72; New York 
Petroleum, Inc., et al., 18 DOE § 85,435 at 


88,701 (1988); Getty Oil Company, 18 
DOE { 85,808 at 89, 322 (1989). In these 
addressed 


Energy Guidelines { 90,509 at 90,665. 
Furthermore, there is no evidence to 
suggest that the 20 percent reserve 
amount is insufficient for direct 
restitution. This same point was made 
by the U.S. District Court for the District 
of Columbia recently when it rejected a 
challenge based on the same assertion. 
See Con. Ed. v. Herrington, Nos. 87- 
1717, 88-0911, 88-1339, slip op. (D.D.C. 
May 14, 1990). Thus, as proposed, we 
will allocate 20 percent of the crude oil 
funds, or $41,592, plus interest, for direct 
restitution to crude oil claimants. In 
addition, we will direct the DOE's Office 
of the Controller to distribute $83,184 
plus appropriate interest to the states 
and $83,184 plus appropriate interest to 
the ee government. 

the process which the 
OHA will use to evalute claims based 
on crude oil violations will be modeled 
after the process the OHA has used to 
evaluate claims based on alleged refined 
product overcharges pursuant to 10 CFR 
205, subpart V. Mountain Fuel Supply 
Co., 14 DOE { 85,475 (1986) (Mountain 
Fuel}. As in non-crude oil cases, 
applicants will be required to document 
their purchase volumes and to prove 
that they were injured by the alleged 
violations (i.e., that they did not pass 
through the alleged overcharges to their 
own customers). We will apply the 
standards for showing injury that the 
OHA has developed in analyzing non- 
crude oil claims. See, e.g., Dorchester 
Gas Corp., 14 DOE { 85,240 (1986). These 
standards include a finding that end- 
users and ultimate consumers whose 
businesses are unrelated to the 
petroleum industry were injured by a 
consent order firm's all 
overcharges. Refunds to eligible 
claimants who purchased refined 
petroleum products will be calculated on 
the basis of a volumetric refund amount 
derived by dividing the Northeast crude 
oil refund pool of $207,960 by the total 
consumption of petroleum products in 
the United States during the crude oil 
price control period (2,020,997,335,000 
gallons). Mountain Fuel, 14 DOE at 
88,867. This approach reflects the fact 
that crude oil overcharges were spread 
to every region by the Entitlements 


Program.* The volumetric amount for 

the crude oil pool established in this 
is therefore $0.000000103/ 

gallon of refined products purchased 

($207,960/2,020,997,335,000 

gallons = $0.000000103/ gallon). 


IV. Final Refund Procedures for Refined 
Product Claims 


No comments were filed with respect 
to the proposed procedures for 
distributing the refined product portion 
of the Northeast consent order fund. We 
will therefore adopt the proposed 
procedures for distributing the 
remaining $992,040 in the Northeast 
consent order fund which is attributable 
to alleged violations involving refined 
products. 


A. Exclusion From Refund Procedures 


Firms and individuals that purchased 
Northeast refined products during the 
consent order period may file claims in 
this proceeding. However, as we stated 
in the PD&O, Northeast has entered into 
three prior Consent Orders with the 
DOE involving refined products, and 
special refund procedures have been 
established in connection with these 
Consent Orders. See note 2, supra. We 
will therefore exclude from this refund 
proceeding any claim attributable to 
transactions covered by a prior 
Northeast Consent Order.® In addition, 
any potential claimant that received a 
direct refund from Northeast on the 
basis of purchases pursuant to this 
Consent Order will not be eligible for a 
refund in this proceeding based on those 
same purchases.® 


* The Department of Energy established the 
Entitlements Program to equalize access to the 
benefits of crude oil price controls among all 
domestic refiners and their downstream customers. 
To accomplish this goal, refiners were required to 
make transfer peyments among themselves 
the purchase and sale of “entitlements.” This 
balancing mechanism had the effect of evenly 
dispersing overcharges resulting from crude oil 
miscertifications throughout the domestic refining 
industry. See, e.g., Amber Refining, Inc., 13 DOE 
4 85,217 (1085). 

® The products and time-periods covered by the 

Consent Orders are as follows: 

* Northeast made these refunds to end-user 
customers based on their purchases of No. 6 
residua! fuel oil from Northeast during the period 
November 1973 to March 1974. 


May 1, 1974-August 31, 1979. 
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B. Calculation of Refund Amounts 


In establishing the procedures which 
will govern the Northeast special refund 
proceeding, we will adopt certain 
presumptions that will permit claimants 
to participate in the refund process 
without incurring inordinate expense 
and will enable the OHA to consider 
refund applications in the most efficient 
manner possible.? American Pacific 
International, Inc. 14 DOE 85,158 
(1986) (API). First, we will adopt a 
presumption that the alleged 
overcharges were dispersed equally in 
all sales of refined products made by 
Northeast during the consent order 
period and that refunds should therefore 
be made on a volumetric basis. In the 
absence of better information, a 
volumetric refund assumption is sound 
because the DOE price regulations 
generally required a regulated firm to 
account for increased costs on a firm- 
wide basis in determining its prices. 

Under the volumetric refund 
approach, a claimant will be eligible to 
receive a refund equal to the number of 
gallons purchased times the per-gallon 
refund amount, plus accrued interest. As 
stated earlier, Northeast sold 
approximately 7,238,940,758 gallons of 
refined products during the consent 
order period. Accordingly, the per-gallon 
refund amount will be set at $0.000137/ 
gallon ($992,040/7,238,940,758 
gallons =$0.000137/ gallon). Successful 
applicants will also receive a pro rata 
share of the interest accrued on the 
Northeast escrow fund. 

The volumetric refund presumption is 
rebuttable. We recognize that some 
claimants may have been 
disproportionately overcharged by 
Northeast. Therefore, any purchaser 
may file a refund application based on a 
claim that it suffered a disproportionate 
share of the alleged overcharges. Sid 
Richardson Carbon and Gasoline Co., 12 
DOE { 85,054 at 88,164 (1984). 

In addition, we will establish a 
minimum amount of $15.00 for refund 
claims. We have found through our 
experience in prior refund cases that the 
cost of processing claims in which 
refunds of less than $15.00 are sought 
outweighs the modest benefits of 
restitution in those situations. Uban, 9 
DOE at 85,223. 


C. Determination of Injury 


Once a claimant's potential refund 
has been calculated, we must determine 
whether the claimant was injured by its 
purchases from Northeast. Based on our 


™ The subpart V regulations specifically authorize 
the use of presumptions in special refund 
proceedings. 10 CFR part 205, subpart V. 


experience in prior su Vv 
proceedings, we will adopt a number of 
injury presumptions that will simplify 
and streamline the refund process. 
These presumptions excuse members of 
certain applicant categories from 
proving that they were injured by 
Northeast’s alleged overcharges. We 
will discuss the applicable presumptions 
and the showing that each type of 
applicant must make below. 


(1) End-Users 


We will adopt a finding that end- 
users, or ultimate consumers whose 
businesses are unrelated to the 
petroleum industry, were injured by the 
alleged overcharges settled in the 
Northeast Consent Order. Unlike 
regulated firms in the petroleum , 
industry, end-users generally were not 
subject to price controls during the 
consent order period. Moreover, they 
were not required to keep records that 
justified selling price increases by 
reference to cost increases. For these 
reasons, an analysis of the impact of the 
alleged overcharges on the final prices 
of non-petroleum s:nods and services 
would be beyond the scope of a special 
refund proceeding. Texas Oil & Gas 
Corp., 12 DOE { 85,069 at 88,209 (1984) 
(Texas). Therefore, end-users of 
Northeast products must only establish 
that they were ultimate consumers of a 
specific volume of Northeast products to 
qualify for a refund of their full allocable 
share of the consent order fund. 


(2) Cooperatives and Regulated Firms 


We also will not require firms whose 
prices for goods and services are 
regulated by a government agency or by 
the terms of a cooperative agreement to 
demonstrate injury as a result of alleged 
overcharges on refined products. 
Although such firms, e.g., public utilities 
and agricultural cooperatives, generally 
would have passed any overcharges 
through to their customers, they would 
generally pass through any refunds as 
well. Therefore, we will require such 
applicants to certify that they will pass 
any refund received through to their 
customers, to provide us with a detailed 
explanation of how they plan to 
accomplish this restitution, and to 
explain how they will notify the 
appropriate regulatory body or 
membership group of their receipt of the 
refund money. See Office of Special 
Counsel, 9 DOE { 82,538 at 85,203 (1982). 
However, utility claimants that are 
granted a refund of $5,000 or less will 
not be required to certify that they will 
pass the refund through to their 
customers. See Placid Oil Co., 18 DOE 
{ 85,176 (1988). We further note that a 
cooperative's sales of Northeast 


products to non-members will be treated 
in the same manner as sales by other 
resellers. 


(3) Resellers, Retailers and Refiners 


a. Refiners, Resellers and Retailers 
Seeking Refunds of $5,000 or Less. We 
will adopt a presumption, as we have in 
many previous cases, that purchasers 
seeking small refunds were injured by 
Northeast pricing practices. See, e.g., 
Uban Oil Co., 9 DOE { 82,541 at 85,224— 
25 (1982) (Uban). We recognize that the 
cost to the applicant of gathering 
evidence of injury to support a small 
refund claim could exceed the 


procedures, some injured parties would 
be denied an opportunity to obtain a 
refund. Under the small-claims 
presumption, a claimant seeking total 
refunds of $5,000 or less will not be 
required to submit any evidence of 
injury beyond establishing the volume of 
Northeast products it purchased during 
the settlement period. Texas, 12 DOE at 
88,210. 

b. Reseller and Retailer Mid-Level 
Presumption. As proposed in the PD&O, 
we will adopt the mid-level presumption 
which allows a reseller or retailer 
claimant whose allocable share exceeds 
$5,000 to receive as its refund the larger 
of $5,000 or 40 percent of its allocable 
share up to $50,000 without making the 
detailed demonstration of injury that is 
described below.* Consequently, an 
applicant in this group will only be 
required to provide documentation of its 
purchase volumes of Northeast refined 
products during the consent order 
period. Resellers and Retailers that wish 
to receive refunds in excess of $50,000 
must follow the procedures for 
demonstrating injury. See Gu/f Oil 
Corporation, 16 DOE { 85,381 (1987). 

c. Refiners, Resellers and Retailers 
Seeking Larger Refunds. A refiner, 
reseller or retailer with a larger claim, 
(i.e., greater than $5,000) will be required 
to provide a detailed showing of injury 
in order to receive its full allocable 
share. This showing will gernerally 
consist of two distinct elements. First, a 
claimant will be required to show that it 
maintained “banks” of 
increased product costs (banked costs) 
in excess of the refund claimed. Second, 
because a showing of banked costs 
alone it not sufficient to establish injury, 
a claimant must provide evidence that 
market conditions precluded it from 


* National average profit margin date for resellers 


overcharges incurred in their 
Oil Corporation, 16 DOE { 85,381 at 88,737 (1987). 
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purchaser 
presumption and establishing the extent 
to which it was injured. 


e.g.. Jay Oil Co., Inc., 16 DOE § 85,147 : 
(1987). A consignee agent is a firm that 
distributed covered 


specified the price to be paid by the 


A consignee may t the presumption 
f in) establishing that “[its] 
sles volumes nt ful eomapaaing 


co due to 
oe 
consent order firm's] practices.” See 

Gulf Oil Corp./C.F. Canter Oil Co., Inc. 
13 DOE { 85,388 at 88,962 (1986). 


(5) Sepineste ee Refunds Based 
on All 

We ow ee alleging 
Wemay allocation violations. Such 


the 
allocation regulations. 10 CFR part 211. 
Claimants refunds based upon 
an alleged allocation violation by 
Northeast must make a reasonable 
demonstration that their claim is well 
founded and non-spurious. Marathon 
Petroleum Company/Research Fuels, 
Inc., 19 DOE 85,575 (1989) (Marathon/ 
RF7}. in past cases, we ga have 
been required to make 
demonstration by watabliching (i) that 


relevant base period; (ii) that the 
consent order firm failed to furnish 
petroleum products that it was obliged 
to supply the claimant under 10 CFR 
part 211; (iii) that the claimant 
demanded the volumes; and (iv) that the 
claimant took some contemporaneous 
action with the agency to mitigate its 
injury. In addition, the claimant must 
establish that it was injured by the 
alleged violation and document the 
extent of its injury. OKC Corp./Town & 
Country Markets, Inc., 12 DOE { 85,094 
(1984), and Aztex Energy Co., 12 DOE 
q 85,116 (1984), Texaco, Inc., 20 DOE 
4 85,147 (1990). 

In evaluating whether an allocation 
claim meets these standards, we will 
consider various factors. For example, 
we will seek to obtain as much 
information as possible about the 
agency's treatment of contemporaneous 
complaints by the claimant, and we will 
look at any affirmative arguments made 
by Northeast in its defense. See 
Marathon/RFT, 18 DOE. To assess an 
allocation claimant's injury, we will 
evaluate the effect of the alleged 
allocation violation on its entire 
business with particular reference to the 
amount of product that it received from 
suppliers other than Northeast. In 
determining the amount of an allocation 
refund, we will utilize any information 


that a be available regarding the 
portion of the Northeast consent order 
amount that the agency attributedto 
allocation violations in general and to 
the specific allocation violation alleged 
by the claimant. Claimants who make a 
reasonable and non-spurious 
demonstration of an allocation violation 
and show that they were injured by the 
alleged violation may receive a refund 
based on the profit lost as a result of 
their failure to receive the allocated 
product.* However, since the Northeast 
Consent Order reflects a negotiated 
compromise and the consent order 
amount is less than Northeast’s 
potential liability in these proceedings, 
we will prorate any allocation refund 
that would be disproportionately large 
in relation to the consent order fund. 


D. Distribution of the Remainder of the 
Consent Order Funds Attributable to 
Northeast’s Refined Product Sales 


In the event that money remains after 
all refund claims from the Northeast 
refined product pool have been 


with the provisions of the Petroleum 
Overcharge Distribution and Restitution 
Act of 1986, H.R. 5400, Title III, 89th 
Cong., 2d Sess., Cong. Rec. H11319-21 
(Daily E. October 17, 1986). 


E. General Refund Application 
Requirements 


Pursuant to 10 CFR 205.283, we will 
now accept Applications for Refund 
from individuals and firms that 
purchased refined covered products sold 
by Northeast Petroleum Industries 
during the period March 6, 1973 through 
January 27, 1981. No “class claims” on 
behalf of groups of applicants will be 
permitted. There is no specific 
application form that must be used. All 
Applications for Refund should include 
the following information: ' 

(1) A conspicuous reference to Case 
Number HEF-0580 and the name and 
address of the applicant during the 
period for which the claim is filed, as 
well as the name to whom the refund 
check should be made out and the 
address to which the check should be 
sent; 

(2) The name, title, address and 
telephone number of a person who may 
be contacted by OHA for additional 
information concerning the Application; 

(3) The manner in which the applicant 
used the Northeast product, i.e., whether 


® If we receive numerous allocation claims, we 
may adopt a more general formula for calculating 
refunds based on alleged allocation violations. 
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i woneneeeien retailer, consignee, 
e 
ap Percach selinad esveeed uct, 
as sane etecaniee of 


gallons t the applicant purchased 
Northeast during the March 6, 1973 


atlas dameroe an indirect 


of Northeast refined covered 


originally sold by Northeast; 
(5) All relevant material necessary to 
support its claim in accordance with the 


injury presumptions and requirements 
outed above; 


(6) If the applicant was or is in any 
way affiliated with Northeast, an 
of the nature of that 
affiliation; 
(7) A statement as to whether there 


pplicant’ 
refund period. If there was such a 
change in ownership, the applicant must 
submit a detailed explanation as well as 
provide the names and addresses of the 
previous or subsequent owners; 

[an Ak steheantalt Uo to whaiher Ge 
claimant is or has been involved in any 
DOE enforcement proceedings or private 
actions filed under section 210 of the 
Economic Stabilization Act. If these 


its current status. The applicant must 

inform OHA of any change in status 

while its Application for Refund is 
See 10 CFR 205.9(d); 

(9) A statement as to whether the 
applicant has received a refund from the 
DOE or from Northeast Petroleum 
Industries in this or any oe — 
Petroleum Industries special refun 


proceeding; 
(10) A statement as to whether the 
applicant or a related firm has filed any 
other Application for Refund in this 


(11) A statement as to whether the 
related firm has 


cnt bellet. { caeentend dhatengenn 


10 If an applicant submits estimated purchase 
volume figures, it must provide a detailed 
explanation of how it derived the estimates. 


Government 
may be subject to a fine, a jail sentence, 
or both, pursuant to 18 U.S.C. 1001.” 


in which the confidential information is 
deleted, together with a statement 
specifying why the information is 

co 


It Is Therefore Ordered That: 

(1) Applications for refund from the 
funds remitted to the Department of 
Energy by Northeast Petroleum 


Industries 
on August 15, 1983, may 


Order 
now be filed. 

(2) Applications for Refund from the 
Northeast Petroleum Industries refined 
product pool must be filed no later than 
90 days after publication of this 
Decision in the Federal Register. 

(3) Applications for Refund from the 

Petroleum crude oil pool must 
 ennamamaenie iteriearemmeinas 


(4) The Director of Special Account 
and Payroll, Office of 


Accounting and Systems 
Development, Office of the Controller, 
Department of Energy, shall take all 
steps to transfer, as 


ps necessary to provided 
in Bpeeenes PS eae ae the 
net current crude oil equity from 


pursuant to 
Deseenee ee See eee 
ted “Crude Tracking-States, 
Saker SoUDOMaseW. 

(6) The Director of Special Accounts 
and Payroll shall transfer $83,184 in 
principal, plus appropriate interest, of 
the funds obtained pursuant to 
Paragraph (4) above into a subaccount 
denominated “Crude Tracking-Federal,” 
Number 999DOE002W. 


(7) The Director of Special Accounts 

and Payroll shall transfer $41,592 in 
plus appropriate interest, of 

the funds obtained pursuant to 
oe "Tracking. 
Claimants 3,” Number 

(8) This is a final order of the 
Department of Energy. 


Dated: June 11, 1990. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
[FR Doc. 90-14047 Filed 6-15-00; 8:45 am] 
BILLING CODE 6450-01-18 


Solid Waste Amendments of 1984 
(HSWA) 


AGENCY: Environmental Protection 
Agency (EPA). 

action: Notice of intent to grant an 
exemption to Chemical Waste 


Continued Disposal of 


Environmental Protection Agency 
are «hoe eaeh ees 
exemption from the 


out of the injection zone over the next 

10,000 years. 

RON Tie ene a peaneianaetee 
compare te sniD ane a aes 

Comments will be until July 23, 

1990. Comments received after the close 
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hearing will be scheduled for this 

action and notice will be given 
ee 
mailing list developed by the 
Underground Injection Control (UIC) 
program. If you ant to be notified of the 
date and lovation of the public hearing 
and information session, please contact 
the person listed below. 
aporesses: Submit written comments, 
by mail, to: United States Environmental 
Protection Agency Region V, 
Underground Injection Control Section 
(SWD-TUB-8), 230 South Dearborn 
Street, Chicago, Illinois 60604, Attn: John 
Taylor. 
FOR FURTHER INFORMATION CONTACT: 
James D. Paulson, Lead Petition 
Reviewer, UIC Section, Water Division, 
Office Telephone Number: (312) 886- 


The Hazardous and Solid Waste 
Amendments of 1984 (HSWA), enacted 
on November 8, 1984, impose substantial 
new responsibilities on those who 
handle hazardous waste. The 
amendments prohibit the continued land 
disposal of untreated hazardous waste 
beyond specified dates, unless the 
Administrator determines that the 
prohibition is not required in order to 
protect human health and the 
environment for as long as the waste 
remains hazardous (RCRA section 
3004(d)(1), (e)(1), (£){2), phe a - 
statute specifically defin 
disposal to include any onl of 
hazardous waste in an injection well 
(RCRA section 3004{k)). After the 
effective date of prohibition, hazardous 
waste can be injected only under two 
circumstances: 

(1) When the waste has been treated 
in accordance with the requirements of 
40 CFR part 238 it to section 
3004{m) of RCRA, (the USEPA has 
adopted the same treatment standards 
for injected wastes in 40 CFR part 148, 
subpart B); or 

(2) When the owner/operator has 
demonstrated that there will be “No 
Migration” of hazardous constituents 
from the injection zone for as long as the 
waste remains hazardous. Applicants 
seeking an exemption from the ban must 
demonstrate either: 

(a) That the waste undergoes a 
chemical transformation so as to no 
longer pose a threat to human health 
and the environment; or 


(b) That fluid flow is such that 
injected fluids would not migrate 
vertically upward out of the injection 
zone or to a point of ina 
period of 10,000 years (40 CFR 148.20(a), 
53 FR 28118 (July 26, 1988)). 

EPA promulgated final regulations on 
July 26, 1988, (53 FR 28118) which govern 
the submission of petitions for 
exemption from the injection prohibition 
(40 CFR part 148). At time frame of 
10,000 years was specified for the 
petition demonstration, not because 
migration after that time is of no 
concern, but because a demonstration 
which can meet a 10,000 year time frame 
will likely provide containment for a 
substantially longer period, and also 
allow time for geochemical 
transformations which would render the 
waste nonhazardous or immobile. 


B. Facility Operation and Process 


Hazardous aqueous wastes have been 
commercially disposed by deep well 
injection at the Vickery, Ohio facility, 
since June, 1976. A waste oil recovery 
operation known as Don's Oil and Road 
Oiling Service, began operations at the 
Vickery site in 1960. Ohio Liquid 
Disposal, Inc. (OLD) acquired the waste 
oil operation in 1970, and drilled the first 
injection well in 1972. ing in 1976, 
OLD injected wastes thathad . 
accumulated on-site in several 
impoundments as a result of the earlier 
waste oil recovery operation. After OLD 
injected waste oils for several years, the 
facility also began to accept industrial 
wastes, such as cutting oils, hydraulic 
fluids, solvents, waste pickle liquor, 
metal related industrial by-products, 
lime sludges, and chemical products 
from off-site sources for deep well 
disposal. 

CWNM has operated the Vickery 
injection facility since 1978, and 
continues to receive hazardous aqueous 
wastes from many sources and to 
dispose of these wastes in four injection 
wells. CWM receives waste generated 
by the iron and steel industry through 
steel finishing processes, and by 
industries that generate wastes through 
galvanizing, pickling, acid etching, 
electroplating, stripping, electro- 
polishing, cleaning, electro-machining 
and anodizing processes. In addition, 
CWM receives smaller volumes of 
wastes such as recycling operation 
process waters, incinerator scrubber 
waters, non-hazardous waters that 
include storm water from site 
remediation areas, and those generated 
from previous waste handling or 
disposal activities. Leachate that is 
collected from solid waste landfills 
constitutes another major portion of 


waste that is disposed through deep 
well injection. 

Chemically, the waste received for 
disposal consist of dilute acids, aqueous 
brines, slurries and oily wastewater. 
CWM receives both sulfuric and 
hydrochloric spent pickle liquors with 
spent sulfuric acid being predominant. 
Waste streams are processed for 
compatibility, composited and stored in 
several tanks and eventually injected 
into the deep wells. CWM has injected a 
total of approximately 730 million 
gallons of mixed hazardous wastes 
between 1976 and 1989, and during this 
period the annual injection volume has 
averaged 52 million gallons. The annual 
injection volume reached a maximum of 
86 million gallons in 1,983, but in the last 
3 years (1987 to 1989) the annual 
injection volume has averaged 29 million 
gallons. 


C. Waste Treatment Prior to Injection 


Prior to the disposal of hazardous 
waste through deep well injection at the 
CWM facility, the individual waste 
components are processed and 
combined in several tanks so that pH 
and specific gravity of the composite 
meet Ohio Environmental Protection 
Agency (Ohio EPA) permit 
requirements. Waste processing begins 
with the initial receipt of the various 
waste streams and CWM, as required 
through permits and other binding legal 
agreements, completes appropriate 
screening procedures and preliminary 
compatibility checks prior to 
compositing wastes for injection. 
Screening procedures are detailed in the 
Waste Analysis Plan found in appendix 
B of the petition. 


D. Submission 


On January 19, 1988, CWM submitted 
a petition for exemption from the land 
disposal restrictions on hazardous 
waste injection under the regulations 
promlulgated pursuant to the HSWA 
Amendments of RCRA (40 CFR part. 
148). This submission was reviewed for 
completeness and revised documents 
were received on December 4, 1989. 
Several subsequent supplemental 
submissions were made thereafter to 
resolve deficiencies. The total 
submission was reviewed by staff at the 
USEPA, the Ohio EPA, the Ohio 
Department of Natural Resources 
(ODNR) and, in part, by consultants 
hired by the USEPA to assist in their 
determination. 


Il. Basis for Determination 
A. Waste Description and Analysis 


The current injected waste is a 
composite of the various waste liquids 
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iH is a} 
2 ed mo dame 
wa ntaanhanadeae constituents. 


other waste specific prohibitions. 
Collectively, these injected wastes are 
subject to injection restrictions that are 
effective August 8, 1990. 


B. Well Construction and Operation 


currently disposes 
by injection into four 
pep a eae ig 


bandoned, according to 
approved by Ohio EPA, such that 
geologic formations are sealed and the 
underground sources of drinking water 
(USDWs) are not and will not be 
contaminated with injected wastes. 
USDWs are geologic formations, that as 


per liter (mg/1) total 
dissolved solids. CWM’'s four 
operational injection wells were all 
constructed with three strings of casing 
and each casing string was cemented to 
seal the geologic formations that were 
ee 
er diameter pipe with a 


(or 
siemeenaetiemeaaiemes 
the longstring casing in each of the four 


not enter the annulus. 


i 
pressure, system is triggered 
and injection is shut off. 

overs have 


were installed to remedy defects in the 
longstring areal meee tent as aa. 


eae ole wecs adatlat ies see 
to ensure that all waste fluid is injected 
into the Mt. Simon Sandstone as 
required by permits. 
C. Mechanical Integrity Test (MIT) 
Information 

USEPA regulations in 40 CFR 
encanta? 
to patlucs ethadetuntnndioe athe’ 
Se 


investigation was extensive and 
included 59 miles of seismic data and 
provided seismic cross sections (time 
profiles) that cross the Vickery site in 

tely north to south and east to 
west directions. CWM 


the 
investigation after an with 
Ohio EPA in October of 1960. Evaluation 





of available seismic results indicates an 
anticlinal feature in the deeper 


Vickery facility that extends north and 
south for several miles. This feature is 1 


y: 

Submitted information which includes 

cal evaluations and seismic 

reflection results, at this point indicates 
that the Mt. Simon Sandstone and 
overlying rock layers are free of a 
transmissive fault or fracture which 
could allow fluids to move between 
formations. However, further 
confirmation of the absence of a 
transmissive fault or fracture and the 
integrity of the Mt. Simon Sandstone 

and overlying rock layers is deemed 
desirable in view of the anticlinal 
feature described above. Therefore, 
CWM will be required to provide 
additional evaluations of the seismic 
reflection data within a 5-mile radius of 
the CWM facility as a condition of any 
final exemptioin issued. 

In terms of seismicity, the region is 
generally stable and is located in an 
area of minor risk as described in 
section 9 of the petition. Only smail 


within a 75-mile radius of the site. Prior 
to the initiation of CWM's injection 
activities at the Vickery facility, two 
earthquakes were recorded in the 
southwestern part of Sandusky County 
in 1974 and 1975. These events had low 
intensity, II and IV on the Modified 
Mercalli Scale, and the epicenters were 
approximately 20 to 25 miles from 
CWM's facility. The highest intensity for 
a seismic event within a 75-mile radius 
of CWM's facility was recorded in 1961, 
with an intensity of V on the Modified 
Mercalli Scale. The 1961 seismic event 
had an epicenter approximately 35 miles 
southwest of CWM'’s facility. Should an 
earthquake of similar intensity or 
comparable magnitude occur closer to 
CWM in the future, it would not be 
expected to cause structural damage to 
the injection well or a release of waste 
from the injection zone. 

The injection activities at the CWM 
facility have not induced earthq 
measurable by the existing network of 
seismographs which are operated by the 
University of Michigan under contract to 
the United States Nuclear Regulatory 


facility of a magnitude of 2.0 or greater 
on the Richter Scale. 


2. Injection Zone Description 


The injection zone must have 
appropriate physical rock properties, 
sufficient thickness, continuity, and be 
free of known transmissive faults or 
fractures so that waste fluids are 
prevented from migrating into USDWs. 
The suitability of the injection zone for 
continued disposal of waste at the site 
was based on an extensive review of 
published literature, geological 
evaluations of more than 800 ft. of rock 

recovered from the injection zone 
Soskhatlonh, and analysis of laboratory 
core testing data, geophysical open hole 
logging information, and geologic maps 
and cross sections. The injection zone 
consists of 584 ft. of rock secton 
(thickness referenced to Well #5) that 
includes five geologic formations (See 
Figure 1). The lowermost unit is the Mt. 
Simon Sandstone, which in ascending 
order is overlain by the Rome Formation, 
the Conasauga Formation, Kerbel 
Formation and the Knox Dolomite. The 
injection zone formations are considered 
continuous within the site area based on 
the available geological information. 

At the CWM site, the injection 
interval, or the interval into which waste 
is directly emplaced, is the Mt. Simon 
Sandstone which is encountered at 2,791 
feet below the surface and has a 
thickness of 139 ft. (all formation depths 
and thicknesses will be referenced to 
Well #5). The Mt. Simon Sandstone has 

' an average gross thickness of 
121 ft. within a 5-mile radius of 


| the site and reaches a minimum 


thickness of 84 ft. in the vicinity 
of Well #3. The uppermost 30 
ft. of the injection interval receives the 
bulk of the wastestream volume, based 
on the radicactive tracer surveys 
(RTSs). The Mt. Simon consists 
primarily of well sorted, very fine to 
coarse grained sandstone as indicated 
by core evaluations, and includes both 
quartz and feldspar grains, with 
dolomite and clay as accessory 
minerals. Both the permeability and 
porosity of the injection interval are 
suitable for waste injection as 
evidenced by analysis of core analyses 
which shows that the injection interval 
has an average horizontal permeability 
(to air) of 42 millidarcies (md) and an 
average porosity of 14 percent. The 
upper part of the injection zone, the 
“containment interval”, is 445 ft. thick 
and includes the Rome, Conasauga, 
Kerbel, and Knox formations. The 
containment interval was cored in 
CWM's wells and an extensive amount 
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which is encountered at a depth of 2582 
ft. directly overlies the Mt. Simon and 
consists of three lithologic layers: A basal 
dolomite that is 64 ft. thick, a middle 
dolomitic sandstone that is 40 ft. thick, 
and an upper dolomite that is 105 ft. 
thick for a total thickness of 209 ft. The 
basal dolomite layer is the first barrier 
(aquitard).to the vertical flow of the 
injected waste. It has a low average 
porosity (4 percent), an average 
horizontal permeability (0.6 md) and a 
very low average vertical permeability 
(5 < 10-* md). The middle dolomitic 
sand layer has a very fine to fine 
grained matrix that contains an 
extensive amount of dolomite. This 
layer functions as the first “bleed-off” 
zone which relieves fluid pressure 
laterally above the injection interval due 
to its higher average horizontal 
permeability (10 md) and porosity (10 
percent). The average vertical 
permeability of this middle layer is 

1 X 10°* md. The upper dolomite has an 
average porposity of 5 percent, an 
average horizontal permeability 1 md, 
and an average vertical permeability of 
3 X 10-* md and functions as an 
aquitard or a barrier to vertical 
migration of fluids. 


The Conasauga Formation overlies the 
Rome Formation and is encountered at a 
depth of 2465 ft. with a total thickness of 
117 ft. Analysis of geophysical logging 
information and rock core evaluations 
indicate that the Conasauga consists of 
sandstone, siltstone and shale layers 
which have been, in some cases, 
extensively dolomitized. A lower 
interval consists of very fine to fine 
grained sandstones and an upper 
interval consists of alternating silty and 
very fine grained sandstones and shales. 
The lower interval has an average 
porosity of 13 percent, an average 
horizontal permeability of 70 md and an 
average vertical permeability of 3x10™* 
md. Permeability is sufficient in the 
lower interval so that pressure will 
transmit laterally and the interval can 
function as a bleed-off zone. The upper 
interval, which contains shale layers, 
will further inhibit vertical flow of the 
injected waste. 


The 61 ft. thick Kerbel Formation 
overlies the Conasauga Formation and 
is encountered at a depth of 2404 ft. This 
unit has sufficient average porosity (12 
percent) and average horizontal 
permeability (45 md) to function as 
another pressure bleed-off zone. The 
average vertical permeability is 5x 10™? 
md. The Kerbel Formation consists of a 
fairly homogeneous, dolomitic 
sandstone and ranges from very fine 
grained at the base to medium grained 
at the top. The formation has a very low 
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clay content, which ranges from a trace 
to 3 percent, and also contains abundant 
dolomite that has tended to reduce 
overall porosity. 

The Knox Dolomite which is 58 ft. 
thick overlies the Kerbel and is 
encountered at 2346 ft. The Knox 
consists of dolomitic sandstone near the 
base and dolomite higher in the unit. 
This formation has an average porosity 
of 9 percent, an average horizontal 
permeability of 40 md, and an average 
vertical permeability of 1x10~* md. 

Taken together, the dolomite and 
dolomitic sandstone rocks comprising 
the containment interval include rock 
layers that are sufficiently impermeable 
and layers that function as pressure 
bleedoff zones to ensure that injected 
waste will remain in the injection zone. 


3. Confining Zone Description 


The confining zone must be (1) 
laterally continuous, (2) free of 
transecting, transmissive faults or 
fractures over an area sufficient to 
prevent fluid movement and, (3) have 
sufficient thickness, lithologic and stress 
characteristics to prevent vertical 
propagation of fractures. The confining 
zone at the CWM site extends from the 
top of the Knox Dolomite to the top of 
the Black River Limestone, and has a 
total thickness of 542 ft. It includes the 
Wells Creek and the Black River 
formations and these units are laterally 
continuous based on available 
geological information. 

The Wells Creek Formation is reached 
at a depth of 2342 ft., immediately 
overlies the Knox Dolomite and consists 
of a calcareous blue gray to green shale 
that is 4 ft. thick. The Black River 
Limestone is encountered at a depth of 
1804 ft. and has a thickness of 538 ft. 
Evaluation of geophysical logging 
information and well cuttings 
descriptions for the CWM Vickery site 
and the core analysis results from a test 
well, drilled by ODNR in Seneca County 
(M. & B. Asphalt Company, No. 1 Well) 
indicates that the Black River Limestone 
has very low porosity and permeability. 
The ODNR’s Seneca County test well 
was drilled 15 miles southwest of the 
facility and evaluation of core data 
indicates that the Black River Formation 
has an average porosity of 2 percent, an 
average horizontal permeability (to air) 
of 1<10-* md, and an average vertical 
permeability (to air) of 5x 10~* md. 

Taken together, the confining zone has 
sufficient thickness and very low 
permeability which will preclude any 
vertical migration of injected fluids 
above the injection zone. The confining 
zone is further separated from the 
lowermost USDW by one or more 
sequences of permeable and less 
permeable strata that will provide 
added layers of protection by providing 
additional confinement (low 
permeability units) and allowing 


pressure bleed-off (high permeability 


units). Bleed-off zones or buffers may 
exist in the Queenston Shale, in other 
zones within the Cincinnati Group, and 
in the Trenton Limestone. 


4. Geochemical Conditions 


The characteristics of the fluids and 
lithologies in the injection and confining 
zone at the CWM site are adequately 
described in the petition for purposes of 
determining compatibility with the 
injected wastestream. Rovk cores 
recovered from the injection zone in 
CWM's wells and from the confining 
zone in ODNR’s Seneca County test well 
were studied and analyzed as indicated 
above. The compatibility of the Mt. 
Simon Sandstone to various types of 
wastes was evaluated by CWM and 
these evaluations included measurement 
of permeability changes after exposure 
to wastes. 

While this information indicates an 
acceptable level of compatibility, 
releases of acidic injectate prior to 1984 
which entered dolomite and dolomitic 
sandstone rocks within the containment 
interval through defective casings in 
several of CWM's injection wells would 
indicate that further confirmation of the 
conservative nature of the physical rock 
property values used as input 
parameters is deemed desirable. 
Therefore CWM has agreed to perform 
this laboratory core testing to measure 
changes in rock properties due to 
exposure to wastes representative of 
those injected. Therefore CWM has 
agreed to perform laboratory core 
testing on CWM’s rock cores that were 
recovered from the containment interval 
and CWM will implement this testing 
program once the exemption is granted. 


5. Area of Review 


The area of review (AOR) is the area 
within which the petitioner must identify 
all wells which penetrate the confining 
zone and demonstrate that they have 
been properly completed or plugged and 
abandoned. For the CWM facility, the 
AOR —— an area with a radius 
of 3.5 miles, based on a conservatively 
determined cone of influence. The cone- 
of-influence calculation indicates the 
radial extent of a pressure build-up 
caused by injection that is sufficient to 


_drive fluids into a USDW. An extended 


area involving a 5-mile radius was 
searched for wells. Detailed records 
exist for 10 wells within the 5-mile 
radius that penetrated the 
zone; eight of these wells penetrated the 
injection interval and seven are 
injection wells drilled at the CWM site. 
Three artificial penetrations were the 
result of unsuccessful drilling for oil and 
gas reserves between 3 and 4 miles from 
the facility. eS oe 
were properly plugged abandoned. 
ddition, three other wells have- 
been identified which were drilied 
approximately 2.5 to 3.5 miles north- 


northwest of the facility prior to 1915 

based on information from long term 

area residents. Two of these three wells 

may have partially penetrated the upper 
of . ODNR 


well that may have reached a portion of 
the confining zone. The third well was 
also drilled to the upper part of the 
confining layer and was properly 
plugged back to recover fresh water 
from shallower depths. Since the non- 
operating CWM wells were also 
properly plugged, no corrective action 
under 40 CFR 146.64 is required for this 
facility. 


E. Model Demonstration of No 
Migration 

The demonstration of no migration of 
hazardous constituents from the 
injection zone at the CWM site involves 
the use of a mathematical code known 
as the Sandia Waste-Isolation Flow and 

Model II (SWIFT I). This 

family of models was used to predict the 
build-up of pressure and the vertical 
transport of waste from the injection 
wells. Lateral transport of waste is 
modeled using analytical methods to 
determine the extent of the area that the 
plume will occupy. The SWIFT I 
numerical code has been widely used 
and extensively verified, as reported in 
various Federal publications. The long 
history of development and the 
successful use of SWIFT II for sites 
similar to the CWM site provide 
confidence that the model is well 
validated and appropriate for use at this 
site. 


1. Model Development and Calibration 


The CWM model was developed by 
incorporating hydrogeological data for 
the site and the surrounding areas into a 
conceptual model. These data were 
derived from well logs, cores, well tests 
and published literature. The model 
contains seven geologic formations that 
extend from the lower part of the Black 
River Formation to the base of the Mt. 
Simon Sandstone. These geologic 
formations were further subdivided into 
as many as 33 stratigraphic layers in 
some parts (or submodels) of the 
conceptual model. A calibration 
exercise was used to refine estimates of 
hydrogeologic a values that 
were determined from the well test data 
for the Mt. Simon Sandstone. The Mt. 
Simon was assumed to be laterally 
infinite in this calibration, and this was 
justified by results of analytical 
modeling of well ae data which 
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represent the injection 
parameter values for the Mt. Simon 


permeability-thickness product of 4200 
md-ft. and a porosity of 15 percent. Skin 
facturs varied between wells due to the 
differences in well stimulations and 
ranged from —3.5 to +7.5. These 
estimates are realistic. Reasonably 
conservative values were chosen for all 
parameters used to model injection- 
induced pressure and waste transport; 
details of this model are discussed 
below. 

Two simulation time periods were 
considered in the demonstration: one 
involving a combined historical and 20- 
year future operational period and a 
second involving a 10,000 year post- 
operational period. The waste migration 
was modeled in two ways: The pressure 
build-up and plume movement were 
calculated both laterally within the Mt. 
Simon Sandstone and vertically into the 
overlying containment formations. 


2. Pressure Distribution and Cone of 
Influence 


Vertical pressure dissipation occurs 


some rock layers that are above 
the Mt. Simon Sandstone and this has 
an important effect on lateral 


pressurization during the operational 
period. To account for this effect, a 
vertical pressure dissipation factor was 
used in this simulation as a boundary 
condition to characterize the position 
and structure of the cene of influence, 
and to calculate lateral pressurization. 
The factor (7 x 10-*md/ft.) was 
determined from the quotient of a 
harmonically averaged vertical 
permeability (2 x 10~* md) and the 
thickness of the lower three quarters of 
the containment interval (top of the Mt. 
Simon Sandstone to the top of the 
Conasauga Formation — 326 ft.). This 
simulation indicated that the modeled 
pressure build-up is greatest near the 
wells and declines to less than 161 psi, 
which is the pressure to move 


The distance of lateral migration of 
wastes during the operational 
was calculated by accounting 
volumetric displacement under 


maximum flow rate conditions. The 
waste plume is assumed to migrate 
laterally within the uppermost 30 ft. of 
the Mt. Simon injection interval, which 
has a porosity of 15 percent. This 
assumption was substantiated by the 
results of radioactive tracer surveys 
(RTSs) on the CWM wells; the porosity 
value was determined from core data 
and log analysis. Thus, use of these 
parameters is realistic. Model results 
indicate that the wastes will migrate 
laterally within the Mt. Simon 
approximately 1.2 miles during the 20- 
year operational period. Hydrodynamic 
dispersion and geologic heterogeneities 
may be expected to conservatively 
increase the distance to the waste plume 
boundary, based on concentrations 
lower than health-based limits. A 
conservatism factor of 3 was imposed 
on injected volume to account for these 
effects during the operational period. 
This calculation extends the plume 
radius to 2.0 miles at the end of the 
operational period. 


4. Long-term Lateral Migration 


During the 10,000-year post- 
operational period, the combined waste 
plume will migrate due to the natural 
flow of ground water in the Mt. Simon 
Sandstone, and to hydrodynamic 
dispersion. A maximum ground water 
flow velocity in the Mt. Simon 
Sandstone of 4.5 inches per year, based 
on published literature estimates, would 
result in an additional drift of the 
combined waste plume of 0.71 miles in 
10,000 years. Hydrodynamic dispersion 
during the post-operational period will 
result in, at most, an additional 
migration of 1.2 miles. This calculation 
is based on a dispersivity value of 40 ft., 
a diffusion coefficient of 2 x 10~* square 
meters per second, and a waste 
boundary defined by a nine order 
reduction in the concentration of waste 
constituents or to below health based 
limits (See part Il, condition #3). At this 
distance, the waste will lose ary 
hazardous characteristics, such as 
corrosivity. Therefore, using reasonably 
conservative values, the maximum 
predicted lateral migration of the 
combined waste plume at the CWM site 
is 3.9 miles in 10,000 years. The 
maximum area covered by the future 
waste plume is well within the 5-mile 
radius of the well search. 


5. Short-term Vertical Migration 


The driving force for vertical 
migration of fluids into the ov 
strata is provided by the elevated 
pressure in the injection interval during 
the operational period and by molecular 
diffusion during the 10,000 year post 
operational period. Migration or 


permeation of the waste will be greatest 
immediately adjacent to the wellbore 
where the pressure build-up is the 
largest. Maximum vertical transport at 
the CWM site is dependent mainly on 
the injection pressure and the 
permeability of the formations which 
overlie the injection interval. 

The modeling of vertical waste 
migration included seven geologic 
formations: Black River, Wells Creek, 
Knox, Kerbel, Conasauga, Rome, and 
Mt. Simon. A constant pressure was 
assumed as a boundary condition for the 
top of the lower 250 ft. of the Black River 
Formation and this unit is more than 
three orders of magnitude less 
permeable than the Mt. Simon 
Sandstone. In the simulation, the Black 
Rover Limestone was conservatively 
assigned a vertical permeability value of 
1.0 X 10°? md. This value is 
conservative because it is more than 
two orders of magnitude larger than 
core measured values of 5.4 x 10-*md 
from ONDR’s test well in Seneca 
County, Ohio. The bottom of the Mt. 
Simon Sandstone was assumed to 
represent a no-flow boundary in 
simulation. These are reasonably 
conservative assumptions based on core 
data. For the operational period, the 
following data, along with others, were 
used to predict vertical waste migration 
in the injection zone: A specific gravity 
of 1.085, a viscosity of 1 centipoise (cp), 
and vertical permeabilities of 5 x 10™? 
md for the lower and upper Rome 
dolomite layers. These permeabilities 
are extremely conservative because 
laboratory tests on rock cores indicated 
vertical permeabilities of 4.7 x 10~* md 
the lower dolomite layer and 2.5 x 10™* 
md for the upper dolomite layer. Actual 
injection rates were used to model 13 
years of historical well operations. The 
modeled injection rate for the 20-year 
future well operations represents a total 
combined rate of the four injection wells 
(#2, #4, #5, and #6) simultaneously 
operating at maximum permitted 
injection pressure (790 psi at the 
surface) 24 hours per day and 365 days 
each year for the next 20 years. A rate of 
240 gallons per minute (gpm) is used 
initially in this simulation and 
corresponding volumes are conservative 
and far exceed actual conditions based 
on the average annual injection volume 
for the last 3 years. This submodel 
determined waste movement due to 
pressure driven flow and hydrodynamic 
dispersion during the operational period 
Vertical migration of waste was 
estimated to be no more than 290 ft. 
above the top of the injection interval at 
the end of operations, using a 
permeability value of 5 x 10™* md for 
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the lower and upper Rome dolomites 
and a dispersivity value of 5 ft. This 
estimate is reasonably conservative and 
over-predicts waste transport because 
(1) it is based on a modeled injection 
rate much higher than actual injection 
rates and maximum permitted injection 
pressures of 790 psig at surface; (2) the 
edge of the waste plume was defined as 
the point where the concentration of all 
hazardous constituents reached a nine 
order of magnitude reduction in 
concentration, or became much lower 
than health-based limits for almost all of 
the waste constituents (See part III, 
condition #3); (3) the well was modeled 
to inject continuously, whereas actual 
injection occurs in pulses that allow the 
injection pressure build-up to dissipate 
between injection events; and (4) the 
permeability values for the lower and 
upper Rome dolomite layers are higher 
than the rock core measurements. This 
projection places the waste plume 
movement well within the 445 ft. 
thickness of the containment interval 
during the operational years. 


6. Long-term Vertical Migration 


During the post-operational period, 
molecular diffusion is the primary 
transport mechanism for the vertical 
migration of waste. Geologic literature 
and log analysis were used to determine 
a reasonably conservative tortuosity of 
0.067 (based on a harmonic mean) for 
the containment interval and a 
coefficient of molecular diffusion of 2 x 
10-9 square meters per second. Based on 
these values and a waste plume 
boundary defined as the point where the 
concentration of all hazardous 
constituents reached a nine order of 
magnitude reduction in concentration or 
became lower than health-based limits 
(See part III, condition #3); the 
maximum vertical transport during the 
10,000 year post-operational period is an 
additional 130 ft. for the waste. 
Therefore, the total vertical migration of 
wastes will be 420 ft. (290 plus 130 ft.) 
above the top of the injection interval. 
Thus, wastes will be contained within 
the Conasauga Formation during the 
operational period, and with the Knox 
Dolomite during the 10,000 year post- 
operational period. 


7. Sensitivity of Vertical Migration 
Modeling 


The reasonably conservative nature of 
the vertical waste migration simulation 
that is presented in this draft petition 
decision was further assured through 
comparisons of other simulations where 
greater dispersion length was used and 
vertical permeability values for the 


Rome Formation were higher by orders 
of magnitude. In addition, some of these 
simulations accounted for a natural 
downward groundwater flow, as 
evidenced by drill stem test results 
performed during the drilling of three of 
CWM's wells, that functions to reduce 
the upward migration of waste during 
the post-operational period. This 
sensitivity analysis confirms that the 
vertical waste migration prediction as 
described above is reasonably 
conservative. 


8. Synopsis 


The results of the modeling effort 
presented above demonstrate, to a 
reasonable degree of certainty, that the 
hazardous constituents injected at the 
Vickery site will not migrate vertically 
out of the injection zone nor laterally to 
a point of discharge, within a 10,000- 
year period. 


F. Quality Assurance and Quality 
Control 


CWM and its consultants have 
demonstrated that adequate quality 
assurance and quality control plans 
were followed in preparing the petition. 
CWM has followed appropriate protocol 
for locating records for penetrations in 
the area of review, for collection, 
analysis, and review of geologic and 
hydrogeologic data, for waste 
characterization, for analyzing the 
confidence of various types of technical 
data, and for all tasks associated with 
the modeling demonstration. 

CWNM has conducted an extensive 
review of geological literature and 
utilized appropriate sources of 
geological information. The 
characterization of geology and the 
related technical data for the injection 
zone were supported by extensive 
evaluations and measurements on rock 
cores and geophysical logging 
information from CWM's injection wells 
and other wells. Other geological 
evaluations included microscopy work, 
x-ray diffraction analysis and scanning 
electron microscopy analysis of rock 
samples. The discussion of the geology 
and technical data for the confining 
zone were based on well cuttings 
descriptions and geophysical logging 
data obtained from CWM'’s wells, and 
supplemented with geological 
evaluations and measurements from 
cores recovered from ODNR’s research 
well in nearby Seneca County, Ohio. 


III. Conditions of Petition Approval 


General conditions of this exemption 
are found at 40 CFR part 148. In 
addition, as a condition of granting this 


eemeptne pe ben niet Sf 

wastes, the USEPA 
eon that the following conditions be 
met: 

(1) The combined average daily 
injection rate for Well Numbers 2, 4, 5, 
and 6 may not exceed 240 gpm; 

(2) Waste may be injected only into 
the Mt. Simon Sandstone and only 
through Well Numbers 2, 4, 5, and 6; 

(3) Injection pressure shall be limited 
to a maximum of 790 psig at surface and 
the injected waste shall not have a 
specific gravity of more than 1.085; 

(4) Waste constituents designated on 
Table B of CWM’s submittal dated 
March 19, 1990, which is part of the 
administrative record, may not be 
injected at concentrations (in mg/I) 
exceeding the maximums specified on 
the subject table; 

(5) Groundwater monitoring must be 
fully implemented, in accordance with 
the schedule and conditions found in the 
administrative record for this decision; 

(6) Laboratory Core Testing of the 
injection zone formations must be fully 
implemented, in accordance with the 
schedule and conditions found in the 
administrative record for this decision; 

(7) CWM shall conduct additional 
evaluations of existing seismic reflection 
data to confirm the absence of faults 
within the AOR. Within 60 days after an 
exemption is granted, CWM must 
submit an approvable plan to evaluate 
time profiles from intermediate 
processing stages, to enhance shallow 
data, to justify seismic processing 
adjustments, and to investigate the 
possibility of a fault(s) bounding the 
west side of the anticline. No later than 
180 days after an exemption is granted, 
requested seismic information and a 
report summarizing the evaluations shall 
be submitted to USEPA for review. If 
necessary, CWM shall perform selected 
re-processing of time profiles, 
incorporate other geophysical 
information, perform any requested 
geophysical investigations and 
hydrogeological testing and shall submit 
additional results and reports; and 

(8) The petitioner shall be in full 
compliance with all requirements set 
forth in the UIC permits issued by Ohio 
EPA for operation of Well Numbers 2, 4, 
5, and 6. 

Conditions 1, 2, 3, and 4 are being 
incorporated into existing UIC permits 
for the wells by permit modification. 


Dated: June 8, 1990. 


Dale S. Bryson, 
Acting Director, Water Division, Region V, 
U.S. Environmental Protection Agency. 
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[OPTS-400047; FRL-3740-4] 
Sulfuric Acid; Toxic Chemical Release 
Reporting; Community Right-To-Know 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Denial of petition. 


summary: EPA is denying a petition to 


delete sulfuric acid from the list of toxic 
chemicals under section 313 of the 
Emergency Planning and Community 
Right-to-Know Act of 1986. The denial is 
based on the EPA's conclusion that 
sulfuric acid is reasonably anticipated to 
cause human chronic health effects and, 
as such, should remain on the list of 
toxic chemicals that are subject to 
reporting under section 313. 

FOR FURTHER INFORMATION CONTACT: 
Robert Israel, Petition Coordinator, 
Emergency Planning and Community 
Right-to-Know Information Hotline, 
Environmental Protection Agency, Mail 
Stop OS-120, 401 M Street SW., 
Washington, DC 20460, Toll free: 800~- 
535-0202, In Washington, DC, and 
Alaska, 202-479-2449. 

SUPPLEMENTARY INFORMATION: 


I. Introduction 
A. Statutory Authority 


The response to the petitions is issued 
under section 313(d) and (e)(1) of title I 
of the Emergency Planning and 
Community Right-to-Know Act of 1986 
(Pub. L. 99-499, “EPCRA” or “the Act”). 
Title Il of EPCRA is also referred to as 
the Superfund Amendments and 
Reauthorizaton Act of 1986. 


B. Background 


Section 313 of EPCRA requires certain 
facilities using toxic chemicals to report 
annually their environmental releases of 
such chemicals. Section 313 establishes 
an initial list of toxic chemicals that is 
composed of more than 300 chemicals 
and chemical categories. Any person 
may petition EPA to add chemicals to or 
delete chemicals from the list. 

EPA issued a statement of petition 
policy and guidance in the Federal 

of February 4, 1987 (52 FR 3479), 
to provide guidance regarding the 
recommended content and format for 
submitting petitions. EPA must respond 
to petitions within 180 days either by 
initiating a rulemaking or by publishing 
an explanation of why the petition is 
denied. 


II. Description of Petitions 

On December 12, 1989, EPA received a 
petition from American Cyanamid to 
delete sulfuric acid from the section 313 
list of toxic chemicals. On March 7, 1990, 
a second petition for the same chemical 


was received from Ecolab, Inc. and was 
incorporated by EPA into the existing 
petition review Both petitions 
requested that EPA delete sulfuric acid 
from the list of chemicals reportable 
under section 313 due to an absence of 
significant adverse human health and 
environmental toxicity concerns. On 
June 4, 1990, American Cyanamid 
withdrew their petition. 


Ill. EPA’s Toxicity Concerns for Sulfuric 
Acid 


Sulfuric acid is a strongly acidic, 
corrosive substance, and is acutely toxic 
to all human tissue. The extent of tissue 
damage is dependent upon 
concentration and duration of exposure, 
and can range from a mild, transient 
irritation, to corrosion, chemical burn, 
and, in extreme and isolated cases, 
death. Reported cases of acute toxicity 
from ingested sulfuric acid were of an 
unusual origin, from either deliberate or 
accidental ingestion of sulfuric acid- 
containing products. EPA recognizes 
that, although toxicity in these cases is 
often severe, exposures of this type do 
not occur during normal manufacture, 
processing or use of sulfuric acid. 

Only limited data are available on 
toxic effects of long-term human > 
exposure to sulfuric acid. In 1984, EPA 
estimated an acceptable air exposure 
concentration of 0.07 mg/m* for sulfuric 
acid. Several more recent studies 
indicate that sulfuric acid aerosols at 
levels as low as 0.02 to 0.04 mg/m* may 
cause significant effects on lung function 
in humans. Effects noted include 
increased risk of chronic bronchitis in 
smokers and reduced tracheobronchial 
clearance rates. Other studies indicate 
that sulfuric acid aerosols at 
concentrations as low as 0.04 mg/m* 
may act synergistically with 
copollulants such as ozone, NOs, and 
metal particulates in causing decreased 
a diffusing capacity and 

ronchial h ensitivity. 

None of studies are conclusive, 
but they strongly suggest significant 
toxic effects of sulfuric acid at exposure 
levels lower than previously thought to 
present a risk to human health. > 
ambient atmospheric concentrations o 
sulfuric acid are ordinarily at least 100- 
fold lower than concentrations 
suspected of having significant adverse 
effects, ambient concentrations of 0.02 
to 0.04 mg/m? are occasionally 
observed, and studies of early air 
pollution episodes suggest that levels in 
excess of 0.1 mg/m* can occur 
extreme circumstances. 

In particular, EPA is 
increasingly concerned about the health 
effects of atmospheric acid aerosols, of 
which sulfuric acid is the major 


atmospheric component. to 
acid aerosol mixtures have been 
implicated in causing and exacerbating 
a variety of respiratory ailments. As 
noted above, exposures to high levels of 
sulfuric acid aerosols lead to 
bronchoconstriction, and at lower 
levels, can lead to long-term 
diminishment in the rate of clearance of 
the tracheobronchial and pulmonary 
regions. Although the health effects of 
mixtures of sulfuric acid in aerosols is 
an area of toxicology which, to date, has 
not been thoroughly explored, several 
researchers have speculated that long- 
term exposure to acid aerosols 
containing sulfuric acid could lead to 
chronic lung disease. 


IV. Explanation of Denial 


EPA considers the evidence of chronic 
health effects associated with exposure 
to sulfuric acid to be compelling enough 
to warrant continued reporting under 
section 313. Although EPA recognizes 
the limitations of the available data, the 
Agency is nonetheless concerned about 
the apparent finding of significant 
chronic health effects at exposure levels 
— than what is currently regarded as 
safe. 

This concern is amplified by the 
extent to which sulfuric acid is used by 
industry, and released to the 
environment. Sulfuric acid is the largest 
volume commodity chemical in the U.S. 
(and in the world), with a production of 
79 billion pounds in 1989. For 1987 
reporting under the section 313 Toxic 
Chemical Release Inventory (TRI), firms 
submitted almost 5,000 reports for 
sulfuric acid, 3,000 of which reported 
non-zero releases or transfers, making 
sulfuric acid the most frequently 
reported chemical within TRI. Total 
volume of TRI releases and transfers 
was 642 million pounds. 

The principal pathways for the release 
of sulfuric acid to the environment 
include air emissions (19.4 million 
pounds in 1987), surface water 
discharges (77.5 million pounds), and 
underground injection of dilute solutions 
(136 million pounds). The latter process 
constitutes the major disposal pathway 
for this chemical. The extent to which 
these releases contribute to sulfuric acid 
aerosols is not well characterized. 
Although most sulfuric acid aerosols are 
presumed to result from atmospheric 
reactions involving sulfur oxides, direct 
industrial releases of sulfuric acid may 
make a significant contribution. 

Weighing the relevant factors of: (a) 
Evidence of chronic health effects from 
exposure to sulfuric acid through 
inhalation (b) concern that lower than 
previously anticipated sulfuric acid 





concentrations pose health concerns (c) 
the potential contribution of industrial 
releases of sulfuric acid to acid aerosols, 
an area of increasing EPA concern, and 
(d) the widespread use and release of 
sulfuric acid, EPA has concluded that 
removing sulfuric acid from the list of 
section 313 chemicals cannot be 
justified. 

Dated: June 11, 1990. 
Linda J. Fisher, 
Assistant Administrator, Office of Pesticides 
and Toxic Substances. 
[FR Doc. 90-14011 Filed 6-15-90; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-211026; FRL 3739-3] 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Denial of TSCA section 21 
petition. 


SUMMARY: This notice responds to a 
citizen's petition submitted by the 
National Solid Wastes Management 
Association {(NSWMA) under section 21 
of the Toxic Substances Control Act 
(TSCA) (15 U.S.C. 2620) to initiate a 
rulemaking proceeding to amend the 
financial responsibility requirements 
promulgated under TSCA section 6(e) 
for persons who store polychlorinated 
biphenyls (PCBs) for disposal. EPA is 
denying the petition under section 21 of 
TSCA because the concerns that 
NSWMaA raises in connection with 
financial assurance for PCB commercial 
storage facilities, as required by the 
recently promulgated PCB Notification 
and Manifesting Rule, are a part of the 
larger issue of amending the financial 
assurance requirements under the 
Resource Conservation and Recovery 
Act (RCRA), which the PCB rules have, 
in part, adopted. To unilaterally amend 
TSCA's financial assurance 
requirements for PCB storage facilities 
would destroy the consistency that 
currently exists between the TSCA and 
RCRA financial assurance programs and 
that was the rationale for the PCB rule's 
adoption of RCRA’s financial assurance 
mechanisms in the first place. 
#DDRESSES: Copies of the petition and 
all related information are located in the 
TSCA Public Docket Office (TS-793), 
Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency, Rm. NE~G004, 401 M St., SW., 
Washington, DC, 20460. They are 
available for review and copying from 8 


a.m. to 4:00 p.m. Monday through Friday, 
except legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-543B, 401 M St., SW., Washington, DC 
20460, (202) 554-1404, TDD (202) 554~ 
0551. 

SUPPLEMENTARY INFORMATION: In this 
notice, EPA is responding to the petition 
of NSWMA under section 21 of TSCA 
regarding financial assurance 
requirements for commercial storers of 
PCB waste. 


I. Background 
A. TSCA Section 21 


Section 21 of TSCA provides that any 
person may petition the Administrator 
of EPA to initiate a proceeding for the 
issuance, amendment, or repeal of, 
among other things, rules imposing 
substantive controls on chemical 
substances or mixtures under section 6 
of TSCA. Section 21(b)(3) requires that 
EPA grant or deny a petition within 90 
days of its filing. 

If EPA grants a section 21 petition, 
EPA must promptly commence an 
appropriate proceeding. If EPA denies 
the petition, the reasons for denial must 
be published in the Federal 

EPA denies a petition within 90, 
days of the filing date, or fails to grant 
or deny within the 90-day period, the 
petitioner may commence a civil action 
in Federal district court to compel EPA 
to initiate the requested action. This suit 
must be filed within 60 days of the 
denial, or within 60 days of the 
expiration of the 90-day period if EPA 
fails to grant or deny the petition within 
that period. 

B. Summary of Petition 

On February 16, 1990, NSWMA 
petitioned EPA under section 21 of 
TSCA, section 7004{a) of RCRA, and 
section 553(e) of the Administrative 
Procedure Act (APA), to initiate 
rulemaking to amend the financial 
responsibility requirements promulgated 
under TSCA, RCRA, and other EPA- 
administered statutes. While endorsing 
the general goal of financial assurance, 
NSWMaA states that flaws in the RCRA 
Subtitle C financial assurance 
requirements, the cumulative effect of 
additional financial assurance 
requirements in RCRA Subtitle I and 
proposed Subtitle D programs, the Safe 
Drinking Water Act's (SDWA) 
underground injection well program, and 
the TSCA PCB commercial storage 
approval program, and the burden of 
separate State requirements present the 


Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Notices 


imminent threat of restricting waste 
management capacity in the United 
States. Accordingly, NSWMA asks EPA 
to analyze its own and related State 
financial assurance requirements as an 
overall system and make appropriate 
changes. 
In particular, NSWMA asks EPA to do 
the following: 

First, EPA is asked to revise the 
financial test under RCRA Subtitle C. 
NSWMaA states that the current 
financial test is not as accurate, efficient 
and available as originally predicted. 
Without revision, NSWMA believes the 
financial test will cease being a viable 
option for even the most financially 
sound waste management companies if 
aggregate levels of required assurance 
once again increase upon 
implementation of proposed Subtitle D 
financial assurance requirements. 
NSWMaA recommends a revised test 
that will allow firms to assure higher 
levels of obligation while guaranteeing 
that firms will be able to meet those 
obligations. 

Second, EPA is asked to allow firms 
to combine coverages within and across 
financial responsibility programs. 
NSWMaA believes that requiring firms to 
add their obligations under one program 
(e.g., Subtitle C) to their obligations 
under other Federal programs (e.g., 
Subtitle D, PCB storage approval, 
underground storage tanks and 
underground injection wells) results in 
excessive cumulative coverage for 
hazards that are not correlated or likely 
to occur simultaneously. NSWMA 
believes that requiring firms to provide 
assurance for such highly improbable 
levels of costs will have adverse effects 
on the waste management industry. 

Third, EPA is asked to provide waste 
management firms the option of 
satisfying compliance with proliferating 
State assurance requirements by 
complying with federally implemented 
financial responsibility requirements. 
NSWMaA believes that differing State 
requirements result in overlapping 
financial assurance for highly 
improbable combinations of events at 
great cost, without compensating 
environmental benefit. NSWMA 
recommends that State programs not be 
allowed to set assurance requirements 
that deviate from the Federal limits, or 
that firms be provided the option of 
satisfying federally implemented 
financial responsibility options in lieu of 
State requirements. 

Fourth, NSWMA proposes a variety of 
other revisions to the RCRA Subtitle C 
program including: 

(1) A cap on the number of years for 
which assurance must be provided. 
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(2) Limiting assurance requirements to 
facilities open in the near-term. 

(3) Allowing assurance cost 
calculation based on a 3 percent 
discount rate. 

(4) Revising the trust fund 
requirements and allowing use of 
annuities. 

(5) Permitting funds to accumulate in a 
letter of credit. 

(6) Permitting non-parent corporate 
affiliates to provide corporate 
guarantees. 


Il. EPA’s Decision 


This notice addresses only the TSCA 
section 21 portion of NSWMA’s petition. 
NSWMA’s requests with respect to 
requirements under other EPA- 
administered statutes are still under 
review and will be addressed at a later 
time. (It is worth noting, however, that 
some of the issues raised by NSWMA 
with respect to the RCRA requirements 
are not new issues to EPA and the 
subject of an on-going review, 
independent of the NSWMA petition.) 
EPA is denying the portion of the 
petition filed under section 21 of TSCA 
for the following reasons: 

1. The only TSCA rules affected by 
NSWMaA's section 21 petition are the 
financial assurance requirements for 
commercial storers of PCB waste in 40 
CFR part 761, recently issued under 
authority of TSCA section 6({e) (54 FR 
52716, December 21, 1989). Those rules 
require that commercial storers of PCB 
wastes receive EPA approval to operate. 
One of the approval conditions is that 
such storers establish financial 
assurance for closure of each PCB 
storage facility they own or operate (40 
CFR 761.65(g)). Recent experience has 
demonstrated the need for such 
financial assurance so that public 
resources do not have to be spent to 
clean up PCB storage facilities which 
failed to make provision for closure 
funds during their active life. Financial 
assurance is a necessary protection 
against the risk of corporate insolvency 
or bankruptcy that could result from a 
myriad of competitive, financial, and 
other factors, including, but not limited 
to, the cost of cleaning up environmental 
accidents. 

In establishing financial assurance for 
closure, a commercial storer of PCB 
waste may choose from among the 
various financial assurance mechanisms 
established under the RCRA Subtitle C 
rules (40 CFR part 264). Indeed, the 
operative RCRA Subtitle C mechanisms 
have been made a part of the TSCA PCB 
financial assurance requirements. The 
RCRA financial assurance mechanisms 
which commercial storers of PCB waste 
may use include the following: closure 


trust funds (§ 264.143(a)), surety bonds 
(§ 264.143(b) and (c)), letters of credit 
($ 264.143(d)), insurance (§ 264.143(e)), 


- the financial test and corporate 


guarantee (§ 264.143(f)), or a 
combination of these 
(§ 264.143(g)). 

The financial assurance mechanisms 
allowed under the TSCA PCB rules are 
essentially the same as the mechanisms 
allowed under RCRA regulations at 40 
CFR parts 264 and 265, subpart H. EPA 
decided to adopt the RCRA financial 
assurance mechanisms for its PCB 
program, rather than develop different 
TSCA requirements, to ensure 
consistency across its programs with 
respect to such requirements. EPA 
believed, and still believes, that it would 
create unnecessary confusion and 
expense for the regulated community, as 
well as the administration of its own 
programs, to specify different financial 
assurance requirements for the TSCA 
and RCRA programs. This is especially 
so in view of the fact that many RCRA 
Subtitle C facilities already subject to 
the RCRA financial assurance 
requirements must now provide 
financial assurance for that portion of 
their operations dealing with PCBs 
which is not already covered under 
RCRA. To prescribe different financial 
tests under TSCA and RCRA would 
require such facilities to make separate 
financial projections under different 
regulatory tests at significant cost to 
themselves and EPA with no apparent 
gain in environmental protection. Even 
where TSCA facilities do not also have 


-to provide RCRA financial assurance, 


creating different TSCA requirements 
for such facilities would unnecessarily 
complicate the regulatory oversight of 
TSCA and joint TSCA/RCRA facilities 
by EPA. Accordingly, EPA has decided 
that it is neither necessary nor advisable 
to make unilateral changes to the 
financial assurance requirements in its 
PCB program and, for that reason, 
denies NSWMA’s section 21 petition. 

2. Section 21 of TSCA authorizes any 
person to petition the Administrator to 
“initiate a proceeding for the issuance, 
amendment, or repeal” of a rule under 
section 4, 5, or 6 or an order under 
section 5(e) or 6(b)(2) of TSCA. Section 
21 does not authorize a person to 
petition EPA to issue, amend or repeal 
rules issued under RCRA, SDWA or any 
statute administered by EPA other than 
TSCA. Accordingly, EPA denies 
NSWMA's section 21 petition to the 
extent it seeks issuance, amendment or 
repeal of any EPA rules not promulgated 
under TSCA. This includes NSWMA’s 
request that EPA (1) revise the RCRA 
Subtitle C financial test, (2) permit 
companies to combine coverages across 


RCRA, TSCA and SDWA programs 
(indeed, the PCB rules already exempt 
from additional TSCA financial 
assurance those facility operations 
covered under RCRA), and (3) make 
various other changes to the current or 
proposed RCRA Subtitle C or D 
requirements (Petition at 16-22). As 
stated above, EPA is not responding to 
NSWMaA'’s petition under section 7004(a) 
of RCRA or section 553(e) of the APA at 
this time. 

3. Finally, EPA denies NSWMA’s 
section 21 petition to the extent it asks 
the Agency to preempt State financial 
requirements which deviate from the 
Federal limits established under RCRA, 
SDWA or TSCA. EPA denies the request 
to preempt requirements which differ 
from RCRA and SDWA on the ground 
that it does not have authority under 
TSCA to issue tions the 
relationship between State laws and 
regulations issued under those statutes. 

With respect to TSCA preemption, 
EPA denies NSWMA’s request on the 
grounds that the TSCA financial 
assurance requirements for PCBs do not 
preempt State financial assurance 
programs related to PCB disposal 
activities. The PCB Notification and 
Manifesting Rule, which establishes the 
Federal financial assurance 
requirements for facilities which 
commercially store PCBs for disposal, is 
a “rule imposing a requirement 
described in subsection (a)}(6)” of 
section 6 of TSCA (i.e., a rule regulating 
disposal of PCBs for commercial 
purposes). As such, it is a Federal rule 
which a State may supplement with its 
own financial assurance requirements, 
provided the State’s regulations do not 
explicitly or effectively prohibit the 
disposal of PCBs within the State. 


Ill. Public Record 
A. Supporting Documentation 


EPA has established a record for its 
response to this petition under section 
21 of TSCA (docket number OPTS- 
211026). The public record contains the 
basic information considered by EPA in 
reaching this decision. 


B. References 


(1) Letter from NSWMA to William Reilly, 
Administrator, EPA (February 16, 1990). 

(2) Letter from NSWMA to Charlies Elkins, 
Director, Office of Toxic Substances, EPA 
(February 16, 1990). 

(3) Section 21 Petition from NSWMA to the 
EPA, with attachments (February 16, 1990). 


IV. Conclusion 


For the above reasons, EPA is denying 
NSWMaA's petition filed under section 
21 of TSCA. 





Authority: 15 U.S.C. 2620. 
_ Dated: June 7, 1990. 
William K. Reilly, 
Administrator. 
[FR Doc. 90-14036 Filed 6-15-90; 8:45 am] 


First Regional Bancorp, Inc., Hartford, 
Connecticut (“First Regional”), has 
applied, pursuant to section 4{c)(8) of 
the Bank Holding Company Act (12 
U.S.C. 1843{c)(8)) and § aon of 
the Board's Regulation 
§ 225.23(a)(3)), for a abaanenaen to engage 
through its wholly owned subsidiary, 
First Regional Investcorp, Inc., Hartford, 
Connecticut (“Company”), in the 
activities of acting as agent in the 
private placement of all types of 
securities, including providing 
placement of all types of securities, 
including providing related advisory 
services, and providing financial 
advisory services. First Regional has 
applied to conduct these activities on a 
nationwide basis. 

First Regional seeks approval to act as 
agent in the private placement of all 
types of securities, pursuant to the 
methods, terms and conditions set out in 
the Board's Orders in J.P. Morgan & 
Company, Incorporated, 76 Federal 
Reserve Bulletin 26 (1990) and Bankers 
Trust New York Corporation, 75 Federal 
Reserve Bulletin 829 (1990). 

First Regional also has applied to 
provide: (i) Advice in connection with 
mergers, acquisitions, divestitures, 
reorganizations, recapitalizations, and 
similar financial transactions; (ii) 
business valuations; (iii) fairness 
opinions in connection with mergers, 
acquisitions, and similar financial 
transactions; {iv) financial feasibility 
studies; (v) evaluations of tender offers; 
(vi) advice for management on the 
viability and capital adequacy of 
financially troubled companies; (vii) 
valuation opinions on transactions 
involving pubticly held securities; and 


services”). Applicant maintains that the 
Board has previously approved the 
provision of these financial advisory 
services, subject to certain conditions. 
Security Pacific Corporation, 71 Federal 
Reserve Bulletin 118 (1985); Signet 
Banking Corporation, 73 Federal 


Reserve Bulletin 59 (1987). First Regional 
would conduct its financial advisory 
services in accordance with prior Board 


In determining whether an activity is 
a proper incident to banking, the Board 
must consider whether the proposal may 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices.” First 
Regional contends that approval of its 
proposal would result in increased 
competition, gains in efficiency, and 
increased convenience for its customers. 

First Regional further contends that 
approval of the application would not be 

by section 20 of the Glass- 
Steagall Act (12 U.S.C. 377). Section 20 
of the Glass-Steagall Act prohibits the 
affiliation of a member bank with a firm 
that is “engaged principally” in the 
“underwriting, public sale or 
distribution” of securities. With regard 
to the proposed activities, First Regional 
states that these activities as previously 
approved by the Board do not constitute 
the underwriting, public sale or 
distribution of securities within the 
meaning of section 20 of the Glass- 
Steagall Act, and therefore are 
consistent with the Act. 

In publishing the proposal for 
comment the Board does not take a 
position on issues raised by the 
proposal. Notice of the proposal is 
published solely in order to seek the 
views of interested persons on the 
issues presented by the application and 
does not represent a determination by 
the Board that the proposal meets or is 
likely to meet the standards of the BHC 
Act or the Glass-Steagall Act. 

Any request for a hearing on this 
application must comply with § 262.3(e) 
of the Board's Rules of Procedure (12 
CFR 262.3(e). 

The application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of Boston. 

Any comments or requests for hearing 
should be submitted in writing and 
received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, not later than July 11, 1990. 

Board of Governors of the Federal Reserve 
System, June 12, 1990. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-14006 Filed 6-15-90; 8:45 am] 
BILLING CODE 6210-01- 
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FEDERAL TRADE COMMISSION 
[File No. 901 0026) 

Amersham International PLC; 
Proposed Consent Agreement With 
Analysis To Aid Public Comment 


AGENCY: Federal Trade Commission. 
ACTION: Proposed consent agreement. 


summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent © 
agreement, accepted subject to final 
Commission approval, would prohibit, 
among other things, a Buckinghamshire, 
England company from consummating 
the acquisition of Medi-Physics, Inc. by 
respondent until after the closing of the 
sale of Medi-Physics’ SPECTamine 
business to IMP, Incorporated or any 
other Commission-approved acquirer. 
DATES: Comments must be received on 
or before August 17, 1990. 


ADDRESSES: Comments should be 
directed to: FTC/Office of the Secretary, 
Room 159, 6th Street and Pennsylvania 
Avenue NW., Washington, DC 20580. 
FOR FURTHER INFORMATION CONTACT: 
Steven Newborn, FTC/S-2308, 
Washington, DC 20580, (202) 326-2682. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721, 15 U.S.C. 
46 and § 2.34 of the Commission's Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been filed with 
and accepted, subject to final approval, 
by the Commission, has been placed on 
the public record for a period of sixty 
(60) days. Public comment is invited. 
Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance with 
§ 4.9(b)(6)(ii) of the Commission's Rules 
of Practice (16 CFR 4.9(b)(6)(ii)). 


Agreement Containing Consent Order 
To Cease and Desist 

The Federal Trade Commission 
having initiated an investigation of the 
proposed acquisition of Medi-Physics, 
Inc. (“Medi-Physics”) by Amersham 
International plc (“Amersham”), 
sometimes referred to as proposed 


_ respondent, and it now appearing that 


Amersham is willint to enter into an 
agreement containing an order to cease 
and desist: 

It is hereby agreed by and between 
Amersham, by its duly authorized 
officers and attorneys, and counsel for 
the Federal Trade Commission that: 
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1. ee respondent Amersham is 

a corporation existing and 
doing business under and by virtue of 
the laws of England, with its offices and 
principal place of business located at 

aaeaadtion mae HP? SNA. 
Bu 

2. Proposed respondent admits all of 
the jurisdictional facts set forth in the 
draft of complaint here attached. 

3. Proposed respondent waives: 

a. Any further procedural steps; 

b. The requirement that the 
Commission's decision contain a 
statement of findings of fact and 
conclusions of law; 

c. All rights to seek judicial review or 
otherwise to challenge or contest the 
validity of the Order entered pursuant to 
this agreement; and 

d. All rights under the Equal Access to 
Justice Act. 

4. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission, it, together with the draft 
of complaint contemplated thereby, will 
be placed on the public record for a 
period of sixty (60) days and information 
in respect thereto publicly released. The 
Commission thereafter may either 
withdraw its acceptance of this 
agreement and so notify the proposed 
respondent in which event it will take 
such action as it may consider 
appropriate, or issue and serve its 
complaint (in such form as the 
circumstances may require) and 
decision, in disposition of the 


. 5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 
that the law has been violated as 
alleged in the draft of complaint here 
attached. 

6. This agreement contemplates that, 
if it is accepted by the Commission, and 
if such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the 
Commission's Rules, the Commission 
may, without further notice to proposed 
respondent, (1) Issue a complaint 
corresponding in form and substance 
with the draft of complaint here 
attached and its decision containing the 
following order to cease and desist in 
ee of the proceeding, and (2) 

information public with respect 
thereto. When so entered, the order to 
cease and desist shall have the same 
force and effect and may be altered, 
modified or set aside in the same 
manner and within the same time 
provided by statute for other orders. The 
order shall become final upon service. 


Delivery by the U.S. Postal Service of 
the complaint and decision containing 
the agreed-to order to the offices of 
Sullivan & Cromwell at 125 Broad Street, 
New York, New York 10004 shall 
constitute service. Proposed respondent 
waives any right it may have to 

other manner of service. The comp 

may be used in construing the terms of 
the order, and no agreement, 
understanding, representation or 
interpretation not contained in the order 
or the agreement may be used to vary or 
contradict the terms of the order. 

7. Proposed respondent has read the 
proposed complaint and order 
contemplated hereby. It understands 
that once the order has been issued, it 
will be required to file one or more 
compliance reports showing that it has 
fully complied with the order. 
respondent further understands that it 
may be liable for civil penalties in the 
amount provided by law for each 
= of the order after it becomes 


Order 
I 


It is ordered that for the purposes of 
— the following definitions shall 
apply: 

A. Acquisition means Amersham's 
acquisition-of any or all of the stock or 
assets of Medi-Physics. 

B. Amersham means Amersham 
International plc, a corporation 
organized, existing, and doing business 
under and by virtue of the laws of 
England, its directors, officers, 
employees, agents and representatives, 
its domestic and foreign parents, 
predecessors, successors, assigns, 
divisions, subsidiaries, affiliates, 
partnerships and joint ventures, and the 
directors, officers, employees, agents 
and representatives of its domestic and 
foreign parents, predecessors, 
successors, assigns, divisions, 
subsidiaries, affiliates, partnerships and 
joint ventures. The words “subsidiary”, 
“affiliate” and “joint venture” refer to 
any firm in which three is partial (10 
percent or more) or total ownership or 
control between corporations. 

C. Assignment Agreement means the 
series of agreements between Medi- 
Physics (to which Amersham will 
become successor after Amersham 
acquires Medi-Physics) or Hoffmann-La 
Roche and IMP, Incorporated, consisting 
of the following documents: (1) An 
executed Assignment Agreement 
Between IMP, Incorporated and Medi- 
Physics, Inc.; (2) a Security Agreement, 
between IMP ted and 


Hoffmann-La Roche, Inc.; (3) a 


’ Manufacturing Agreement Between IMP, 


(7) 
Assignment of US. Patent No. 4,360,511 
from Medi-Physics, Inc. to IMP, 
Incorporated. 

D. Brain perfusion imaging product 
for use with SPECT Sopement {also 
referred to as “SPECT brain 
agent”) means a substance injected into 
the bloodstream, capable of crossing the 
blood-brain barrier, tagged with a short- 
lived radioactive isotope (Iodine 123 or 
Technetium 99-m) that enables blood 
perfusion of the brain to be imaged by 
using a computerized scintillation 
camera that produces tomographic 
images. 

E. Commission means the Federal 
Trade Commission. 

F. Hoffman-La Roche means 
Hoffmann-La Roche, Inc., a corporation 
organized, existing, and doing business 
under and by virtue of the laws of New 
Jersey, with its principal offices at 340 
Kingsland Street, Nutley, New Jersey 
07110-1199, as well as its directors, 
officers, employees, agents and 
representatives, its domestic and foreign 

assigns, 


predecessors, successors, 

divisions, subsidiaries, affiliates, 
partnerships and joint ventures, and the 
directors, officers, employees, agents 
and representatives of its domestic and 
foreign predecessors, successors, 
assigns, divisions, subsidiaries, © 
affiliates, partnerships and joint 
ventures. The words “subsidiary”, 
“affiliate” and “joint venture” refer to 
any firm in which there is partial (10 
percent or more) or total ownership or 
control tions. 
Hoffmann-La Roche is the owner of all 
of the voting securities of Medi-Physics. 

G. IMP, Incorporated means IMP, 
Incorporated, a corporation organized, 
existing, and doing business under and 
by virtue of the laws of Delaware, with 
its headquarters of 8044 El Rio, Houston, 
Texas 77054. 

H. Medi-Physics means Medi-Physics, 
Inc., a corporation organized, existing, 
and doing business under and by virtue 
of the laws of the State of Delaware 
with its principal offices located at 140 
East Ridgewood Avenue, Paramus, New 
Jersey 07653, as it was constituted prior 
to the Acquisition, as well as its 
directors, officers, employees, agents 
- representatives, its domestic and 

oreign predecessors, successors, 
assigns, divisions, subsidiaries, 
affiliates, partnerships and joint 
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and Medi-Physics, Analysis of Proposed Consent 
eee Order To Aid Public Comment 


It is further ordered that for a period 
of ten (10) years from the date this order 
becomes final, Amersham 


agreem d the comments 
and will decide whether it should 
withdraw from the agreement or make 
final the agreement's proposed order. 
The proposed complaint alleges that 
Amersham would acquire a monopoly in 
the business of developing, 
manufacturing, marketing, and selling 
radiopharmaceutical brain perfusion 
imaging agents for use with Single 
Positron Emission Tomography 
(“SPECT”) equipment by acquiring all of 
the voting securities of ae 


Inc., a wholly-owned 
Hoffman-La Roche, Inc. It alleges also 
that the relevant geographic market is 
the United States and that this market is 
highly concentrated and that entry into 
this market is extremely difficult. It 
alleges that as a result of the 
the Acquisition acquisition, competition between 
until after the closing of the sale of the Amersham and Medi-Physics would be 
’ SPECTamine business to: It is further ordered that on the first eliminated, that if another firm should 
anniversary of the date that this order enter the market the likelihood of 
becomes final, and on every anniversary collusion between Amersham and that 
thereafter for the following nine (9) firm would be increased, and that the 
years, and at such other times as the acquisition would increase the 
advance by the Commission or its staff may request, likelihood that prices in the relevant 
Amersham shall submit a verified market would rise. 
written report setting forth in detail the The proposed Agreement and Order 
Is further ordered that wi th date amet andfornin which Ameraham provides that before Amersham may 
’ acquire -Physics, Medi-Physics 
at which all of its obligations under the = complied with the terms of this Order must divest its SPECTamine business to 
eran and the Assignment Agreement. a third party, IMP, Incorporated, 
vil pursuant to the executed Assignment 
Agreement or to another firm approved 
eS ee in advance by the Commission and in a 
manner approved by the Commission. It 
also provides that for a period of ten 
years, Amersham may not acquire any 
interest in any other firm in the relevant 
market without prior approval from the 
Commission. 
The anticipated competitive effect of 
the proposed order will be to assure that 
competition will continue in the United 
States market for brain perfusion 
It is further ordered that Amersham imaging agents for use with SPECT 
shall notify the Commission within equipment. 
toe 
of the SPECTamine 
manufacturing facility of the Acquirer of Seneesd hoiakiaandshin 
Medi-Physics’ SPECTamine business. consititute an official interpretation of 
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the agreement and proposed order or to 
modify in any way their terms. 


[FR Doc. 90-14011 Filed 6-15-90; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 
[Announcement No. 039] 


National Institute for Occupational 
Safety and Health; Cooperative 
Agreement Program for 
Demonstration Cancer Control 
Projects for Farmers 


Introduction 


The Centers for Disease Control 
(CDC), National Institute for 
Occupational Safety and Health 
(NIOSH), announces availablility of 
funds for cooperative agreements to 
conduct demonstration projects on 
effective cancer control for farm 
populations. 


Authority 


This program is authorized under 
section 20(a)(1) (29 U.S.C. 669{a}[1]), 
Occupational Safety and Health Act of 
1970 and the Public Health Service Act, 
section 301 (42 U.S.C, 241 [a]), as 
amended. 


Eligible Applicants 

Eligible applicants include nonprofit 
and for-profit organizations. Thus, 
universities, colleges, hospitals, research 
institutions and other public and private 
organizations, including state and local 
governments and small minority and/or 
women-owned businesses, are eligible 
for these cooperative agreements. 


Availability of Funds 


A total of up to $2,000,000 will be 
available in Fiscal Year 1990 to fund 
approximately three cooperative 
agreements. It is expected that the 


average award will be $650,000, ranging © 


from $300,000 to $750,000. The awards 
are expected to begin on or about 
September 28, 1990, and will be made 
for a 12-month budget period within a 
project period of three years. The 
funding estimates outlined herein may 
vary and are subject to the availability 
of funds. 


Purpose 


The purpose of this cooperative 
agreement is to demonstrate the 
effectiveness of a strategy to reduce 
cancer morbidity and mortality among 


farm populations which utilizes existing 
networks of rural nonprofit hospitals. 
Surveillance data have suggested that 
some groups of farmers may be at 
increased risk of certain cancers such as 
lymphoma, leukemia, lymphatic, 
hematopoietic, skin, lip, prostate, and 
stomach. Three demonstration projects 
will be funded that provide for a 
strategy for the prevention, screening 
and early detection, and timely 
treatment of cancer. The rationale for 
these demonstration projects is the 
belief that morbidity and mortality from 
cancer can be reduced by making more 
effective use of cancer related 
information on prevention, detection 
and treatment, especially by groups at 
high risk of either developing cancer or 
not surviving from it and that this can be 
most efficiently and effectively 
implemented utilizing existing 
community-based delivery systems. This 
broad view of cancer control is the 
thrust of the effort developed over the 
last eight years by the National Cancer 
Institute (NCI) as part of its strategy to 
reduce cancer mortality 50 percent by 
the Year 2000. 

To ensure optimal reductions in 
cancer morbidity and mortality among 
farm populations, it is necessary to 
evaluate the unique barriers to cancer 
control encountered by farmers. The 
cancer control p conducted 
within the three demonstration projects 
should address these barriers. 

The proposed demonstration projects 
do not need to focus on all of the goals 
of cancer control; however, innovative 
cancer control activities should: 

1. Affect the maximum number of 
farmers as quickly and cost effectively 
as possible by conducting projects 
through existing networks of rural 
nonprofit hospitals which have access to 
both the latest disgnostic equipment and 
board certified oncologists; 

2. Increase preventive behaviors and 
awareness about cancer control 
measures such as knowledge of signs 
and symptoms pertaining to cancer; 

3. Promote adherence of 
asymptomatic individuals to cancer 
prevention and early detection 
programs; 

4. Utilize biological monitoring to 
enhance farmers’ awareness of cancer 
risks by demonstrating that exposures 
or biologic changes have occurred; 

5. Promote cancer control among farm 
populations; and 

6. Promote cancer control awareness 
among rural health care providers. 

Farming is both an occupation and a 
lifestyle; therefore, the scope of the 
poposed demonstration projects should 
not be limited to those cancers that are 


considered to have occupational 
etiologies. 


Program Requirements 


In conducting activities to achieve the 
purpose of this program, the recipient 
shall be responsible for 
activities under “Recipient Activities” 
below and CDC will be responsible for 
conducting activities under “CDC 
Activities” below. 

Recipient Activities 

The recipient will be expected to 
design and implement a demonstration 
project which utilizes existing rural 
nonprofit hospital networks and 
includes the following components: 

1. The development, in collaboration 
with NIOSH, of a protocol to assess 
whether use of cancer services, 
treatment and survival are different 
among farm versus non-farm 
populations. To evaluate the barriers to 
effective cancer control, the protocol 
should include: 

a. At least one occupational cancer 
and one non-occupational cancer; and 

b. Comparison of persons with cancer 
cases from farm and non-farm 
populations in terms of access to 
screening and treatment, survival, 
health insurance, and health care 
utilization. 

2. Implementation of the protocol and 
utilization of information learned from 
the study in the activities discussed in 
the next paragraph. 

3. Development of a cancer control 
program which consists of a coordinated 
set of activities designed to reduce 
cancer morbidity/mortality in a farm 
population. The cancer control activities 
should pertain (but need not be limited) 
to the cancers assessed under the first 
program requirement and must be 
focused on individuals at risk of those 
cancers. These activities may include 
but are not limited to: 

a. Disseminating risk information; 

b. Providing information on reducing 
or eliminating hazardous exposures; 

c. Implementing education programs 
about the need to know and act on early 
signs and symptoms; 

d. Promoting the appropriate use of 
cancer screening for early detection; and 

e. Ensuring comprehensive and 
effective treatment and rehabilitation. 

4. Development of a cancer control 
program which has the following 
characteristics: 

a. Clearly defined objectives and 
endpoints; 

b. Identification of specific 
populations, including demography and 
farming characteristics; 
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farm, 
— idemiloge tales. in the development 
o — 
Provide consultation —_ any aspects 


information from 10 or more individuals 
will be subject to review under the 
Paperwork m Act. 


Evaluation Criteria 


The review of applications will be in 
accordance with PHS Grants 


Objective 
An ad hoc committee will be convened 
to determine the technical and scientific 
merit of the application. The —— 
factors to be considered in the 
evaluation of responsive applicants are: 
1. Extent to which the proposed 
demonstration will meet the goal 
of developing, imp. ting, and 
evaluating the effectiveness of 
interventions designed to reduce cancer 
morbidity/mortality among farm 


program, — mes public health 
significance project. (15% 

3. The extent to which the applicant 
understands the objectives of the 
project, the steps to be taken in planning 
and implementing this project, and the 
responsibilities of the applicant for 
carrying out those steps. (10%) 

4. The sosticontoabtiny to provide 
the staff, knowledge, financial and other 
to perform the 


required 
applicant's responsibilities in this 


obtaining existing appropriate data. 
(10%) 

6. The extent to which the proposed 
schedule clearly defines the timeframe 
and the feasibility for accomplishing 
each of the activities to be carried out in 
this project, and the extent to which a 
a defined method for evaluating 

the accomplishment of the project is 
eae (10%) 
een. expertise, 
ued supporting 
bibliographies of proposed program 
staff, and time allocated celia oe them to 


accomplish program activities; the 
support staff available for the 


project; and the capability of the 

*s administrative structure to 
foster the development of the project. 
(15%) 

8. The proposed plan for administering 

ees, 
and time allocations of the project 
director who will be responsible for its 
administration. (10%) 


9. That the estimated cost to the 
Government of the project is reasonable, 
clearly justified, and consistent with the 
intended use of funds. The budget 
should indicate (a) Anticipated costs for 
personnel, travel, communications and 


postage, equipment, contracts, and 
miscellaneous for each budget 


period, and (b) the applicants and other 
sources of funds that will be contributed 
to meet those needs. (Not Scored) 


Executive Order 12372 Review 


Applications are subject to review as 
governed by Executive Order 12372, 
Intergovernmental Review of Federal 
Programs. 


Catalog of Federal Domestic Assistance 
Num 


The Catalog of Federal Domestic 
Assistance (CFDA) Number for this 


program is 13.262. 
Application Submission and Deadline 


The original and two copies of the 
application shall be submitted on PHS 
Form 5161-1 (Rev. 3/89) to: Henry S. 
Cassell, Iii, Grants Management Officer, 
Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control, 255 East Paces 
Ferry Road, NE., room 415, Mail Stop E- 
14, Atlanta, Georgia, 30305 on or before 
August 13, 1990. 

1. Deadline: Applications shall be 
considered as meeting the deadline if 
they are either: 

a. Received at the above address on 
or before the deadline date, or 

b. Sent on or before the deadline date 
and received in time for submission to 
the review group. Applicants must 
request a legibly dated U.S. Postal 
Service postmark or obtain a legibly 
dated receipt from a commercial carrier 
or the U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing. 

2. Late Applications: Applications that 
do not meet the criteria in 1a. or 1.b. 
above are considered late applications 
and will be returned to the applicant. 


Where to Obtain Additional Information 


A complete program description, 
information on application procedures, 
and an application pa may be 


Control, 255 East Paces Ferry Road, NE., 
room 415, Mailstop E-14, Atlanta, 
Georgia, 30305, or by calling (404) 842~ 
6630 or FTS 236-6630.. 

Please refer to Announcement number 
039, “Demonstration Cancer Control 
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Projects for Farmers” when requesting 
information and submitting an 
application that pertains to this project. 
Technical assistance may be obtained 
from Paul Schulte, Ph.D., Chief, 
Screening and Notification Section, 
NIOSH—R-13, Robert A. Taft 
Laboratory, 4676 Columbia Parkway, 
Cincinnati, Ohio, 45226-1998, or by 
calling (513) 841-4207 or FTS 684-4207. 
Additional technical assistance may be 
obtained from Geoffrey M. Calvert, 
M_D., M.P.H., Medical Epidemiologist, 
NIOSH—R-16, Robert A. Taft 
Laboratory, 4676 Columbia Parkway, 
Cincinnati, Chio, 45226-1998, or by 
calling (513) 841-4481 or FTS 684-4481. 


Dated: June 12, 1990. 
Larry W. Sparks, 
Acting Director, National Institute for 
Occupational Safety and Health. 
[FR Doc. 90-14019 Filed 6-15-90; 8:45 am] 
BILLING CODE 4160-19-M 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of a new animal drug 
application (NADA) held by 
Agribusiness Marketers, Inc. The NADA 
provides for the use of n-butyl chloride 
capsules for the removal of ascarids and 
hookworms from dogs. The firm 
requested withdrawal of approval. In a 
final rule published elsewhere in this 
issue of the Federal Register, FDA is 
amending the animal drug regulations 
by removing the portion of the 
regulations reflecting the approval. 
EFFECTIVE DATE: June 28, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4093. 


SUPPLEMENTARY INFORMATION: 
Agribusiness Marketers, Inc., 2667 West 
Dual, Baton Rouge, LA 70814, is the 
sponsor of NADA 92-481, which 
provides for the use of n-butyl chloride 
capsules for the removal of ascarids and 
hookworms from dogs. The NADA was 
approved on April 15, 1974. 

By letter dated October 24, 1989, the 
sponsor requested the agency to 
withdraw the approval because the 


product is not being manufactured or 
marketed. 

Therefore, under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10), and redelegated to the 
Center for Veterinary Medicine (21 CFR 
5.84), and in accordance with § 514.115. 
Withdrawal of approval of applications 
(21 CFR 514.115), notice is given that 
approval of NADA 92-481 and all 
supplements thereto is hereby 
withdrawn, effective June 28, 1990. 

In a final rule published elsewhere in 
this issue of the Federal Register, FDA is 
amending 21 CFR 520.260(b)(2) to reflect 
the withdrawal of approval of the 
NADA and all supplements thereto. 


Dated: June 8, 1990. 
Gerald B. Guest, 
Director, Center for Veterinary Medicine. 
[FR Doc. 90-13968 Filed 6-15-90; 8:45 am] 
BILLING CODE 4160-01-m 


[Docket No. 88N-0394] 


Generic Animal Drug and Patent Term 
Restoration Act; Fifth Policy Letter; 
Availability 

AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a fifth policy letter, dated 
April 12, 1990, on the implementation of 
the Generic Animal and Patent 
Term Restoration Act. The letter, 
prepared by the Center for Veterinary 
Medicine (CVM), contains a revised 
bioequivalence guideline dated April 12, 
1990. The new guideline supersedes the 
previous one dated Apri! 19, 1989, and 
takes into account comments received 
concerning it. The agency is now 
soliciting comments on the April 1990 
bioequivalence guideline included with 
this policy letter. 

DATES: Written comments may be 
submitted at any time regarding this or 
previous policy letters or 
implementation of the Generic Animal 
Drug and Patent Term Restoration Act. 
appresses: Submit written requests for 
single copies of the fifth policy letter and 
guideline to the Industry Information 
Staff (HFV-12), Center for Veterinary 
Medicine, Food and Drug 
Administration, Rm. 7-85, 5600 Fishers 
Lane, Rockville, MD 20857. Send two 
self-addressed adhesive labels to assist 
that office in processing your requests. 
Submit written comments on the policy 
letter to the Dockets 

Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. Requests and 
coiments should be identified with the 


docket number found in brackets in the 
heading of this document. The policy 
letter and received comments are 
available for public examination in the 
Dockets Management Branch between 9 
am. and 4 pm., Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Robert C. Ce:.cer for 
Veterinary Medicine (HFV-100), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4313. 


SUPPLEMENTARY INFORMATION: On 
November 16, 1988, the President signed 
into law the Generic Animal Drug and 
Patent Term Restoration Act (the new 
law) (Pub. L. 100-670, 102 Stat. 3971). 
The new law amends the Federal Food, 
Drug, and Cosmetic Act (the rr (21 
U.S.C. 301 et seq.) by extending the 
generic approval system to copies of 
new animal drugs that were approved 
after October 1962, and provides patent 
extension of certain animal drugs. 

In the Federal Register of December 
15, 1988 (53 FR 50460), FDA published a 
notice of availability of the November 
23, 1988, policy letter discussing the list 
of approved drugs that FDA must 
publish, patent certifications that 
generic applicants must make, patent 
information that pioneer sponsors must 
submit, and exclusivity claims that 
pioneer sponsors may make. 

In the Federal Register of June 21, 1989 
(54 FR 26111), FDA published a notice of 
availability of the June 7, 1989, policy 
letter concerning a document entitled 
“Generic Animal Drug and Patent Term 
Restoration Act—Implementation.” The 
document includes a description of the 
proposed administrative procedures to 
be used in implementation of the new 
law, a draft of CVM’s manufacturing 
requirements for abbreviated new 
animal drug applications (ANADA’s), a 
draft bioequivalence guideline, and draft 
procedures for evironmental review of 
generic animal drugs. 

In the Federal Register of August 28, 
1989 (54 FR 35534), FDA published a 
notice of availability of the August 2, 
1989, letter containing policy statements 
concerning exclusivity of human food 
safety data submitted in a supplemental 
application, withdrawal period for 
generic animal drugs, substitution of 
active ingredients in combination drugs 
or in feed use combinations, labeling 
requirements for generic drugs, 
exclusivity for generic animal drug 
sponsors for innovations approved 
under a supplement to an ANADA, and 
a pioneer drug sponsor's right to copy a 
generic innovation. 

In the Federal Register of January 30, 
1990 (55 FR 3107), FDA published a 





notice of availability of the November 2, 
1989 letter containing policy statements 
and effectiveness 


approval of abbreviated applications for 
pre-1962 drugs, and approval of 
combination generic drugs for feed use. 

FDA is now announcing the 
availability of a fifth policy letter dated 
April 12, 1990. This letter includes a 
revised bioequivalence guideline (dated 
April 12, 1990) which supersedes the 
previous version (dated April 19, 1989). 
The April 1990 guideline incorporates 
comments received concerning the 
previous guideline. Those revisions are 
discussed in the preamble to the revised 
guideline. 

The agency anticipates that changes 
in these policy statements may occur in 
the future. When and if are 
made, copies of the revised policy 
statements will be placed on display in 
the Dockets Management Branch 
(address above) and a notice of 
availability will be published in the 
Federal Register. 

Dated: June 8, 1990. 

Ronald G. Chesemore, 

Associate Conmissioner for Regulatory 
Affairs. 

[FR Doc. 90-13986 Filed 6-15-90; 8:45 am] 
BILLING CODE 4160-01-41 


Moorman Manufacturing Co.; 
Withdrawal of Approval of NADA 
AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


sumMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of a new animal drug 
application (NADA) held by Moorman 
Manufacturing Co. The NADA provides 
for use of a medicated block containing 
ronnel for the control of hornflies and 
grubs on cattle. The firm requested 
withdrawal of approval. In a final rule 
published elsewhere in this issue of the 
Federal Register, FDA is amending the 
animal drug tions by removing the 
portion of the regulations reflecting the 
approval. 


EFFECTIVE DATE: June 28, 1990. 

FOR FURTHER INFORMATION CONTACT: 

Mohammad L Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4093. 

SUPPLEMENTARY INFORMATION: 

Moorman Manufacturing Co., Quincy, IL 


62301, is the sponsor of NADA 13-450, 
which provides for the use of 
Moorman's Rid-Ezy Block Medicated 
(ronnel). The product is a medicated 
mineral block containing ronnel for the 
control of hornflies and grubs on cattle. 
The NADA was approved January 22, 


1963. 

By letter dated October 6, 1989, the 
sponsor requested the withdrawal of 
approval because the product is not 
being manufactured or marketed. 

Therefore, under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10) and redelegated to the 
Center for Veterinary Medicine (21 CFR 
5.84), and in accordance with § 514.115 
Withdrawal of approval of applications 
(21 CFR 514.115), notice is given that 
approval of NADA 13-450 and all 
supplements thereto is hereby 
withdrawn, effective June 28, 1990. 

In a final rule published elsewhere in 
this issue of the Federal Register, FDA is 
removing 21 CFR 520.2080a to reflect the 
withdrawal of approval of the NADA 
and all supplements thereto. 

Dated: June 11, 1990. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 90-13965 Filed 06-15-00; 8:45 am] 
BILLING CODE 4160-07-M 


[Docket No. 89D-0368] 


Action Levels for Residues of Certain 
Pesticides in Food and Feed; 
Correction 


AGENCY: Food and Drug Administration. 
ACTION: Notice; general statement of 
policy; correction. 


SUMMARY: The Food and Drug 
Administration (FDA) is correcting a 
notice published in the Federal Register 
of April 17, 1990 (55 FR 14359) that 
explained how the agency will use 
action levels in regulating residues of 
certain pesticides for which there are no 
tolerances but that may unavoidably be 
present in food or feed. Four errors were 
made in the action level for commodities 
and one error was made in describing a 
commodity. This document corrects 
those errors. 
FOR FURTHER INFORMATION CONTACT: 
John R. Wessel, Office of Regulatory 
Affairs (HFC-6), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-1815. 
SUPPLEMENTARY INFORMATION: In FR 
Doc. 90-8825, appearing at page 14359 of 
the Federal Register of Tuesday, April 
17, 1990, the following corrections are 
made: On page 14362, in the first 
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column, under the heading “Action level 
(ppm)”, for the entry “Lettuce”, “.05” is 
corrected to read “.5”; in the second 
column, under “I. Heptachlor and 
Heptachlor Epoxide”, “Bulk vegetables” 
appearing under the heading 
“Commodity”, is corrected to read “Bulb 
vegetables”, under the heading “Action 
level (ppb)” for the entry “Milk”, “*.01” 
is corrected to read “2.1”, and for the 
entry “Rabbit”, “?.02” is corrected to 
read “?,2”; and in the third column, 
under “J. Lindane”, for the entry “Hay”, 
and under the heading “Action level 
(ppm)”, “1” is corrected to read “.1”. 


Dated: June 12, 1990. 
Alan L. Hoeting, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 90-13967 Filed 6-15-90; 8:45 am] 
BILLING CODE 4160-01-¥ 


Health Resources and Services 
Administration 


Formula Grants to States, Territories 
and Indian Tribes or Tribal 


Organizations for Home and 
Community-Based HIV/AIDS Health 
Services 


AGENCY: Health Resources and Services 
Administration, PHS, DHHS. 


ACTION: Notice. 


SUMMARY: The Bureau of Health 
Resources Development (BHRD), Health 
Resources and Services Administration 
(HRSA), announces to the public and 
particularly to home health care 
agencies and individuals infected with 
the Human Immunodeficiency Virus 
(HIV), that Fiscal Year 1990 funds have 
been made available to States, 
territories, and Indian Tribes or tribal 
organizations for home and community- 
based health services for individuals 
infected with the HIV who are either 
medically or chronically dependent. A 
notice announcing the availability of 
funds was published on May 29, 1990 (55 
FR 21794). 

SUPPLEMENTARY INFORMATION: Funds 
were appropriated by Public Law 101- 
166 under the authority of section 2414 
of the Public Health Service Act for 
grants to States for home and 
community-based health services. These 
services are defined as skilled health 
services furnished to the individual in 
the individual's home pursuant to a 
written plan of care established by a 
health care professional for the 
provision of the following types of 
services and items: durable medical 
equipment; homemaker/home health 
aide services; day treatment or other 
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partial hospitalization; home 
intravenous therapy (including 
prescription drugs administered 
intravenously); and routine diagnostic 
tests administered in the home. States 
must agree to give priority to the 
provision of outreach and home and 
community based services to eligibie 
individuals with low income. 

States are required to conduct public 
hearings on the proposed use and 
distribution of funds. States may make 
payment for services through grants to 
public and non-profit private entities 
and through contracts with public and 
private entities. Furthermore, states are 
required to give priority to public and 
nonprofit private entities that have 
demonstrated experience in delivering 
home and community-based health 
services to individuals with HIV. 

FOR FURTHER INFORMATION CONTACT: 
For further information regarding State 
participation, contact the State's 
Governor's office or Ms. Sheila 
McCarthy, Division of HIV Services, 
BHRD, Parklawn Building, Room 9A-05, 
5600 Fishers Lane, Rockville, Maryland 
20857; telephone (301) 443-9086, for the 
name of the contact person in your 
State. 


Executive Order 12372. 


The Home and Community-based 
HIV/AIDS Health Services program has 
been determined to be a program which 
is not subject to the provisions of 
Executive Order 12372 concerning 
intergovernmental review of Federal 
programs. The OMB Catalog of Federal 
Domestic Assistance number for Home 
and Community-Based HIV/AIDS 
Health Services is 13.199. 

Dated: June 12, 1990. 

Robert G. Harmon, 

Administrator. 

[FR Doc. 90-14008 Filed 6-15-90; 8:45 am] 
BILLING CODE 4160-15-M 


Office of Human Development 
Services 


Meeting of the U.S. Advisory Board on 
Child Abuse and Negiect 


Agency Holding the Meeting: Office of 
the Assistant Secretary for Human 
Development Services. 

Times and Dates: 9 a.m. June 26, 1990 to 
5 p.m. June 28, 1990. 

Place: Hubert H. Humphrey Building, 
room 800, 200 Independence Avenue, 
SW., Washington, DC. 

Status: The meeting is open to public 
observation. 


Matters to be Considered: At this 
meeting the U.S. Advisory Board will: 


Analyze the prepublication version of 
the first Board report; discuss 
proposals for the second year of 
Board activities; meet with members 
of the National Child Abuse Coalition 
to determine strategies for assuring 
that the first Board report reaches the 
widest possible audience; meet with 
the Secretary of Health and Human 
Services to discuss the first Board 
report; present the report to the public 
at a press conference; meet in 
committee to begin work on the 
second Board report; and hear from 
several officials of the Department of 
Health and Human Services. 

CONTACT PERSON FOR MORE 

INFORMATION: 

Eileen H. Lohr, Program Assistant, U.S. 
Advisory Board on Child Abuse and 
Neglect, room 2070-C Switzer 
Building, Washington, DC 20201 (202) 
247-0877. 

Dated: June 12, 1990. 

Byron D. Metrikin-Gold, 

Executive Director, U.S. Advisory Board on 

Child Abuse and Neglect. 

[FR Doc. 90-13978 Filed 6-15-90; 8:45 am] 

BILLING CODE 4130-01-M 


[Program Announcement No. HDS/ACYF/ 
TLP 13.550-90-3] 


Transitional Living Program for 
Homeless Youth; Availability of 
Financial Assistance 


AGENCY: Administration for Children, 
Youth, and Families (ACYF), Office of 
Human Development Services (OHDS), 
HHS. 

action: Announcement of availability of 
financial assistance for the Transitional 
Living Program for Homeless Youth. 


SUMMARY: The Family and Youth 
Services Bureau of the Administration 
for Children, Youth and Families 
announces the availability of fiscal year 
1990 funds for the Transitional Living 
Program for Homeless Youth (Part B of 
the Runaway and Homeless Youth Act). 
A national competition is being held to 
award grants to provide shelter, skill 
training and support services in local 
communities to homeless youth. 
Procedures for the provision of technical 
assistance to the Transitional Living 
Program grantees will be addressed 
under a separate announcement. 
DATES: The deadline or closing date for 
receipt of all applications under this 
announcement is: August 17, 1990. 
ADDRESSES: Application receipt point: 
Department of Health and Human 
Services, HDS/Grants and Contracts 
Management Division, 200 


Avenue, SW., room 341— 
Humphrey i 


Independence 
F.2, Hubert H. 


Transitional Living. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Preston Bruce or Pamela A. Johnson, 
Administration for Children, Youth and 
Families, Family and Youth Services 
Bureau, P.O. Box 1182, Washington, DC 
20013, telephone: (202) 245-0049. 


SUPPLEMENTARY INFORMATION: 
Part I. Background Information 


A. Scope of This Program 
Announcement 


This program announcement solicits 
applications, specifies the requirements, 
and describes the application process 
for the Transitional Living Program 
(TLP) for Homeless Youth grants. These 
TLP grants will be competitively 
awarded during the fourth quarter of 
fiscal year 1990. Project periods for 
grants will be up to three years. 


B. Legislative Authority 


Grants under this program are 
authorized by the Anti-Drug Abuse Act 
of 1988 (Pub. L. 100-690). The 
Transitional Living Program for 
Homeless Youth is Part B of the 
Runaway and Homeless Youth Act (the 
Act), 42 U.S.C. 5701 et seg. 

All interested applicants should be 
aware that, in implementing the 
Transitional Living Program for 
Homeless Youth, certain sections of 
parts C and D of the Runaway and 
Homeless Youth Act are applicabie and 
are reflected throughout this 
announcement as necessary. In part C, 
section 341 sets forth the requirement 
that the Department provide 
informational assistance to potential 
grantees. Section 342 permits the lease 
of surplus Federal property for use as 
shelter facilities by runaway and 
homeless youth centers or transitional 
living youth shelters. Part D sets forth 
the Administrative Provisions of the 
Act. TLP grantees must meet the 
requirements of section 362 on the 
Federal share of funds and section 363 
on the confidentiality of records. 


C. Outline of Program Announcement 


This program announcement consists 
of six parts and a Part I 
provides background information for 
potential applicants in applying for TLP 
grants. Part II describes the 
requirements of part B of the Runaway 
and Homeless Youth Act with regard to 
the services and activities that must be 
carried out by TLP grantees. Part Il 
describes the responsibilities of the 
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grantee in operating a TLP grant. Part IV 
describes the procedures for the 

tion of the program narrative 
statement. Part V provides the 
evaluation criteria to be used in 
evaluating the applications. Part VI 
describes the application review and 
decision-making processes. Part VII 
provides instructions for completing and 
submitting an application for a TLP 
grant. Following part VII are the 
appendices to be consulted and the 


forms to be used in the preparation of 
the application. 


D. Program Purpose 

One of the TLP is to make 
grants to help establish and operate 
transitional living service projects for 


are defined in Part B of the Act. Section 
321(b)(1) defines a “homeless youth” as 
an individual who is not less than 16 
years of age and not more than 21 years 
of age; for whom it is not possible to live 
in a safe environment with a relative; 
and who has no other safe alternative 
‘living arrangement. A 

Under section 321(b)(2), a 
“transitional living youth project” means 
a project that provides shelter and 
services designed io promote transition 
to self-sufficient living and to prevent 
long-term dependency on social 
services. 


While all adolescents are faced with 
adjustment issues as they approach 
adulthood, homeless youth experience 
more severe problems and are at greater 
risk in terms of their ability to make the 
transition to independent living. Their 
basic human needs (shelter, food, 
clothing) are not being met, nor are their 
developmental needs receiving adequate 
attention. pase homeless youth 
lack a supportive, safe environment in 
which they can develop a positive sense 
of identity and self-sufficiency. An 
individual must have a sense of 
continuity of experience in order to 
bridge what they were as a child to 
what they are becoming as an adult. 
Homeless youth, lacking a stable family 
environment to provide this continuity, 
are in need of a support ee that will 
assist them in making the major 
transition to adulthood and independent 


It is estimated that about one-fourth of 
the youth served by runaway and 
homeless youth programs are homeless. 
This means that many of the youth 
served can not return home or move to 


another safe living arrangement with a 
relative, in most cases, due to severe 
family dysfunction. Other homeless 
youth have “aged out” of the child 
welfare system and are no longer 
eligible for foster care. These young 
people are often lacking both the skills 
and the personal characteristics which 
enable them to live independently. 
Therefore, without social and economic 
supports, homeless youth are not likely 
to make a successful transition to 
independence and are at high risk of 
being involved in dangerous lifestyles 
and problematic behaviors such as drug 
and alcohol abuse and prostitution. 
More than two-thirds of homeless youth 
report using drugs or alcohol and many 
homeless youth have experienced long- 
term physical and sexual abuse in their 
amilies. 

Homeless youth need a range of 
services to develop the skills necessary 
to make the transition from 
homelessness to self-sufficiency. Since 
1978, homeless youth have been an 
identified population eligible to receive 
services under the Runaway and 
Homeless Youth Act. It has become 
apparent over the years that the service 
goals for homeless youth and runaway 
youth are quite different. For runaway 
youth, family reunification is often 
desirable and appropriate; for homeless 
youth, reunification is typically not 
feasible. In many instances, runaway 
programs have been able to provide 
only limited assistance to homeless 
youth whose needs are more complex 
and long-term than those of runaway 
youth. Part B of the Runaway and 
Homeless Youth Act is intended to 
address the unique problems and needs 
of homeless youth. 

Throughout the 1980's, the Runaway 
and Homeless Youth Act discretionary 
funds were used to support the 
development of model programs and 
practices to serve the needs of homeless 
youth. Several different types of 
transitional living program models have 
been developed and effectively 
implemented to serve homeless youth. 
These models have been replicated in 
other communities where the need 
exists and resources are available. 


E. Program Goals and Objectives 


The primary goal of the Transitional 
Living Program for Homeless Youth is to 
support projects which assist homeless 
youth (as defined under section D 
above) in a successful transition 
to self-sufficient living and to prevent 
long-term dependency on social 
services. This goal is to be achieved 
through the implementation of several 


major program objectives. These are: 
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1. Providing stable, safe living 
accommodations while a homeless 
youth is a program participant; 

2. Providing the services necessary to 
assist homeless youth in developing 

th the skills and personal 
characteristics needed to enable them to 
live independently; 

3. Providing education, information 
and counseling aimed at preventing, 
treating and reducing substance abuse 
among homeless youth; and 

4. Providing homeless youth with 
appropriate referrals and access to 
substance abuse and mental health 
treatment. 

Funds availabe under part B of the 
Act are to be used to enhance the 
capacities of youth-serving agencies to 
effectively address the service needs of 
homeless older adolescents and young 
adults. 

This program is not designed to serve 
youth currently under the jurisdiction of 
a State or local probation or parole 
program. 

This program affords youth service 
agencies an opportunity to serve 
homeless youth in a manner which is 
comprehensive and directed toward 
ensuring a successful transition to self- 
sufficiency. Also, improving the 
availability of comprehensive 
transitional living services for homeless 
youth will reduce the risk of exploitation 
and danger to which these youth are 
exposed by living on the streets without 
positive economic or social supports. 


F. Available Funds for Program Grants 
and Grantee Share 


In FY 1990, the Administration for 
Children, Youth and Families (ACYF) 
expects to award approximately 
$9,500,000 in Transitional Living 
Program grants. The maximum Federal 
share of the project is not to exceed 
$250,000 per budget year. The initial 
grant period will be 15 months. 

All grant applicants should request 
project periods of up to three years 
(Standard Form 424A, Rev. 4-88, Budget 
Information, Section E). Initial grant 
awards will cover budget periods of 
only 15 months. The subsequent award 
of funds will depend upon satisfactory 
performance by the grantee (including 
timely submission of required reports) 
and on the availability of appropriated 
funds. 

Grant awards will be made from late 
August 1990 through the end of 
September 1990. 

Funding recommendations will be 
based primarily on the scores assigned 
to the applications by the non-Federal 
reviewers, who will evaluate each 
application according to the criteria 
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described in Part IV, below. The results 
of the competitive review will be the 
primary factor taken into consideration 
by the Associate Commissioner of the 
Family and Youth Services Bureau who, 
in consultation with OHDS Regional 
officials, will recommend to the 
Commissioner, ACYF, the projects to be 
funded. The Commissioner will make 
the final funding decisions. 

The number of grants awarded will 
depend upon the number of acceptable 
applications and the amount available 
for grants. 

e Runaway and Homeless Youth 
Act requires that the grantee provide a 
non-Federal match that equals at least 
10 percent of the Federal 
requested under this announcement as 
described in part VI, section G, 
“Grantee Share of the Project.” 

Grants awarded under this program 
may not be used as matching funds 
(non-Federai share) of other Federal 
programs or to supplant funds available 
under the Title IV-E Foster Care 
Independent Living Initiatives or any 
other Federally-funded program. 


G. Eligible Applicants 


States, Territories, localities, and 
private non-profit agencies are eligible 
to apply for TLP grants under this 
announcement. Federally recognized 
Indian Tribes are eligible to apply for 
grants as local units of government. 
Non-Federally recognized Indian Tribes 
and urban Indian organizations are 
eligible to apply for grants as private 
agencies. Collaborative applications 
between State and community-based 
agencies and collaborative applications 
between community-based agencies are 
also — for consideration under this 
grant program. However, only one entity 
may be designated as the direct 
recipient of these Federal funds. 

Applicants are reminded that 
organizations awarded grants under 
Part B of the Act must be the primary 
service providers. Any subgrant or other 
support service arrangement must be 
identified and described in the 
application, including the specific terms 
of the agreement and the signatures of 
the parties involved. 

Applicants are further reminded that 
TLP grants may be awarded to agencies 
which will operate a group home 
facility, or to agencies which will 
= shelter through a series of host 

omes or supervised apartments, or to 
agencies which will employ a 
combination of these or similar housing 

ion as 


facilities providing 
shelter, usually the home of a family, 


under contract to accept homeless youth 
assigned by the TLP service provider, 

and are according to State or 
local laws. A supervised apartment is a 
single unit dwelling or multiple unit 
apartment house operated under the 
auspices of the TLP service provider for 
the purpose of housing program 
participants. These dwellings operate in 
accordance with State or local housing 
codes and licensures. 


Part II. Requirements of the Runaway 
and Homeless Youth Act, Part B 


Section 322(a) of the Act requires that, 
to be eligible for assistance under this 
part, an applicant shall propose to 
establish, strengthen, or fund a 
transitional living youth project for 
homeless youth as defined in section 
$21(b)(2) and shall submit a plan in 
which the applicant agrees, as part of 
such project: 

1. To provide, directly or indirectly, 
shelter (such as group homes, host 
family homes and supervised 
apartments) and services (including 
information and counseling services in 
basic life skills, interpersonal skill 
building, decision making, educational 
advancement, job attainment skills, and 
mental and physical health care) to 
homeless youth; 

2. To provide such shelter and 
services to individual homeless youth 
throughout a continuous period not to 
exceed 540 days (18 months); 

3. To provide, directly or indirectly, 
on-site supervision at each shelter 
facility that is not a family home; 

4. That such shelter facility used to 
carry out such project shall have the 
capacity to accommodate not more than 
20 individuals (excluding staff); 

5. To provide and train a sufficient 
number of staff to ensure that all 
homeless youth participating in the 
project receive adequate supervision 
and services; 

6. To provide a written transitional 
living plan for each youth, based on an 
assessment of such youth's strengths 
and needs, designed to help the 
transition from supervised participation 
in such a project to independent living 
or another appropriate living 
arrangement; 


7. To ensure proper referrals of 


homeless youth to socal service, law 
enforcement, educational, vocational, 


integrate and coordinate such services 


for youth; 
8. To de for the establishment of 


outrea designed to attract 
individuals who are eligible to 
participate in the project; 


9. To submit an annual report on the 
pepret bergen diet ce 


who participate in the project in the 
pro: 
for which the report is submitted; as. 
10. To implement accoun 
and fiscal control 
sufficient to account for income and 
expenditures of the project; 

11. To submit an annual budget that 
estimates the itemized costs to be 
incurred in the year for which the 
applicant requests a grant; 

12. To keep adequate statistical 
records on the number and 
characteristics of homeless youth served 
and to ensure nondisclosure of the 
identity of individual homeless youth in 
reports or other documents based on 
such statistical records; 

13. Not to disclose records maintained 
on individual homeless youth without 
the consent of the individual youth and 


parent or legal guardian to anyone other 
than ical 


go agency 
involved in the disposition of criminal 
charges against the youth; and 

14. To provide such other information 
as may be reasonably required by the 
Administration for Children, Youth and 
Families. 

Section 322(b) of the Act requires that, 
in selecting eligible applicants to receive 
grants under this part, the Department 
give priority to entities that have 
experience in providing shelter and the 
types of services required to be provided 
under this announcement. 


Part Ill. Responsibilities of the Grantee 


Applicants for funding under this 

program announcement must ta 
plan in the program pamaerreed, 
evaluation criteria section of their 
application that demonstrates that they 
are able to meet the requirements of the 
law listed in part Il, inch the 
following specific responsibilities: 
A. Shelter 


1. Assure that shelter is in one or a 
combination of the following or similar 
forms: (A) A group home facility; (b) 
family host homes; or (c) supervised 
apartments (section 322(a)(1)). 
Applicants should indicate if shelter is 


agreements with the service providers 
regarding the terms under which shelter 
will be provided. 
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2. Assure that each facility used for 
shall accommodate , 


which will be conducted with a client 
oa ee eee 
“es oo peas ep pag ivf rk pom 
addition to States and units of local 
government are eligible to apply for determine eligibility and appropriate 


these may be 
aeeiiene ine taiteniiitieinn 3. Assure that the clients will 
service providers. Specific information substantively participate in the 
on application assessment of their needs and the 
and more detailed explanations of the See 
4. Assure that the outreach programs 
Needs Assistance, HUD, 451 Seventh to be established are designed to attract 
Street, SW., Washington, DC 20410, individuals 
telephone (202) 708-4300. 
B. Services 
Include a description of the core 
services to be provided, as mandated by 
section 322(a)(1) of ined ~~ 
descriptions should it are not 
the following 


2. Interpersonal building, 
positive relationships with peers and 
adults, communicati: ee 


and services will be available to a client 
for a continuous period not to exceed 
540 days (18 months) (section 322(a)(3)). 


McKinney Act establishes a procedure 
for the identification and use of Federal 
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9. Describe how the applicant will 
ensure the confidentiality of client 
records (section 322({a)(13)). 


Part IV. Preparation of the Program 
Narrative 

The Program Narrative Statement 
should clearly address how the 
ee each of the 
grantee responsibilities enumerated in 
Parts II and III above and must respond 
to the evaluation criteria in Part V 
below. 

The evaluation criteria correspond to 
the outline for the development of the 
Program Narrative Statement of the 
application. 

The Program Narrative Statement 
should be clear and we and should 


letters of agreement or support. 
Applications with narratives 

exceeding 30 single-spaced pages will 

not be considered for funding. 

Part V. Evaluation Criteria 


In considering how the applicant will 
carry out the responsibilities addressed 
in Parts II and Il of this announcement, 
the application will be reviewed and 
evaluated against the following criteria: 

Criterion 1. Objectives and Need for 
Assistance (20 Points). The extent to 
which the application reflects a good 
understanding of the objectives of the 
project; pinpoints any relevant physical, 
economic, social, financial, institutional, 
or other problem requiring a solution in 
the geographic areas that the project is 
proposing to serve; demonstrates the 
need for the assistance and states the 
goals or service eae of the project; 
states the principal and subordinate 
objectives of the project; provides 
supporting documentation or other 
testimonies from concerned interests 
other than the applicant; and gives a 
precise location of the rit eecaes sites and 
areas to be served by 
project. Maps or other a aids may 
be attached. (The applicant may refer to 
Part I, Sections D and E of this 
announcement.) 

Criterion 2. Results or Benefits 
Expected (20 Points). The extent to 
which the identified results and benefits 
to be derived from the project are 
consistent with the objectives of the 
proposal; states the numbers of clients 
to be served; and describes the types of 
services to be offered. 

Criterion 3. Approach (35 Points). The 
extent to which the application outlines 
a sound and workable plan of action as 
required by section 322(a) of the Act and 
describes in Parts II and III above 
pertaining to the scope of the project; 


details how the proposed work will be 
accomplished; cites factors which might 
accelerate or decelerate the work; gives 


technological innovations, reductions in 
cost or time, or extraordinary social and 
community involvements; and provides 
for projections of the accomplishments 
to be achieved. The extent to which the 
project will take advantage of existing 
resources within the community and 
State to help establish, operate, cr 
coordinate TLP services. Application 
lists the activities to be carried out in 
chronological order and shows a 
reasonable schedule of 
accomplishments and target dates. 

To the extent applicable, the 
application identifies the kinds of data 
to be collected and maintained, and 
discusses the criteria to be used to 
evaluate the results and successes of the 
project. It describes the evaluation 
methodology that will be used to 
determine if the needs identified and 
discussed are being met and if the 
results and benefits identified are being 
acheived. 

Criterion 4. Staff Background and 
Organizational Experience (15 Points). 
The extent to which the resumes of the 
program director and key project staff 
(including names, addresses, training, 
background and other qualifying 
experience) and the organization's 
experience demonstrates the ability to 
effectively and efficiently administer a 
project of this size, complexity, and 
scope; and reflects the ability to 
coordinate activities with other 


agencies. 


Application also lists.each 
organization, cooperator, consultant, or 
other key individuals who will work on 
the project along with a short 
description of the nature of their effort 
or contribution. 

Criterion 5. Budget Appropriateness 
(10 Points). The extent to which the 
project costs (overall costs, average cost 
per youth served, costs for different 
services) are reasonable in view of the 
activities to be carried out and 
anticipated outcomes. The extent to 
which assurances are provided that the 
applicant can and will contribute the 
non-Federal share of the total project 


par dargains me 


identified under Criterion 2.) 


Part VI. Application Process 

A. Assistance to Applicants 
Interested applicants can receive 

informational assistance in 


74119-1419. 
B. Application Requirements 


To be considered for TLP grant, each 
application must be submitted on the 
forms provided at the end of this 


the grant award. 
C. Paperwork Reduction Act of 1980 


Under the Paperwork Reduction Act 
of 1980, Public Law 96-511, the 


ee a eee 
of Management and 

onan tees onbamanahen 
and record 


requirements 
beyond those approved for HDS grant 
applications by OMB. 


D. Waiver of Executive Order 12372 


Requirements for a 60-Day Comment 
Period for the States’ Single Point of 
Contact (SPOC) 

This program is covered under 
Executive Order (E.O.) 12372, 


process 
established Single Points of Contact 
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and indicate the date of this submittal 
(or date of contact if no submittal is 
required) on the SF 424, Block 16a. 
OHDS will notify the State of any 
applicant who fails to indicate SPOC 
contact (when required) on the 
application form. 

HDS must obligate the funds for these 


Transitional Living. 

A list of the Single Points of Contact 
for each State and Territory is included 
as appendix C of this announcement. 


E. Availability of Forms and Other 
Materiais 


A copy of each form required to be 


which applicants should submit review 


mre ance we eenees 
appendix C. The Runaway and 
Homeless Youth Act (42 USC 5701 et 


seq) may 

libraries and at the Regional Offices 
listed in appendix D at the end of this 
announcement. Additional copies of this 


ledgea’ 
in the areas of youth development and 
or human service programs. These 
experts will review applications to 
determine that applicants conform to the 
requirements of the Act (see Part II) by 
applying the criteria presented in Part V 
and assigning a total score to each 
application. The results of the 
competitive review will be analyzed by 
Federal staff and will be the 
factor taken into consideration by the 
Associate Commissioner of the Family 


Commissioner may also elect not to fund 
any applicants that have known 
management, fiscal or other problems or 
situations which make it unlikely that 
they would be able to provide effective 


services. 
Successful applicants will be notified 
through the issuance of a Financial 
Assistance Award which will set forth 
the amount of funds granted, the terms 
and conditions of the grant, the effective 
date of the grant, the budget period for 
which support is given, the non-Federal 
aescusineindenten total 
project period for which support is 
Organizations 


be notified in writing of that decision. 
G. Grantee Share of the Project 

The Runaway and Homeless Youth 
Act requires that the grantee provide a 
non-Federal match that equals at least 
10 percent of the Federal funds awarded 


ant the non-Federal share must equal 
or exceed $15,000. 


or services) and must be project-related 
and allowabie under the cost principles 
provided in 45 CFR parts 74 and 92, the 
Department's regulations on the 
Administration of Grants. Federal 
Independent Living Initiatives funds 
provided to States and services or other 
resources purchased with these funds 
may not be used to match Transitional 
Living project grants. 


Part VIL. Instructions for Completing and 
Submitting the Application 


A. Contents of Application 


Each copy of the application must 
ee 


1. Application for Federal Assistance 
(Standard Form 424, REV 4-88) (page i). 


my enna: | 9 m= 
standard size plain white paper) (pages 
iv—v). 

4. 
Programs (Standard Form 424B, REV 4— 
0) (negro vi-wil) 


Applicants should provide a brief (no 
more than two pages, 8 ced) 
description eee applicant agency 


agency that will provide the direct 
services to homeless youth, and indicate 


organization in providing services to 

7 Progam Narrative Statement (pages 
1 following; 30 pages maximum, 
single-spaced). 

Special Note: Applications With Program 
Narrative Statements 


Spaced Pages Will Not Be Comsidered tor 
Funding. 
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of letters of support or agreement). 
B. Instructions for Preparing 
lication 


Certification Debarment, 
Certification ‘Lobbying, and 
Application Certifications for Profit 
Organizations: Self explanatory. 
Narrative Statement: 


4. ad ve 
Follow the outline of the Preparation of 
the Program Narrative (Part IV) and the 
Evaluation Criteria (Part V). 
5. Supporting Documentation: Self- 
explanatory. Each application will be 


should be followed: 

a. Applicants may attach only 
shotenaiee {no originals) of any 
additional materials, such as resumes, 
letters of support or t, news 
clippings, or descriptions of the 
program's participation in local, State or 
regional coalitions of youth service 
agencies which would give further 
support to the application. Resumes 
must be limited to one page. 

b. The absolute maximum for 
supporting documentation is 10 pages, 


many letters of support or agreement as 
are appropriate. 
Note: Include only photocopies of the 


cannot easily on a 
machine with automatic feed. Do not bind, 
chp, or fasten in any way separate 


subsections of the application, including 
supporting documentation. 

C. Application Submissi 

To be considered for a grant, an 
original two copies t 
<eplieuttics inshidinnall atiedoanie 
the application receipt point specified 
below. The original copy of the 
application must have original 
ee 
copy should be stapled (back and front) 
in the upper left corner. All copies of a 


to 


single application should be submitted 


in a single package. 
The Catalog of Federal Domestic 
Assistance Number (13.550) ase Title 


(Transitional Living Program 
Homeless Youth) must be clearly 
identified on the application (SF 424, 
box 10). 


1. Closing Date for the Receipt of 
Applications 

The closing date for receipt of 

under this announcement 
is: August 17, 1990. Applications must be 
mailed or hand delivered to: Department 
of Heaith and Human Services, 
Grants and Contracts Management 
Division, 200 Independence Avenue, 
SW., room 341-F.2, Hubert H. Humphrey 
ding, 20201. Attn: 


2. Deadline for Submission of 
Applications 


a. Deadlines. An application will be 
considered as meeting the deadline if it 
is either: 

(1) Received on or before the deadline 
date at the above address, or 


cautioned to request a legibly dated U.S. 
Postal Service postmark or to obtain a 
legibly dated receipt from a commercial 


carrier or the U.S. Postal Service. Private 
metered 


of z 
ented Gieteetees nena 
because of acts of God such as floods or 
hurricanes, etc., or when there is a 


deadline for all applicants, it may not 
waive or extend the deadline for any 
a 


3. Checklist for a Complete Application 
The Checklist below should be typed 

on 8%” by 11” plain white paper, 

completed, and included as the first 

page of the application package. 

Checklist 

—__Checklist for a complete 


onion 
——Certification Regarding 
Narrative Statement with 
maximum of 30 single-spaced pages; 


——Supporting 
(Catalog of Federal Domestic Assistance 


Number 13.550, Living Program 
for Homeless Youth.) 


Dated: May 10, 1990. 
Wade F. Horn, 
Youth and Families. 
Approved: May 17, 1990. 
Mary Sheila Gall, 
Assistant Secretary for Human Development 
Services. 


BILLING CODE 4130-01-# 
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Appendix A&B 
APPLICATION FOR 


Address (give city, county, state, and zp code) Name end telephone number of the person to be contacted on matters involving 
tts epphcation (grve area code) 


. TYPE OF APPLICANT: (enter appropriate letter in box) 
+. independent School Dist. 
. State Controtied institution of Higher Learning 
J. Private University 
K. indian Tribe 
L. individual: 
M Profit Organization 

tt Revision, enter appropriate letter(s) in boxes: [] [J : N. Other (Specify) 

A increase Award B. Decrease Award C. increase Duration 


16. (S APPLICATION SUBJECT TO REVIEW BY STATE EXECUTIVE ORDER 12372 PROCESS? 
@ YES THIS PREAPPLICATION/APPLICATION WAS MADE AVAILABLE TO THE 
STATE EXECUTIVE ORDER 12372 PROCESS FOR REVIEW ON 


DATE 


NO. [[] PROGRAM IS NOT COVERED BY EO. 12372 


(C] OR PROGRAM HAS NOT BEEN SELECTED BY STATE FOR REVIEW 


17. tS THE APPLICANT DELINQUENT ON ANY FEDERAL DEBT? 
oO Yes iW “Yes,” attach an expianation 


16. TO THE GEST OF MY KNOWLEDGE AND GELIEF. ALL DATA IN THIS APPLICATION PREAPPLICATION ARE TRUE AND CORRECT, THE DOCUMENT HAS BEEN DULY 
AUTHORIZED BY THE GOVERNING BOOY OF THE APPLICANT AND THE APPLICANT WILL COMPLY WITH THE ATTACHED ASSURANCES IF THE ASSISTANCE I$ AWARDED 


ee te 


¢ Signature of Authonzed Representative @ Date Signed 


. O E Gato Not Usabi 


Standard Form 424 (REV 4-88) 
Prescribed by OMB Circular A-102 
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This is a standard form used by applicants as a required facesheet for preapplications and applications submitted 
for Federal assistance. It will be used by Federal agencies to obtain applicant certification that States which have 
established a review and comment procedure in response to Executive Order 12372 and have selected the program 
to be included in their process, have been given an opportunity to review the applicant's submission. 


Entrv: Item: Entry: 


Self-explanatory. 12. List only the largest political entities affected 


Date application submitted to Federal agency (or 
State if applicable) & applicant's control number 
(if applicable). 


State use only (if applicable). 


If this application is to continue or revise an 
existing award, enter present Federal identifier 
number. If for a new project, leave blank. 


. Legal name of applicant, name of primary 
' organizational unit which will undertake the 
assistance activity, complete address of the 
applicant, and name and telephone number of the 
person to contact on matters related to this 
application. 

Enter Employer Identification Number (EIN) as 
assigned by the Internal Revenue Service. 


Enter the appropriate letter in the space 
provided. 
Check appropriate box and enter appropriate 


letter(s) in the space(s) provided: 

— “New” means a new assistance award. 

— “Continuation” means an extension for an 
additional fundi period for a project 
with a projected completion date. 

— “Revision” means any change in the Federal 
Government’s financial obligation or 
contingent liability from an existing 

. Name of Federal agency from which assistance is 

being requested with this application. 


. Use the Catalog of Federal Domestic Assistance 
number and title of the program under which 
assistance is requested. 

. Enter a brief descriptive title of the project. if 
more than one program is involved, you should 
append an explanation on a separate sheet. If 
appropriate (e.g., construction or real property 
projects), attach a map showing project location. 
For preapplications, use a separate sheet to 
provide a summary description of this project. 


(e.g., State, counties, cities). 


. Self-explanatory. 


List the applicant’s Congressional District and 
any District(s) affected by the program or project. 


Amount requested or to be contributed during 
the first funding/budget period by each 
contributor. Value of in-kind contributions 
should be included on appropriate lines as 
applicable. If the action will result in a dollar 
change to an existing award, indicate only the 
amount of the change. For decreases, enclose the 
amounts in parentheses. If both basic and 
supplemental amounts are included, show 


using same categories as item 15. 


. Applicants should contact the State Single Point 


of Contact (SPOC) for Federal Executive Order 
12372 to determine whether the application is 
subject to the State intergovernmental review 


process. 


. This question applies to the applicant organi- 


zation, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, loans 
and taxes. 


. Tobe signed by the authorized representative of 


the applicant. A copy of the governing body's 
authorization for you to sign this application as 
official representative must be on file in the 
applicant's office. (Certain Federal agencies may 
require that this authorization be submitted as 
part of the application.) 
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INSTRUCTIONS FOR THE SF-424A 


General Instructions 

This form is designed so that application can be made 
for funds from one or more grant programs. In pre- 
paring the budget, adhere to any existing Federal 
grantor agency guidelines which prescribe how and 
whether budgeted amounts should be separately 
shown for different functions or activities within the 
program. For some tor agencies may 
require budgets to be separately shown by function or 
activity. For other programs, grantor agencies may 


require a breakdown by furrction or activity. Sections. 


A,B,C, and D should include budget estimates for the 
whole project except when applying for assistance 
which requires Federal authorization in annual or 
other funding period increments. In the latter case, 
Sections A,B, C, and D should provide the budget for 
the first budget period (usually a year) and Section E 
should present the need for Federal assistance in the 
subsequent budget periods. All applications should 
contain a breakdown by the object class categories 
shown in Lines a-k of Section B. 


Section A. Budget Su 

Lines 1-4, Canin (a) and &) 

For applications pertaining to a single Federal grant 
program (Federal Domestic Assistance Catalog 
number) and not requiring a functional or activity 
breakdown, enter on Line 1 under Column (a) the 
catalog program title and the catalog number in 
Column (b). 

For applications pertaining to a single program 
requiring budget amounts by multiple functions or 
activities, enter the name of each activity or function 
on each line in Column (a), and enter the catalog num- 
ber in Column (b). For applications pertaining to mul- 
tiple programs where none of the programs require a 
breakdown by function or activity, enter the catalog 
program title on each line in Column (a) and the 
respective catalog number on each line in Column (b). 

For applications pertaining to multiple programs 
where one or more programs require a breakdown by 
function or activity, prepare a separate sheet for each 
program requiring the breakdown. Additional sheets 
should be used when one form does not provide 
adequate space for all breakdown of data required. 
However, when more than one sheet is used, the first 
page should provide the summary totals by programs. 


Lines 1-4, Columns (c) through (g.) 

For new applications, leave Columns (c) and (d) blank. 
For each line entry in Columns (a) and (b), enter in 
Columns (e), (, and (g) the appropriate amounts of 
funds needed to support the project for the first 
funding period (usually a year). 


Lines 1-4, Columns (c) through (g.) ( continued) 

For continuing grant program applications, submit 
these forms before the end of each funding period as 
required by the grantor agency. Enter in Columns (c) 
and (d) the estimated amounts of funds which will 
remain unobligated at the end of the grant funding 
period only if the Federal grantor agency instructions 
provide for this. Otherwise, leave these columns 
blank. Enter in columns (e) and (f) the amounts of 
funds needed for the upcoming period. The amount(s) 
in Column (g) should be the sum of amounts in 
Columns (e) and (f). 

For supplemental grants and changes to existing 
grants, do not use Columns (c) and (d). Enter in 
Column (e) the amount of the increase or decrease of 
Federal funds and enter in Column (f) the amount of 
the increase or decrease of non-Federal funds. In 
Column (g) enter the new total budgeted amount 
(Federal and non-Federal) which includes the total 
previous authorized budgeted amounts plus or minus, 
as appropriate, the amounts shown in Columns (e) and 
(). The amount(s) in Column (g) should not equal the 
sum of amounts in Columns (e) and (f). 


Line 5 — Show the totals for all columns used. 


Section B Budget Categories 

In the column headings (1) through (4), enter the titles 
of the same programs, functions, and activities shown 
on Lines 1-4, Column (a), Section A. When additional 
sheets are prepared for Section A, provide similar 
column headings on each sheet. For each program, 
function or activity, fill in the total requirements for 
funds (both Federal and non-Federal) by object class 
categories. 


Lines 6a-i — Show the totals of Lines 6a to 6h in each 
column. 


Line 6j - Show the amount of indirect cost. 


Line 6k - Enter the total of amounts on Lines 6i and 
6j. For all applications for new grants and 
continuation grants the total amount in column (5), 
Line 6k, should be the same as the total amount shown 
in Section A, Column (g), Line 5. For supplemental 
grants and changes to grants, the total amount of the 
increase or decrease as shown in Columns (1)-(4), Line 
6k should be the same as the sum of the amounts in 
Section A, Columns (e) and (f) on Line 5. 


SF 424A (4-88) pege3 
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INSTRUCTIONS FOR THE SF-424A (continued) 


Line 7 - Enter the estimated amount of income, if any, 
expected to be generated from this project. Do not add 
or subtract this amount from the total project amount. 
Show under the program narrative statement the 
nature and source of income. The estimated amount of 
program income may be considered by the federal 
grantor agency in determining the total amount of the 


grant. 
Section C. Non-Federal-Resources 


Lines 8-11 - Enter amounts of non-Federal resources 
that will be used on the grant. If in-kind contributions 
are included, provide a brief explanation on a separate 
sheet. 
Column (a) - Enter the program titles identical 
to Column (a), Section A. A breakdown by 
function or activity is not necessary 
Column (b) - Enter the contribution to be made 
by the applicant. 
Column (c) - Enter the amount of the State’s 
cash and in-kind contribution if the applicant is 
not a State or State agency. Applicants which are 
a State or State agencies should leave this 
column blank. 
Column (d) - Enter the amount of cash and in- 
kind contributions to be made from all other 
sources. 


Column (e) - Enter totals of Columns (b), (c), and 
(d). 


Line 12— Enter the total for each of Columns (b)-(e). 
The amount in Column (e) should be equal to the 
amount on Line 5, Column (f), Section A. 

Section D. Forecasted Cash Needs 


Line 13 - Enter the amount of cash needed by quarter 
from the grantor agency during the first year. 


Line 14 - Enter the amount of cash from all other 
sources needed by quarter during the first year. 

- 15 - Enter the totals of amounts on Lines 13 and 
Section E. Budget Estimates of Federal Funds 
Needed for Balance of the Project 

Lines 16 - 19 - Enter in Column (a) the same grant 
program titles shown in Column (a), Section A. A 
breakdown by function or activity is not necessary. For 
new applications and continuation grant applications, 
enter in the proper columns amounts of Federal funds 
which will be needed to complete the program or 
project over the succeeding funding periods (usually in 


~ years). This section need not be completed for revisions 


(amendments, changes, or supplements) to funds for 
the current year of existing grants. 

If more than four lines are needed to list the program 
titles, submit additional schedules as necessary. 

Line 20 - Enter the total for each of the Columns (b)- 
(e). When additional schedules are prepared for this 
Section, annotate accordingly and show the overall 
totals on this line. 

Section F. Other Budget Information 

Line 21 - Use this space to explain amounts for 
individual direct object-class cost categories that may 
appear to be out of the ordinary or to explain the 
details as required by the Federal grantor agency. 
Line 22 - Enter the type of indirect rate (provisional, 
predetermined, final or fixed) that will be in effect 
during the funding period, the estimated amount of 
the base to which the rate is applied, and the total 
indirect expense. 

Line 23 - Provide any other explanations or comments 
deemed necessary. 


SF 424A (4-88) page 4 
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OMS Approval No. 0348-0040 


ASSURANCES — NON-CONSTRUCTION PROGRAMS 


Note: Certain of these assurances may not be applicable to your project or program. If you have questions, 
please contact the awarding agency. Further, certain Federal awarding agencies may require applicants 
to certify to additional assurances. If such is the case, you will be notified. 


As the duly authorized representative of the applicant I certify that the applicant: . 


Has the legal authority to apply for Federal 
assistance, and the institutional, managerial and 
financial capability (including funds sufficient to 
pay the non-Federal share of project costs) to 


ensure proper planning, management and com- 
pletion of the project described in this application. 


. Will give the awarding agency, the Comptroller 


General! of the United States, and if appropriate, 
the State, through any authorized representative, 
access to and the right to examine all records, 
books, papers, or documents related to the award; 
and will establish a proper accounting system in 
accordance with generally accepted accounting 
standards or agency directives. 


. Will establish safeguards to prohibit employees 


from using their positions for a purpose that 
constitutes or presents the appearance of personal 
or organizational conflict of interest, or personal 
gain. 


. Will initiate and complete the work within the 


applicable time frame after receipt of approval of 
the awarding agency. 


. Will comply with the Intergovernmental 


Personnel Act of 1970 (42 U.S.C. §§ 4728-4763) 
relating to prescribed standards for merit systems 
for programs funded under one of the nineteen 
statutes or regulations specified in Appendix A of 
OPM’s Standards for a Merit System of Personnel 
Administration (5 C.F.R. 900, Subpart F). 


. Will comply with all Federal statutes relating to 


nondiscrimination. These include but are not 
limited to: (a) Title VI of the Civil Rights Act of 
1964 (P.L. 88-352) which prohibits discrimination 
on the basis of race, color or national origin; (b) 
Title IX of the Education Amendments of 1972, as 
amended (20 U.S.C. §§ 1681-1683, and 1685-1686), 
which prohibits discrimination on the basis of sex; 
(c) Section 504 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. § 794), which prohibits dis- 
crimination on the basis of handicaps; (d) the Age 
Discrimination Act of 1975, as amended (42 
U.S.C.§§ 6101-6107), which prohibits discrim- 
ination on the basis of age; 


(e) the Drug Abuse Office and Treatment Act of 
1972 (P.L. 92-255), as amended, relating to 
nondiscrimination on the basis of drug abuse; (f) 
the Comprehensive Alcohol Abuse and Alcoholism 
Prevention, Treatment and Rehabilitation Act of 
1970 (P.L. 91-616), as amended, relating to 
nondiscrimination on the basis of alcohol abuse or 
alcoholism; (g) §§ 523 and 527 of the Public Health 
Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 ee- 
3), as amended, relating to confidentiality of 
alcohol and drug abuse patient records; (h) Title 
VIII of the Civil Rights Act of 1968 (42 U.S.C. § 
3601 et seq.), as amended, relating to non- 
discrimination in the sale, rental or financing of 
housing; (i) any other nondiscrimination 
provisions in the specific statute(s) under which 
application for Federal assistance is being made; 
and (j) the requirements of any other 
nondiscrimination statute(s) which may apply to 
the application. 


Will comply, or has already complied, with the 
requirements of Titles II and III of the Uniform 
Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (P.L. 91-646) 
which provide for fair and equitable treatment of 
persons displaced or whose property is acquired as 
a result of Federal or federally assisted programs. 
These requirements apply to all interests in real 
property acquired for project purposes regardless 
of Federal participation in purchases. 


. Will comply with the provisions of the Hatch Act 


(5 U.S.C. §§ 1501-1508 and 7324-7328) which limit 
the political activities of employees whose 
principal employment activities are funded in 
whole or in part with Federal funds. 


Will comply, as applicable, with the provisions of 
the Davis-Bacon Act (40 U.S.C. §§ 276a to 276a- 
7), the Copeland Act (40 U.S.C. § 276c¢ and 18 
U.S.C. $§ 874), and the Contract Work Hours and 
Safety Standards Act (40 U.S.C. §§ 327-333), 
regarding labor standards for federally assisted 
construction subagreements. 


Standard Form 4248 (4-88) 
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10. Will comply, if applicable, with flood insurance 


purchase requirements of Section 102(a) of the 
Flood Disaster Protection Act of 1973 (P.L. 93-234) 
which requires recipients in a special flood hazard 
area to participate in the program andto purchase 
flood insurance if the total cost of insurable 
construction and acquisition is $10,000 or more. 


Will comply with environmental standards which 
may be prescribed pursuant to the following: (a) 
institution of environmental quality control 
measures under the National Environmental 
Policy Act of 1969 (P.L. 91-190) and Executive 
Order (EO) 11514; (b) notification of violating 
facilities pursyant to EO 11738; (c) protection of 
wetlands pursuant to EO 11990; (d) evaluation of 
flood hazards in floodplains in accordance with EO 
11988; (e) assurance of project consistency with 
the approved State management program 
developed under the Coastal Zone Management 
Act of 1972 (16 U.S.C. §§ 1451 et seq.); (f) 
conformity of Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c) of the 
Clear Air Act of 1955, as amended (42 U.S.C. § 
7401 et seq.); (g) protection of underground sources 
of drinking water under the Safe Drinking Water 
Act of 1974, as amended, (P.L. 93-523); and (h) 
protection of endangered species under the 
Endangered Species Act of 1973, as amended, (P.L. 
93-205). 


. Will comply with the Wild and Scenic Rivers Act 
of 1968 (16 U.S.C. §§ 1271 et seq.) related to 
protecting components or potential components of 

the national wild and scenic rivers system. 


SIGNATURE OF AUTHORIZED CERTIFYING OFFICIAL 


13. Will assist the awarding agency in assuring 


compliance with Section 106 of the National 
Historic Preservation Act of 1966, as amended (16 
U.S.C. 470), EO 11593 (identification and 
protection of historic properties), and the 
Archaeological and Historic Preservation Act of 
1974 (16 U.S.C. 469a-1 et seq.). 


. Will comply with P.L. 93-348 regarding the 


protection of human subjects involved in research, 
development, and related activities supported by 
this award of assistance. 


. Will comply with the Laboratory Animal Welfare 


Act of 1966 (P.L. 89-544, as amended, 7 U.S.C. 
2131 et seq.) pertaining to the care, handling, and 
treatment of warm blooded animals held for 
research, teaching, or other activities supported by 
this award of assistance. 


. Will comply with the Lead-Based Paint Poisoning 


Prevention Act (42 U.S.C. $$ 4801 et seq.) which 
prohibits the use of lead based paint in 
construction or rehabilitation of residence 
structures. 


. Will cause to be performed the required financial 


and compliance audits in accordance with the 
Single Audit Act of 1984. 


. Will comply with all applicable requirements of all 


other Federal laws, executive orders, regulations 
and policies governing this program. 
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U.S. Department of Health and Human Services 
Certification Regarding 


‘ Drug-Free Workplace Requirements 
Grantees Other Than Individuals 


By signing and/or submitting this application or grant agreement, the grantee is providing the certification 
set out below. 


This certification is required by regulations implementing the Drug-Free Workplace Act of 1988, 45 CFR 
Part 76, Subpart F. The regulations, published in the January 31, 1989 Federal Register, require certification 
by grantees that they will maintain a drug-free workplace. The certification set out below is a material repre- 
sentation of fact upon which reliance will be placed when HHS determines to award the grant. False certifica- 
tion or violation of the certification shall be grounds for suspension of payments, suspension or termination 
of grants, or governmentwide suspension or debarment. 


The grantee certifies that it will provide a drug-free workplace by: 
(a) Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing, 
or use of a controlled substance is prohibited in the grantee’s workplace and specifying the ac- 
tions that will be taken against employees for violation of such prohibition; 


Establishing a drug-free awareness program to inform employees about: 
(1) The dangers of drug abuse in the workplace; 


programs; and, 
(4) The penalties that may be imposed upon employees for drug abuse violations occurring in the 
workplace; 


(c) Making it a requirement that each employee to be engaged in the performance of the grant be given 
a copy of the statement required by paragraph (a); 


(d@) Notifying the employee in the statement required by paragraph (a) that, as a condition of employment 
under the grant, the employee will: 
(1) Abide by the terms of the statement; and, 
(2) Notify the employer of any criminal drug statute conviction for a violation occurring in the workplace 
no later than five days after such conviction; 


(e) Notifying the agency within ten days after receiving notice under subparagraph (d)(2) from an employee 
or otherwise receiving actual notice of such conviction; 


(f) Taking one of the following actions, within 30 days of receiving notice under subparagraph (d)(2), with 
respect to any employee who is so convicted: 
(1) Taking appropriate personnel action against such an employee, up to and including termination; or 
(2) Requiring such employee to participate satisfactorily in e drug abuse assistance or rehabilitation 
program approved for such purposes by a Federal, State, or local health, law enforcement, or other appropriate 
agency; 


(g) Making 2 good faith effort to continue to maintain 2 drug-free workplace through implementation of 
paragraphs (a), (b), (c), (d), (e) and (f). 
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(b) have not within a 3-year period 
preceding this proposal been convicted 
of or had a civil rendered 
against them for commission of fraud or 
a criminal offense in connection with 
obtaining, attempting to obtain, or 

orming a public (Federal, State, or 

ocal) transaction or contract under a 
public transaction; violation of Federal 
or State antitrust statutes or commission 
of embezzlement, theft, forgery, bribery, 
falsification or destruction of records, 
making false statements, or receiving 
stolen property; 

ott are not presently indicted or 

therwise criminally or 


civilly charged 
by a governmental entity (Federal, State 
or * local) with commission of any of the 
offenses enumerated in paragraph (1)(b) 
of this certification; and 

(d) have not within a 3-year period 

this application/proposal had 
one or more public transactions 
(Federal, State, or local) terminated for 
cause or default. 

The inability of a person to provide 
the certification required above will not 
necessarily result in denial of 
participation in this covered transaction. 
If necessary, the prospective 
shall submit an explanation of 
cannot provide the certification. 
certification or explanation will be 
considered in connection with the 
Department of Health and Human 
Services (HHS) determination whether 
to enter into this transaction. However, 
failure of the prospective primary 


The prospective primary participant 
cquait eeuine acheaueatniaaneath 
it will include the clause entitled 


transactions and in all solicitations for 
lower tier covered transactions. 


participant, as defir 
certifies to the best of its knowledge and 


belief that it and its principals: 
(a) are not presently debarred, 
for debarment, 
declared ore 
excluded from participation in 


transactions and in all solicitations for 
lower tier covered transactions. 
Appendix C—Executive Order 12372—State 
Single Points of Contact 

Alabama 


Mrs. Moncell Thornell, State Single Point of 
Alabama Department of Economic 


Mrs. Janice Dunn, Attn: Arizona State 
Clearinghouse, 1700 West Washington, 
Fourth Floor, Phoenix, Arizona 85007, Tel. 
(602) 542-5004 


Arkansas 
Mr. Joseph Gillesbie, Manager, State 
Clearinghouse, Office of 
Finance and 


Department 
Administration, P.O. Box 3278, Little Rock, 
Arkansas 72203, Tel. (501) 371-1074 


agreement. 

(2) If any funds other than Federal 
appropriated funds have been paid or 
will be paid to any person for 
influencing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer 





Division, Room 341F, HHH Building, 200 
Independence Avensa, SW., Weshington. 


Francine Booth, State Single Point of Contact, 
Executive Department, Thomas Collins 
Building, Dover, Delaware 19903, Tel. (302) 
736-3326 


District of Columbia 

Lovetta Davis, State Single Point of Contact, 
Executive office of the Mayor, Office of 
Intergovernmental Relations, Room 416, 
District Building, 1350 Pennsylvania 
Avenue, NW., Washington, DC 20004, Tel. 
(202) 727-9111 


Se ae. 

Office of the Governor, State of Illinois, 

Springfield, [linois 62706, Tel. (217) 782- 

8639 

indi 

Frank Sullivan, Budget Director, State Budget 
Indianapolis, 


Development, 
Moines, lowa 50309, Tel. (515) 281-3725 


Kansas 
None 
Kentucky 


ee eas 
Senin neon tenhaee, 
Kentucky 40601, Tel. (502) 564-2382 

Louisiana 

None 


Maine 


State Single Point of Contact 

Attn: Joyce Benson, State Planning Office, 
State House Station #38, Augusta, Maine 
04333, Tel. (207) 289-3261 


Street. 
Baltimore, Maryland 21201-2365, Tele. (301) 
225-4490 


Massachusetts 

State Single Point of Contact, 

Attn: Beverly Boyle, Executive Office of 
Communities and Development, 100 
Cambridge Street, Room 904, Boston, 
Massachusetts 02202, Tel. (617) 727-3253 

Michi 

es aw Director, Local 
Services, Department of 
Commerce, P. O. Box 30225, Lansing, 
Michigan 48908, Tel. (517) 375-1838 
Note: Please direct correspondence to: 

Manager, Federal Project Review System, 

6500 Mercantile Way, Suite 2, 

Michigan 48911, Tel. (517) 334-6190 

Minnesota 

None 

Mississippi 

Cathy Mallette, Clearinghouse Officer, 


treet, J 

Mississippi 39206, Tel. (601) 960-4282 

Missouri 

Lois Pohl, Federal Assistance Clearinghouse, 
Office of Administration, Division 0” 
General Services, P.O. Box 809, Room 430, 
Truman Building, Jefferson City, Missouri 
65102, Tel. (314) 751-4834 

Montana 

Deborah Davis, State Single Point of Contact, 

tal Review 


Intergovernmen 
c/o Office of Lieutenant Governor, Capitol 
Station, Room 210—State Capitol, Helena, 
Montana 59620, Tel. (406) 444-5522 
Nebraska 
None 
Nevada 
Nevada Office of Community Services, 
Capitol Complex, Carson City, Nevada 
89710, Tel. (702) 885-4420 
Note: Please direct correspondence and 
questions to: John Walker, Clearinghouse 
Coordinator, Tel. (702) 885-4420 
New Hampshire 
Robert W. Varney, Director, New Hampshire 


New Hampshire 03301, Tel. (603) 271-2155 
New Jersey 
Mr. Barry Skokowski, Director, Director, 
Local Services, 


Division of Government 
Department of Community Affairs CN 803, 
Trenton, New Jersey 08625-0803, Tel. (609) 
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Note: Please direct 


0803, Tel. (609) 292-9025 
New Mexico 
Dean Olson, Director, Management & 
Program Analysis Division, Department of 
nn tieuiaaemnaanee 
Capitol Building, Santa Fe, New Mexico 
87503, Tel. (505) 827-3885 


New York 


New York State Clearinghouse, Division of 
the Budget, State Capitol, Albany, New 
York 12224, Tel. (518) 474-1605 

North Carolina 

Mrs. Chrys Baggett, Director, 
Intergovernmental Relations, N.C. 
Department of Administration, 116 W. 
Jones Street, Raleigh, North Carolina 27611, 
Telephone (919) 733-0499 


North Dakota 


William Robinson, State Single Point of 
Contact, Office of Intergovernmental 
Affairs, Office of Management and Budget, 
14th Floor, State Capitol, Bismarck, North 
Dakota 58505, Tel. (701) 224-2094 

Ohio 

Larry Weaver, State Single Point of Contact, 
State/Federal Funds Coordinator, State 
Clearinghouse, Office of Budget and 
Management, 30 East Broad Street, 34th 
Floor, Columbus, Ohio 43266-0411, Tel. 
(614) 466-0698 


Oklahoma 


Don Strain, State Single Point of Contact, 
Commerce, 


Oklahoma Department of 

Office of Federal Assistance Management, 
6601 Broadway Extension, Oklahoma City, 
Oklahoma 73116, Tel. (405) 843-9770 


Oregon 
Attn: Delores Streeter, State hm he Point of 


5 Cottage 
Street, NE., Salem, Oregon 97310, Tel. (503) 
373-1998 


Pennsylvania 


17108, Tel. (717) 783-3700 
Rhode Island 
Daniel W. Varin, Associate Director, 
Statewide Planning Program, Department 
of Adenintstotion, Division of Planning, 206 
Melrose Street, Providence, Rhode Island 
02907, Tel. (401) 277-2656 
Note: Please direct correspondence and 
questions to: Review Coordinator, Office of 
Strategic Planning 
South Carolina 


Danny L. Cromer, State Single Point of 
Contact, Grant Services. Office of the 
Governor, 1205 Pendleton Street, Room 477, 
Columbia, South Carolina 29201, Tel. (803) 
734-0435 
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South Dakota 


Susan Comer, State Clearinghouse 
Coordinator, Office of the Governor, 500 
East Capitol, Pierre, South Dakota 57501, 
Tel. (605) 773-3212 


Tennessee 


Charles Brown, State Single Point of Contact, 
State Planning Office, 500 Charlotte 
Avenue, 309 John Sevier Building, 
Nashville, Tennessee 37219, Tel. (615) 741- 
1676 


Texas 

Ralph Boeker, Jr., Office of Budget and 
Planning, Office of the Governor, P.O. Box 
12428, Austin, Texas 78711, Tel. (512) 463- 
1778 


Utah 

Dale Hatch, Director, Office of Planning and 
Budget, State of Utah, 116 State Capitol 
Building, Salt Lake City, Utah 84114, Tel. 
(801) 533-5245 


Vermont 


Bernard D. Johnson, Assistant Director, 
Office of Policy Research & Coordination, 
Pavilion Office Building, 109 State Street, 
Montpelier, Vermont 05602, Tel. (802) 828- 
3326 


Virginia 
None 


Washington 


Catherine Townley, Coordinator, 
Intergovernmental Review Process, 
Department of Community Development, 
9th and Columbia Building, Olympia, 
Washington 98504-4151, Tel. (206) 753-4978 

West Virginia 

Mr. Fred Cutlip, Director, Community 
Development Division Governor's Office of 
Community and Industrial Development, 
Building #6, Room 553, Charleston, West 
Virginia 25305, Tel. (304) 348-4010 

Wisconis 

James R. Klauser, Secretary, Wisconsin 
Department of Administration, 101 South 
Webster Street, GEF 2, P.O. Box 7864, 
Madison, Wisconsin, 53707-7864, Tel. (608) 
266-1741 
Note: Please direct correspondence and 

question to: Thomas Krauskopf, Federal-State 

Relations Coordinator, Wisconsin 

Department of Administration 

Wyoming 

Ann Redman, State Single Point of Contact, 
Wyoming State Clearinghouse, State 
Planning Coordinator's Office, Capitol 
Building, Cheyenne, Wyoming 82002, Tel. 
(307) 777-7574 


American Samoa 
None 


Guam 

Michael J. Reidy, Director, Bureau of Budget 
and Management Research, Office of the 
Governor, P.O. Box 2950, Agana, Guam 
y6910, Tel. (671) 472-2285 


Northern Mariana Islands 

Oe et renee 
Budget Office, Office of the Governor, 
Saipan, CM, Northern Mariana Islands 
96950 


Palau 
None 


Puerto Rico 

Patria Custodio/Israel Soto Marrero, 
Chairman , Puerto Rico 
Board, Minillas Government Center, P.O. 
Box 41119, San Juan, Puerto Rico 00940- 
9985, Tel. (809) 727-4444 


Virgin Islands 
Jose L. George, Director, Office of 


Management and Budget, No. 32 & 33 
Kongens Gade, Charlotte Amalie, V.L 
00802, Tel. (809) 774-0750 


Development Services, 
Children, Youth and Families, Family and 
Youth Services Bureau 


Regional Contacts 


Region I 

Richard Stirling, Office of Human 
Development Services, John F. Kennedy 
Federal Building, Government Center, 
Boston, MA 02203, (617) 565-1138 


Region II 

Dennis Coughlin, Office of Human 
Development Services, 26 Federal Plaza, 
New York, NY 10278, (212) 264-2974 


Region III 
David Lett, Office of Human Development 


Services, 3535 Market Street, Philadelphia, 
PA 19104, (215) 596-1224 


Region IV 

John Jordan, Office of Human sical 
Services, 101 Marietta Tower, Suite 903, 
Atlanta, Georgia 30313, (404) 331-2134 


Region V 

William Sullivan, Office of Human 
Development Services, 105 West Adams, 
21st Floor, Chicago, Illinois 60605, (312) 
353-4241 


Region VI 

S. M. (Pat) Murphy, Office of Human 
Development Services, 1200 Main Tower, 
Dallas, TX 75202, (214) 767-2976 


Region VII 


Stephen Nash, Office of Human Development 
Services, 601 East 12th Street, Room 384, 
Kansas City, MO 64106, (816) 426-5401 


Region VIII 


Charles Graham, Office of Human 
Development Services, 1961 Stout Street, 
Denver, CO 80294, (303) 844-3106 


Region IX 
Roy Fleischer, Office of Human Development 


Services, 50 United Nations Plaza, San 
Francisco, CA 94102, (415) 556-6153 


Region X 


Development 
Mail Stop RX 32, Seattle, WA 96121, (206) 
442-0482 


Appendix E—Regional Youth Contacts 
Region I: Sue Rosen, Office of Human 


Room 4149, New York, NY 10278 (NJ, NY. 
PR, VI), (212) 264-2974 

Region III: David Lett, Office of Human 
Development Services, 3535 Market Street, 
Post Office Box 13714, Philadelphia, PA 
19101 (DC, DE, MD, PA, VA, WV), (215) 
596-1224 

Region IV: Viola Brown, Office of Human 
Development Services, 101 Marietta Tower, 
Suite 903, Atlanta, GA 30323 (AL, FL, GA, 
KY, MS, NC, SC, TN), (404) 221-2128 

Region V: William Sullivan, Office of Human 
Development Services, 105 West Adams, 
23rd Floor, Chicago, IL 60603 (IL, IN, MI, 
MN, OH, WI), (312) 353-4241 

Region VI: Eddie Falcon, Office of Human 
Development Services, 1200 Main Tower, 
20th Floor, Dallas, TX 75202 (AR, LA, NM, 
OK, TX), (214) 767-6596 


Building, Room 384, 601 East 12th Street, 
Kansas City, MO 64106 (IA, KS, MO, NE), 
(816) 426-5401 


Denver, CO 80294 (CO, MT, ND, SD, UT, 
WY), (303) 844-3106 

Region IX: Ray Myrick, Office of Human 
Development Services, 50 United Nations 
Plaza, San Francisco, CA 94102 (AZ, CA, 


Federated States of Micronesia, Palau), 
(415) 556-6178 

Region X: Steve Ice, Office of Human 
Development Services, 2201 Sixth Avenue, 
Mail Stop RX 32, Seattle, WA 98121 (AK, 
ID, OR, WA), (206) 442-0482 


Appendix F—Independent Living State 
Coordinators 


Carol Fritchett, AK Div. of Family, and Youth 
Service, P.O. Box H-05, Juneau, AK 99811, 
(907) 465-3633 

Carol Shanahan, AL Dept. of Human 
Resources, 50 Ripley St., Montgomery, AL 
36130, (205) 242-9531 

Becky Wright, AR Div. of Family, and Youth 
Services, P.O. Box 1437, Slot 808, Little 


Loren Suter, CA Dept. of Social Services, 744 
P St. MS. 17-18, Sacremento, CA 95814, 
(916) 445-6410 

Marlee Tougaw, CO Dept. of Social Services, 
1575 Sherman St., Denver, CO 80203, (303) 
666-5949 
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Bill Pinto, DCYS, 170 Sigourney St., Hartford, 


19805, (302) 633-2659 

Barbara Winn, FL Dept. of Health Rehab. 
Scvs., 1317 Winewood Blvd., Tallahassee, 
FL 32301, (904) 488-8000 

Sheila Div. of Family 
Children Scvs., 878 Peachtree St., NE., 
#502, Atlanta, GA 30309, (404) 894-5303 

Linda Yoneyama, HA Dept. of Human Scvs., 
P.O. Box 339, Honolulu, HI 96809, (808) 548- 


5334 
Alice Fisher, [A Bureau of ACFS, Hoover 
Building, Des Moines, LA 50319, (515) 281- 


5658 
Jane Knowlton, 1D Dept. of Health Welfare, 
450 W. State St., Boise, ID 83720, (208) 334- 


5695 

Linda Coon, IL Dept. of Children Fam. Scvs., 
100 W. Randolph St., #6-200, Chicago, IL 
60601, (312) 814-4111 


Pat Davis, IL Dept. cf Child. Fam. Scvs., 406 
E. Monroe Station, #75, Springfield, IL 


62701, (217) 785-5688 
: ee ee 
St., 6th Floor, Indianapolis, IN 


Services, P.O. Box 3318, Baton Rouge, LA 
70821, (504) 421-4860 

Nora Etkin, MA Dept. of Social Scvs., 150 
Causeway St., 11th Floor, Boston, MA 


S. Capitol Ave., Lansing, MI 48909, (517) 
335-3700 


Lyle Johnson, MN Dept. of Social Scvs., 444 
Lafayette Rd., St. Paul, MN 55155-3832, 
(612) 296-5288 

Nancy Grant, MO Div. of Family Scvs., P.O. 
Box 88, Jefferson City, MO 65103, (314) 751- 


2427 

Anne Sims, Dept. of Human Scvs., Office of 
Social Scvs., P.O. Box 352, Jackson, MS 
39205, (601) 354-6656 

Judy Williams, Dept. of Family Scvs., P.O. 


Lincoln, NE 68509, (402) 471-6211 


ee 
& Youth Scvs., 6 Hazen Drive, 
- Concord, NH 02301, (603) 271-4720 


Lue Reynolds, Div. of Youth & Family Scvs., 
Office of Statewide Oper., 1 S. Montgomery 
St., Trenton, NJ 08625, (609) 984-3304 

Michelle Suskind, New Jersey DIFS, 1 S. 
Montgomery St., CN 717, Trenton, NJ 08625, 
(609) 984—4331 

Joel Hopko, Dept. of Human Scvs., P.O. Box 
2348, 20009 Pacheco St., Santa Fe, NM 

Ginnie Hough, NV State Welfare, Social 
Services, 2527 North Carson St., Carson 
City, NV 89710, (702) 885-4137 

Jay North, NY Div. of Fam. & Child. Scvs., 40 
N. Pearl St., Arcade 3, Albany, NY 12243, 
(518) 432-2542 

Ann Louise Maxwell, OH Dept. of Human 
Scvs., 30 E. Broad, 30th Floor, Columbus, 
OH 43266, (614) 466-8510 

Kathryn Simms, OK Dept. of Human Scvs., 
P.O. Box 25352, Oklahoma City, OK 73125, 
(405) 521-4366 

Lee Cornforth, OR Childrens Serv Div., 198 
Commercial St., SE, Salem, OR 97310, (503) 
378-4452 

Bob Diethorn, PA Dept. of Public Welfare, 
P.O. Box 2675, Harrisburg, PA 17105, (717) 
787-3984 

Judith Willard, RI Dept. of Child. & Fam., 610 
Mt. Pleasant Ave., Bldg. 10, Providence, RI 
02908, (401) 457-4513 

Romona Foley, SC Dept. of Social Scvs., P.O. 
Box 1520, Columbia, SC 29202, (803) 734- 
5968 

Duane Jenner, SD Dept. of Social Scvs., 700 
Governor's Drive, Pierre, SD 57501, (605) 
773-3227 

Judy Smith, TN Dept. of Human Scvs., 400 
Deaderick St., 14th Floor, Nashville, TN 
37219, (615) 741-3251 

Thomas Chapmond, TX Dept. of Human 
Scvs., P.O. Box 2960, M.C. 538-W, Austin, 
TX 78769, (512) 450-3309 

Susan Johnson, TX Dept. of Human Scvs., 
P.O. Box 2960 (538-W) Austin, TX 78769, 
(512) 450-3289 

Faye Price, UT Dept. of Social Scvs., 120 N. 
200 West, Salt Lake City, UT 84103, (801) 
538-4100 

Beverly Buran, VA Dept. of Social Scvs., 8007 
oo Dr., Richmond, VA 23229, (804) 


Joan Plorite, VI Dept. of Social Scvs., 103 S. 
Main St., Waterbury, VT 05676, (801) 241- 
2131 

Deborah Buford, WA Dept. of Social & Health 
Scvs., Mail Stop OB-41, Olympia, WA 
98504, (206) 721-4279 

Ava Michaud, WI Dept. of Heath & Soc. 
Scvs., P.O. Box 7851, Madison, WI 53707, 
(608) 266-6874 

Patricia Moore-Moss, Div. of Human Scvs., 
Bldg. 6 State Capital Complex, Charleston, 
WV 25305, (304) 348-7980 

Robert T. Landes, WY Div. of Social Scvs., 
320 Hathaway Bldg., Cheyenne, WY 82002, 
(307) 777-6060 

[FR Doc. 90-14054 Filed 6-15-90; 8:45 am] 
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DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Liquor and Tobacco Sale or 
Distribution Ordinance; Ysieta Del Sur 
Pueblo Tribe, Tx. 


May 29, 1990. 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice. 


SUMMARY: This Notice is published in 
accordance with authority delegated by 
the Secretary of the Interior to the 
Assistant Secretary—Indian Affairs by 
209 DM 8, and in accordance with the 
Act of August 15, 1953, 67 Stat. 586, 18 
U.S.C., 1161. I certify that the Ysleta Del 
Sur Pueblo Tribal Liquor Ordinance 
adopted on March 21, 1990, Relating to 
the Use and Distribution-of Liquor was 
duly adopted by the Ysleta Del Sur 
Pueblo Tribe by Resolution TC-10-90 
and Ordinance No. 02. The Ordinance 
provides for the regulation of 
possession, consumption, and 
importation of alcohol under the 
jurisdiction of the Ysleta Del Sur Pueblo 
of Texas. 


DATES: This Ordinance is effective as of 
June 18, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Maria Mendoza, Management Analyst, 
Branch of Judicial Services, Division of 
Tribal Government Services, 1849 C 
Street, NW., Washington, DC 20240; 
telephone (202) 208-4400, (FTS) 268- 
4400. 


SUPPLEMENTARY INFORMATION: The 
Ordinance reads as follows: The Ysleta 
Del Sur Tribe, acting in accordance with 
the customary law and practice of the 
Ysleta Del Sur Pueblo hereby adopts the 
following ordinance governing the 
possession, consumption and 
importation of alcohol into the Ysleta 
Del Sur Pueblo. 


Section 1. Definitions 


As used in this ordinance, the 
following definitions shall apply unless 
the context clearly indicates otherwise: 

(a) “Barter” or “Bartering” means the 
trading for any commodity, act or 
consideration whether or not there is 
intrinsic value in the item traded. 

(b) “Council” means the duly elected 
Tribal Council of the Ysleta Del Sur 
Pueblo, as defined in Section 101 of the 
Act of August 18, 1987, 101 Stat. 666, 
Public Law No. 100-89. - 

(c) “Governor” means the duly elected 
Governor of the Ysleta Del Sur Pueblo in. 
accordance with the traditional form of 
government. 
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(d) “Liquor” includes all varieties of 
liquid, semisolid or solid substance 
containing alcohol, whether brewed, 
fermented, formulated or distilled which 
is intended for human consumption. 

(e) “Minor” means any person under 
the age of twenty-one (21) years. 

(f) “Possession or Possessing” means 
having on ones person, vehicle or other 
property and includes constructive 
possession through control without 

ard to ownership. 

(g) “Pueblo” means the Ysleta Del Sur 
Pueblo, as defined in sections 101 and 
102 of the Act of August 18, 1987, 101 
Stat. 666, Public Law No. 100-89. 

(h) “Purchase” includes the exchange, 
barter, traffic, receipt with or without 
consideration in any form. 

(i) “Reservation” means lands within 
El Paso and Hudspeth Counties, Texas, 
that are defined as reservation lands by 


section 101 of the Act of August 18, 1987, 


101 Stat. 666, Public Law No. 100-89. 

(j) “Sale” means the exchange, barter, 
traffic, donation with or without 
consideration, in addition to the selling, 
supplying or distributing by any means, 
by any person, to any person. 

Section 2. Relation to Other Pueblo 
Regulations 

Any and all prior ordinances, 
resolutions, regulations or other form of 
control of the Ysleta Del Sur Pueblo, 
whether written or unwritten, which 
authorize, prohibit or deal with the sale 
of alcohol are hereby repealed and have 
no further force and effort. No Pueblo 
ordinance or regulation shall be applied 
in a manner inconsistent with the 
provisions of this ordinance. 


Section 3. Prohibition 


The introduction onto the Reservation 
for resale, wholesale purchase, sale and 
dealing in liquor other than by the 
Pueblo or an enterprise of the Pueblo is 
prohibited. Possession of liquor on the 
Reservation by any person now 
prohibited by Federal law shall be 
lawful so long as possession is in 
conformity with this ordinance and with 
state law. Federal Indian liquor laws (18 
U.S.C. 1161 and 1154) shall apply to any 


act or transaction not authorized by this 


ordinance and state law and violators 
shall be subject to federal prosecution, 
as well as Pueblo penalties as provided 
in this ordinance. 


Section 4. Conformity with State Laws 


Pueblo standards for liquor 
transactions and possession and 
consumption of liquor shall meet or 
exceed those required by the State of 
Texas, including but not limited to: 

a. Hours of Sale: Wine and Beer and 
Mixed Beverages. The Pueblo or an 


terprise of the Pueblo may sell or 
offer or sale wine and beer and mixed 
beverages between 7 a.m. and 2 a.m. on 
any day except Sunday. On Sunday, the 
Pueblo or an enterprise of the Pueblo 
may sell or offer for sale wine and beer 
and mixed beverages between 12 noon 
and 2 a.m. 

b. Hours of Consumption. A n is 
in violation of this ordinance if he 
consumes or possesses with intent to 
consume an alcoholic beverage in a 
public place on the Reservation at any 
time on Sunday between 2 a.m. and 12 
noon or on any other day between 2 a.m. 
and 7 a.m. 

c. Purchase of Alcohol by a Minor. A 
minor commits an offense if he 
purchases an alcoholic beverage. 

d. Sale to Minors. Sale of an alcoholic 
beverage to a minor by the Pueblo or an 
enterprise of the Pubelo is prohibited. 

e. Consumption of Alcohol by a 
Minor. Consumption of an alcoholic 
beverage by a minor is prohibited. 

f. Possession of Alcohol by a Minor. 
Possession of an alcoholic beverage by 
a minor is prohibited unless; (1) such 
minor is in possession of the alcoholic 
beverage while in the course and scope 
of his employment and he is an 
employee of the Pueblo or an enterprise 
of the Pueblo. 

g. Purchase of Alcohol for a Minor; 
Furnishing Alcohol to a Minor. A person 
commits a violation of this ordinance if 
he knowingly purchases an alcoholic 
beverage for or knowingly gives or 
makes available an alcoholic beverage 
to a minor. 

h. Misrepresentation of Age by a 
Minor. A minor is in violation of this 
ordinance if he falsely states that he is 
21 years of age or older or presents any 
document that indicates he/she is 21 
years of age or older to a person 
engaged in selling or serving alcoholic 
beverages. 

i. Employment of Minors. The Pueblo 
or an enterprise of the Pueblo shall not 
employ any person under 18 years of 
age to sell, prepare, serve, or otherwise 
handle liquor, or to assist in doing so. 
The Pueblo or an enterprise of the 
Pueblo may, however, employ a person 
under 18 years of age to work in any 
capacity other than the actual selling, 


preparing, serving or handling of liquor. 


The Governor of the Ysleta Del Sur 
Pueblo, by authority of Tribal resolution, 
may on an emergency basis and for a 
— of time not exceed five (5) 

iness days, by written order, act, 
directive or notice, prohibit the sale of 
liquor until such emergency order can be 


considered by the Council which may, in 
its discretion, terminate or extend such 
order for any length of time it deems 
necessary, or may issue emergency 
rules, regulations, directions or orders 
concerning the sale of liquor which will 
be valid during the stated emergency 
period. The Council may likewise issue 
orders prohibiting or limiting the sale of 
liquor for any period not to exceed 
seventy-two (72) consecutive hours. 


Section 6. Soveriegn Immunity 
Preserved 


Nothing in this ordinance is intended 
nor shall be construed as a waiver of the 
sovereign immunity of the Ysleta del Sur 
Pueblo. No officer, manager or employee 
of an enterprise of the Pueblo shall be 
authorized nor shall attempt to waive 
the sovereign immunity of the Pueblo. 


Section 7. Penalty 


Any person or entity ees 
possessing, selling, 
otherwise trafficking in Soeea on the 
Reservation is in violation of this 
ordinance or any rule or regulation 
adopted pursuant to this ordinance shall 
be subject to a fine or forfeiture, as 
applicable, of not more than Five 
Thousand Dollars ($5,000) and may be 
barred from admission to the 
Reservation through due process of law. 
In addition, persons or entities subject 
to the full jurisdiction of the Pueblo may 
be subject to such other appropriate 
actions as the council may determine. 
All contraband merchandise shall be 
confiscated by the Pueblo and disposed 
of as directed by the Council. 


Section 8. Severability 


If any clause, part or section of this 
ordinance shall be adjudged invalid, 
such judgment shall not affect or 
invalidate the remainder of the 
ordinance but shall be confined in its 
operation to the clause, part, or section 
directly involved in controversy in 
which such judgment was rendered. 


Section 9. Disclaimer 


Nothing in this ordinance shall be 
construed to authorize or require the 
criminal trial and punishment of non- 
Indians by Ysleta del Sur Pueblo except 
to the extent allowed by an applicable 
present or future Acts of Congress or 
any applicable laws. 


Section 10. Regulations 

The Council shall have the authority 
to adopt and enforce rules and 
regulations to implement this ordinance 
and to further the purpose thereof. 





Section 11. Enforcement 


This ordinance shall be enforced by 
the Council, or any other Agency vested 
with such enforcement authority by 
resolution of the Council. 
Section 12. Effective Date 

This ordinance shall be effective upon 
the date that the Secretary of the 


Interior certifies this ordinance and 
publishes it in the Federal Register. 
Section 13. Amendment 

This ordinance may be amended by a 
majority vote of the Council subject to 
approval by the Secretary of Interior. 
Walter R. Mills, 
Acting Assistant Secretary, Indian Affairs. 
[FR Doc. 90-13920 Filed 6-15-90; 8:45 am] 


acTion: Notice of Availability of Plan 


Amendment/Notice of Realty Action. 


exchange under Section 206 of the Act of 
October 21, 1976 (43 U.S.C. 1716). The 
parcel is described as follows: 
T. 26 S., R. 15 W., NMPM 

Sec. 34, SE%XSW% 

Containing 40 acres, more or less. 

This 40-acre parcel will be added to 
BLM/The Nature Conservancy (TNC) 
exchange poo! to resolve a trespass 
ranch headquarters located on public 
land. 

Based on the analysis of potential 


exchange a 40-acre parcel of public land 


on which the ranch 
headquarters are located and add the 
parcel to the BLM/TNC exchange pool. 

The land pool is used 
whenever practical to facilitate land 
exchanges and reduce unit costs. TNC 
will sell the public land to the occupant 
and offer private land in the exchange 
pool that has high or exceptional natural 
resource value to BLM. 

The exchange will be subject to: 

1. A reservation to the United States 
of a right-of-way for ditches or canals 
constructed by the authority of the 
United States in accordance with 43 
U.S.C. 945. 

2. All valid existing rights and 
reservation of record including the 
following: Electric distribution line right- 
of-way NMNM 52989 and County road 
right-of-way NMNM 52981. 

The publication of this Notice will 
segregate the public land from all 
appropriations under the public land 
laws, including the mining laws but not 
mineral leasing laws. This segregation 
will terminate upon the issuance of a 
patent or 2 years from the date of 
publication of this Notice in the Federal 
Register or upon publication of a Notice 
of Termination. 

DATES: Interested parties may submit 
comments regarding this realty action 
through August 6, 1990, to District 
Manager, Bureau of Land Management, 
Las Cruces District Office, 1800 
Marquess, Las Cruces, New Mexico 
88005. Any adverse comments will be 
evaluated by the State Director who 
may sustain, vacate, or modify this 
realty action. In the absence of any 
objections, this realty action will 
become the final determination of the 
Department of the Interior. The 
Proposed Plan has a 30-day protest 
period as required by BLM planning 
regulations (43 CFR 1610.5-2). 

Any person who participated in the 
planning process and has an interest 
which may be adversely affected by the 
Planning Amendment may submit a 
protest through July 23, 1990. 

Any protest must be filed with the 
Director (760), Bureau of Land 

ment, Department of the 
Interior, 18th and C Streets, Washington, 
DC 20240. 
FOR FURTHER INFORMATION CONTACT: 
Marvin M. James at BLM, Las Cruces 
District Office, 1800 Marquess, Las 
Cruces, New Mexico 88005 or at (505) 
525-8228. 
SUPPLEMENTARY INFORMATION: TNC will 
sell the public land to the occupant and 
offer private land in the ee pool 
that has high or exceptional na 
resource value to BLM. After . 
resolution of any protest and Governor's 
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consistency review, the Proposed Plan 
would become the Approved Pian and 
BLM decision to complete the exchange. 
The decision will be documented in a 
Decision Record signed by the State 
Director. Copies of the Proposed Plan 
Amendment/Environmental Assessment 


’ have been distributed to a mailing list of 


identified parties. Public reading copies 
are available for review at the BLM 
State Office, U.S. Federal Building, 
Santa Fe, New Mexico and the Las 
Cruces District Office, 1800 Marquess, 
Las Cruces, New Mexico. 


Dated: June 12, 1990. 
Malcolm J. Schnitker, 
Acting State Director. 
[FR Doc. 90-14018 Filed 6-15-90; 8:45 am] 
BILLING CODE 4310-FB-M 


Fish and Wildlife Service 


Receipt of Applications for Permits 


The following applicants have applied 
for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to section 10(c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seg.): 


PRT 749012 


Applicant: International Animal Exchange, 
Inc., Ferndale, MI 


The applicant requests a permit to 
export one pair of captive born Bengal 
tigers (Panthera tigris) to African Safari, 
Valsequillo, Puebla, Mexico, for capitive 
breeding and display purposes. 

PRT 749010 


Applicant: International Animal Exchange, 
Inc., Ferndale, MI 


The applicant requests a permit to 
export one pair of captive born si 
gibbons (Hylobates syndactylus) to the 
Jerusalem Biblical Zoo, Ltd., Jerusalem, 
Israel, for captive breeding and display 
purposes. 

PRT 749302 
Applicant: Life Fellowship Bird Sanctury, 


The applicant requests a permit to 
import one wild-born St. Vincent's 
parrot (Amazona quildingii) from Mr. & 
Mrs. H.M. Tynan, White Rock, Canada, 
for captive breeding purposes. The bird 
was acquired by the Tynan's in 1972 on 
the Island of St. Vincent and has been in 
their possession since that time. It is 
now being offered for sale to Life 
Fellowship. 


PRT 749301 


Applicant: Jungle Larry's Safari Land, Inc., 
Naples, FL 
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requests a t to 


propagation or survival of the species. 
PRT 749209 
— William Ray Sain, Jr., Manchester, 


The applicant a a permit to 
import the personal sport-hunted trophy 
of one male bontebok (Damaliscus 
dorcas dorcas), culled from the captive- 


of survival of the species. 

Documents and other information 
submitted with these applications are 
available to the public normal 
business hours (7;45 a.m. to 4:15 p.m.) in 

airfax Dr. 


Management Authority, 4401 N. Fairfax 
Drive, room 430, Arlington, VA 22201. 

Interested persons may comment on 
any of these applications within 30 days 
of the date of this publication by 
submitting written views, arguments, or 
data to the Director at the above 
address. Please refer to the appropriate 
PRT number when submitting 


Acting Chief, Branch of Permits, U.S. Office of 
Management Authority. 

[FR Doc. 90-13988 Filed 6-15-00; 8:45 am} 
BILLING CODE 4310-55- 


Receipt of Application for Permit 


The public is invited to comment on 
the following application for renewal 
and amendment of a permit to conduct 
certain activities with marine mammals. 
The application was submitted to satisfy 
requirements of the Marine Mammal 
Protection Act of 1972, as amended (26 
U.S.C. 1361 et seg.)}, the 
Species Act of 1973, as amended (16 
U.S.C. 1531, et seg.) and the regulations 
governing marine mammals and 


endangered species (50 CFR parts 17 
and 18). 


PRT-685009 
Applicant 


Name: Mote Marine Laboratory 
Address: 1600 City Island Park, Sarasota, FL 
33577 


Type of Permit: Scientific Research. 
Name and Number of Animals: 200 
Bottlenosed i 


(Turstops 
truncatus, 10 harassments per animal, 
and up to 200 harassments of an 


’ take (harass) 


manatees (Trichechus manatus). 
Summary of Activity to be ’ 
Authortood The applicant proposes to 
these animals 
population surveys of wild dolphins and 
wild mantees using 35mm hand held 
cameras, a color video display echo 
sounder, battery operated fa 
and scanning sonar. The applicant also 
requests authorization to use the 
detection equipment on captive 
manatees. The applicant has previously 
received Species/ Marine 


authorizations for survey of wild 

dolphins and manatees from 1983 to 

1989. Annual reports have indicated that 

faeaiee was no _— (harassment) under 
ese permi 

Period aan Activity: Indefinite 

Concurrent with th the publication of 
~ notice in the Federal Register, the 

Office of Management Authority is 
forwarding copies of this application to 
the Marine Mammal Commission and 
the Committee of Scientific Advisors for 
their review. 

Written data or comments, requests 
for copies of the complete ae rag or 
requests for a —_— hearing on this 
application should be submitted to the 
Director, Office of Management 
Authority (OMA), 4401 N. Fairfax Drive, 
Room 432, Arlington, VA 22203, within 
30 days of the publication of this notice. 
Anyone requesting a hearing shou!d give 
specific reasons why a hearing would be 
appropriate. The ae of such hearing 


for review during normal business hours 

(7:45 a.m. to 4:15 p.m.) at 4401 N. Fairfax 

Drive, room 430, Arlington, VA 22203. 
Dated: June 12, 1990. 

Karen Willson, 

Acting Chief, Branch of Permits, Office of 

Management Authority. 

[FR Doc. 90-13989 Filed 6-15-90, 8:45 am 

BILLING CODE 4310-65-—t- 


INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-290; Sub-No. 87X] 


Norfolk and Western Railway Co.— 
Discontinuance Exemption—in Mingo 
County, WV 


Applicant has filed a notice of 


‘exemption under 49 CPR 1152 Subpart 


F—Exempt Abandonments and 
Discontinuances 


to discontinue service 
over its 3.8-mile line of railroad between 
milepost FP-0.0, at Four Pole Junction, 


Pe "lle palamnama ia 
County, WV. 


Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 


State or local government entity acting 
on behalf of such user) 


decided in favor of the complainant 

within the 2-year period. The 

ctied nw at eet 10 days 

notified in writing at 10 prior 

to the filing of this 
dnatielimmeninn 

exemption, any employee affected 

the discontinuance shall be 


(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 
Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on july 18, 
1990 (unless stayed 
reconsidera 


must be filed by July 9, 1990, with: 

Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 
A copy of any petition filed with the 

Commission should be sent to 

applicant's representative: 

Richard W. Kienle, Norfolk Southern 
Corporation, Three Commercial Place, 
Norfolk, VA 23510. 


the exemption is void ab initio. 


nr her = er re see 
Commission in those proceedings where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its 


investigation) 
ae aaa. 


on the request before the effective date of this 


* See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 LC.C.2d 164 (1987}. 





Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
discontinuance. 


The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by June 22, 1990. 

_ Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 


[FR Doc. 90-13924 Filed 6-15-90; 8:45 am] 
BILLING CODE 7035-01-44 


[Docket No. AB-290; Sub-No. 88X] 
Norfolk and Western Railway Co.— 
Discontinuance 


"Wyoming County, WV 


Applicant has filed a notice of 
a meses oo ahaa 
F—£Exempt Abandonments and 
Discontinuances to discontinue service 
over its 1.5-mile line of railroad between 

AM-0.0 and AM-1.5, at 
in W. County, WV. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over o 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
State or local government entity acting 
on behalf of such user) 
cessation of service over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency hasbeen. 
notified in writing at least 10 days prior 
to the filing of this notice. 

As 4 condition to use of this 
exemption, any employee affected by 
the discontinuance shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 LC.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 


Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective July 18, 1990 
(unless stayed pending reconsideration). 
Petitions to stay that do not involve 
environmental issues ' and formal 
expressions of intent to file an offer of 
financial assistance under 49 CFR 
1152.27({c)(2 * must be filed by June 28, 
1990. Petitions for reconsideration must 
be filed by July 9, 1990, with: 

Office of the Secretary, Case Control 

Branch, Interstate Commerce 

Commission, Washington, DC 20423. 


A copy of any petition filed with the 
Commission should be sent to 
applicants representative: 


Richard W. Kienle, Norfolk Southern 
Corporation, Three Commercial Place, 
Norfolk, VA 23510. 


If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
discontinuance. . 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by June 22, 1990. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: June 11, 1990. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 90-12925 Filed 6-15-90; 8:45 am] 
BILLING CODE 7035-01- 


* A stay will be routinely issued by the 
in those proceedings 


Commission in where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 5 .C.C.2d 377 (1989). Any entity 
See ae enna 

to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 


® See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 LC.C.2d 164 (1987). 
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[Docket No. AB-12; Sub-No. 128X] 


Southern Pacific Transportation, inc.— 
Abandonment El 
Dorado County, CA 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 4.87-mile line of railroad between 
milepost 150.013, near Placerville, and 
milepost 145.14, near Diamond Springs, 
in El Dorado County, CA. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
State or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 L.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505{d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on July 18, 
1990 {unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues,* 
formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2),? and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by June 28, 1990. 


* A stay will be routinely issued by the 
Commission in those proceedings where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 5 .C.C.2d 377 (1989). Any entity 
seeking a stay involving environmental concerns is 
encouraged to file its request as so6n as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 

* See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 .C.C.2d 164 (1987). 

* The Commission will a late-filed trail use 
statement so long as it retains jurisdiction to do so. 
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49 CFR 1152.28 must be filed by July 9, 
1990, with: 
Office of the Secretary, Case Control 


A copy of any petition filed with the 
Commission should be sent to 
applicant's representative{s): 

Gary A. Laakso, Southern Pacific 
Building, Room 846, One Market 
Plaza, San Francisco, CA 94105. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by June 22, 1990. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: June 6, 1990. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 90-13926 Filed 6-15-90; 8:45 am} 

BILLING CODE 7035-01- 


[Docket No. AB-12; Sub-No. 126X] 


Southern Pacific Transportation, inc.— 
Abandonment Exemption—in Fresno 
County, CA 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 13.867-mile line of railroad between 
milepost 279.973, near Huron, and 
milepost 293.837, near Ora, in Fresno 
County, CA. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
State or local government entity acting 
on behalf of such user} 
cessation of service over the line either 


is pending with the Commission or with 

any U.S. District Court or has been 

decided in favor of the complainant 
within the 2-year period. The 

: tified in ; ting Serene 

no wri at 10 days prior 

to the filing of this notice. 

As a condition to use of this 
exemption, any ee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 LC.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505fd) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on July 18, 
1990 (unless stayed 
reconsideration). Petitions to stay that 
do not involve environmental issues," 
formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2),? and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by June 28, 1990.* 
Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by July 9, 
1990, with: 

Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 
A copy of any petition filed with the 

Commission should be sent to 

applicant's representative(s): 

Gary A. Laakso, Southern Pacific 

. Building, Room 646, One Market 
Plaza, San Francisco, CA 94105. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental! assessment (EA). 
will issue the EA by June 22, 1990. 


* A stay will be routinely issued by the 


Out-of- 
Service Rail Lines, 5 .C.C.2d 377 (1980). Ang exitty 


seeking a stay involving envi concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 

2 See Exempt. of Rail Abandonment—Offers of 
Finan, Assist., 4 .C.C.2d 164 (1987). 

* The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 


Washington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 


Environmental, public use, or trail 
use/rail banking conditions will 


[FR Doc. 90-13927 Filed 6-15-60, 6:45 am} 
BILLING CODE 7035-01-4 


[Docket No. AB-12; Sub-No. 127X] 


Applicant has filed a notice of 
exemption under 49 CFR 1152 subpart 
F—Exempt Abandonments to abandon 
its 11.72-mile line of railroad between 
milepost 702.72, near Holtville, and 
milepost 691.0, near Orita, in Imperial 
County. CA. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
State or local entity acting 
on behalf of such user) 
cessation of service.over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). To address whether this 
condition pe ene affected 
employees, a petition for partial 
revocation under 49 one 10505{d)} 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on July 18, 
1990 (unless stayed pending 
reconsideration). Petitions to stay that 





do not involve environmental issues, * 
formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2),* and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by June 28, 1990.* 
Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by July 9, 
1990, with: 

Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 
A copy of any petition filed with the 

Commission should be sent to 

applicant's representative({s): 

Gary A. Laasko, Southern Pacific 
Building, room 846, One Market Plaza, 
San Francisco, CA 94105. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 


Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 


Decided: June 11, 1990. 


[FR Doc. 90-14028 Filed 6-15-90; 8:45 am] 
BILLING CODE 7035-01-M 


! A stay will be routinely issued by the 
in those 


on the request before the effective date of this 
exemption. 

® See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 LC.C.2d 164 (1987). 

* The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 


DEPARTMENT OF JUSTICE 
National Institute of Corrections 


Advisory Board Meeting 


Time and Date: 1 p.m., Sunday July 8, 
1990. 

Place: Courtyard By Marriott, 4710 
Pear! East Circle, Boulder, Colorado. 

Status: Open. 

Matters to be Considered: Reports 
from the four committees of the 
Advisory Board—Academy, Community 
Corrections, updates on legislation that 
may impact the agency (i.e., Hughes 
Bill—H-4158), discussion of issues 
regarding intermediate punishments/ 
sanctions and the Community 
Corrections Division, update on the 
Institute’s FY 1992 budget submission, 
report on recent NIC public hearings. 

Contact Person for More Information: 
M. Wayne Huggins, Director, (202) 307- 
3106. 

M. Wayne Huggins. 

Director. 

[FR Doc. 90-14023 Filed 6-15-90; 8:45 am] 
BILLING CODE 4410-36- 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 90-42] 

NASA Advisory Council (NAC), 
Aeronautics Advisory Committee 
(AAC); Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


suMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
(NASA) announces a forthcoming 
meeting of the NASA Advisory Council, 
Aeronautics Advisory Committee. 
DATES: July 17, 1990, 8:30 a.m. to 4 p.m. 
ADDRESSES: National Aeronautics and 
Space Administration, Federal Building 
10B, room 625, 600 Independence 
Avenue, SW., Washington, DC 20546. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Catherine L. Smith, Office of 
Aeronautics, Exploration and 
Technology (OAET}, National 
Aeronautics and Space Administration, 
Washington, DC 20546, 202/453-2367. 
SUPPLEMENTARY INFORMATION: The 
NAC Aeronautics Advisory Committee 
was established to provide overall 
guidance and direction to the 
aeronautics research and technology 
activities in the Office of Aeronautics, 
Exploration and Technology. The 
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Committee, chaired by Mr. Phil M. 
Condit, is comprised of 19 members. The 
meeting will be open to the public up to 
the seating capacity of the room. 
(approximately 40 persons including the 
team members and other participants). It 
is imperative that the meeting be held on 
this date to accommodate the scheduling 
priorities of the participants. 
Type of Meeting: Open. 
Agenda: 
July 17, 1990. 
8:30 a.m.—Opening Remarks. 
8:45 a.m.—Welcome/Fiscal Year 1991 
Budget Status. 
9 a.m.—NASA’s Research Role in 
Competitiveness. 
- 10:45 a.m.—NASA’'s Facility Role in 
Competitiveness. 
12:45 p.m.—Fiscal Year 1992 Preliminary 
Budget. 
2:15 p.m.—Status and Plans for Ad Hoc 
Studies. 
3 p.m.—Summary Discussion. 
4 p.m.—Adjourn. 
Dated: June 12, 1990. 
John W. Gaff, 
Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 
[FR Doc. 90-14007 Filed 6-15-00; 8:45 am] 
BILLING CODE 7510-01-m 


NUCLEAR REGULATORY 
COMMISSION 


Early input to Part 20 Regulatory 
Guide Development Effort; Meeting 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of meeting. 


SUMMARY: The NRC staff will discuss 
mechanisms for early input to the 
development effort for the Regulatory 
Guides implementing the revised 10 CFR 
part 20 rule with representatives of the 
Nuclear Utility Management and 
Resources Council (NUMARC). 
DATE/TimE: Tuesday, July 10, 1990; 9 
a.m.—12:30 p.m. 

ADDRESSES: Nuclear Regulatory 
Commission Headquarters, One White 
Flint North (11555 Rockville Pike, 
Rockville, Maryland 20852), room 4B13. 
FOR FURTHER INFORMATION CONTACT: 
Harold T. Peterson, Jr., Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. Telephone (301) 492-3640 
(FTS 492-3640). 

SUPPLEMENTARY INFORMATION: The 
purpose of this meeting is to explore 
mechanisms whereby industry groups, 
such as the Nuclear Utility Management 
and Resources Council, and other 
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interested groups can participate and 
provide early input into the development 
of NRC Regulatory Guides to implement 
the recently approved revision of 10 CFR 
part 20—Standards for Protection 
Against Radiation. Although this 
meeting is primarily intended to solicit 
comments, suggestions, and information 
from the nuclear industry, other 
interested parties are welcome to attend 
and participate. 

This meeting will be open to the 
public and any member of the public 
wishing to file a written statement may 
send a copy of the statement to the 
person designated under “For Further 
information contact.” Further 
information may be obtained by cz!ling 
Harold Peterson at the telephone 
number given above. 

Dated at Rockville, Maryland, this 11th day 
of June 1990. 


For the Nuclear Regulatory Commission. 
Bill M. Morris, 
Director, Division of Regulatory Applications, 
Office of Nuclear Regulatory Research. 


[FR Doc. 90-14030 Filed 6-15-90; 8:45 am] 
BILLING CODE 7590-01-™ 


Appointments to Performance Review 
Board for Senior Executive Service 


AGENCY: Nuclear Regulatory 
Commission. 


Action: Appointment to Performance 
Review Board for Senior Executive 
Service. 


summary: The Nuclear Regulatory 

Commission (NRC) has announced the 

following new appointments to the NRC 

Performance Review Board (PRB). 

New Appointees: 

Edward L. Jordan, Director, Office for 
Analysis and Evaluation Operational Data. 

Dennis K. Rathbun, Director, Congressional 
Affairs, Office of Governmental and Public 
Affairs. 

Themis P. Speis, Deputy Director for 
Research, Office of Nuclear Regulatory 
Research. 


In addition to the above 
appointments, the following members 
are continuing on the PRB: 


Robert F. Burnett, Director, Division of 
Safeguards and Transportation, Office of 
Nuclear Material Safety and Safeguards. 

Frank J. Congel, Director, Division of 
Radiation Protection and Emergency 
Preparedness, Office of Nuclear Reactor 
Regulation. 

James A. Fitzgerald, Assistant General 
Counsel for Adjudications and Opinions, 
Office of the Generai Counsel. 

James F. McDermott, Deputy Director, Office 
of Personnel. 


Patricia G. Norry, Director, Office of 
Administration. 

Carl J. Paperiello, Deputy onal 
Administrator, Region 2 

William T. Russell, Associate Director for 
Inspection and Technical Assessment, 
Office of Nuclear Reactor Regulation. 

Steven A. Varga, Director, Division of 
Reactor Projects I/II, Office of Nuclear 
Reactor Regulation. 


William B. Kerr, Director, Office of 
Small and Disadvantaged Business 
Utilization and Civil Rights, continues to 
serve as an ex officio non-voting 
member. 

The following individuals will serve 
as members of the NRC Performance 
Review Board (PRB) Panel. The PRB 
Panel was established to review 
appraisals and make recommendations 


to the appointing and awarding 
authorities for NRC PRB members. 


New Appointee: 
James H. Sniezek, Deputy Executive Director 
for Nuclear Reactor Regulation, Regional 


Operations and Research, Office of the 
Executive Director for Operations. 


In addition to the above new 
appointment, the following individuals 
will continue to serve on the PRB Panel: 
Harold R. Denton, Director, Office of 

Governmental and Public Affairs. 

Hugh L. Thompson, Deputy Executive 
Director for Nuclear Materials Safety, 
Safeguards and Operations Support, Office 
of the Executive Director for Operations. 
All appointments are made pursuant 

to section 4314 of chapter 43 of title 5 of 

the United States Code. 

FOR FURTHER INFORMATION CONTACT: 

James M. Taylor, Chairman, Executive 

Resources Board, U.S. Nuclear 

Regulatory Commission, Washington, 

DC 20555, (301) 492-1700. 

Dated at Rockville, Maryland, this 9th day 
of June 1990. 

For the Nuclear Regulatory Commission. 
James M. Taylor, 

Chairman, Executive Resources Board. 


[FR Doc. 90-14031 Filed 6-15-90; 8:45 am] 
BILLING CODE 7590-01-m 


[Docket Nos. 50-498 and 50-499) 
Houston Lighting & Power Co., City 


The U.S. Nuclear Regulatory 
Commission (Commission) has issued 
Amendment Nos. 16 and 6 to Facility 
Operating License Nos. NPF-76 and 
NPF-80 issued to Houston Lighting & 


24673 


Power Company which consisted of 
changes to the Final Safety 

Report related to the operation of the 
South Texas Project, Units 1 and 2 
located in Matagorda County, Texas. 

The amendments are effective as of 
the date of issuance. 

The amendments revised the Technial 
Specification 5.3.1 to permit the use of 
fuel with maximum enrichments of 4.5 
weight percent Uranium 235. 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR chapter I, which are set forth in the 
license amendments. 

Notice of Consideration of Issuance of 
Amendments and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register on 
April 4, 1990 (55 FR 12613). No request 
for a hearing or petition for leave to 
intervene was filed following this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of these amendments will not 
have a significant effect on the quality 
of the human environment. 

For further details with respect to the 
action see (1) the application for 
amendments dated March 1, 1990, (2) 
Amendment No. 16 to License No. NPF- 
76, Amendment No. 6 to License No. 
NPF-80, and (3) the Commission's 
related Safety Evaluation and 
Environmental Assessment. All of these 
items are available for public inspection 
at the Commission's Public Document 
room, 2120 L Street NW., Washington, 
DC, and at the local public document 
rooms located at the Wharton County 
Junior College, J. M. Hodges Learning 
Center, 911 Boling Highway, Wharton, 
Texas 77488 and the Austin Public 
Library, 810 Guadalupe Street, Austin. 
Texas 78701. A copy of items (2) and (3) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Reactor Projects Il, IV, V and Special 
Projects. 

Dated at Rockville, Maryland this 11th day 
of June 1990. 
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(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the request for 
amendment involves no significant 
hazards consideration. Under the 
Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
kind of accident from 


oversight i 

change and is needed to allow Yankee 
to perform its standard testing program 
for new reload cores. This proposed 
change does not: 


1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. This 
proposed change will allow Yankee to 
perform its standard physics testing 
program for reactor core to ensure that 
the plant's response to transients is 
consistent with analytical evaluation. 

2. Create the possibility of a new or 
different kind of accident from any 
previously evaluated. This proposed 

will allow Yankee to conduct its 
standard physics testing program with 
more of the plant's nuclear 
instrumentation required Operable with 
reduced setpoints than previously 
required. 

3. Involve a significant reduction in a 
margin of safety. This proposed change 
will not modify the existing requirement 
that the trip setting of Operable nuclear 
channels be set at less than or equal to 
25% of Rated Thermal Power and will 
increase the number of Operable 
nuclear channels with reduced setpoints 
from the minimum of four during physics 
testing. 

Based on the discussion above, it is 
concluded that there is reasonable 
assurance that the operation of the 
Yankee plant, consistent with the 
proposed technical specification, will 
not endanger the health and safety of 
the public. 

Therefore, based on the above 
considerations, the Commission has 
made a proposed determination that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 


Mary 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
room, the Gelman Building, 2120 L 
Street, NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 


’ with 


By July 20, 1990, the licensee may file | 
a ae for a hearing with respect to 
of the amendment to the 
aes facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document room, the Gelman 
2120 L Street, NW., Washi DC 
20555 and at the Local Public Document 
room located at Greenfield Community 
College, 1 College Drive, Greenfield, 
Massachusetts 01301. If a request for a 
hearing or petition for leave to intervene 
is filed by the above date, the 
Commission or an Atomic Safety and 
Licensing Board, designated by the 
Commission or by the Chairman of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
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intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert. 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
request for amendment involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If a final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 


that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 


- Nuclear Regulatory Commission, 


Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document room, the Gelman Building, 
2120 L Street, NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-{800) 325-6000 (in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
Richard H. Wessman, Project Director, 
PDI-3: (petitioner's name and telephone 
number), (date petition was mailed), 
(plant name), and (publication date and 
page number of this Federal Register 
notice). A copy of the petition should 
also be sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to Thomas Dignan, Esquire, Ropes 
and Gray, 225 Franklin Street, Bolton, 
MA 01367, attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board that 
the petition and/or request should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714(a)(1){i)}- 
(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated May 31, 1990, which 
is available for public inspection at the 
Commission's Public Document room, 
the Gelman Building, 2120 L Street, NW., 
Washington, DC 20555 and at the Local 
Public Document room located at 
Greenfield Community College, College 
Drive, Greenfield, Massachusetts 01301. 


Dated at Rockville, Maryland, this 12th day 
of June, 1990. 


For the Nuclear Regulatory Commission. 
Patrick M. Sears, 
Project Manager, Project Directorate I-3, 
Division of Reactor Projects—1/II, Office of 
Nuclear Reactor Regulation. 
{FR Doc. 90-14033 Filed 6-15-90; 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 


Demonstration Project—Pacer Share: 
A Federal Productivity Enhancement 


AGENCY: Office of Personnel 
Management. 
ACTION: Final notice. 


sumMany: This action provides for the 
approval of amendments to the final 
project plan published November 20, 
1987 (52 FR 44782). The amendments 
were published on March 30, 1990 (55 FR 
12079) as proposed changes, with a 30- 
day public comment period. Changes 
were to be made final unless any 
compelling objections were raised. 
Representatives of the local bargaining 
units and all other employees covered 
by the project were notified of the 

pro} changes and the comment 
period. There were no objections to the 
proposed amendment; the two letters of 
comment that were received expressed 
concurrence with the proposed changes. 
EFFECTIVE DATE: June 18, 1990. 

FOR FURTHER INFORMATION CONTACT: At 
the Sacramento Air Logistics Center, 
Directorate of Distribution, Ms. Colene 
Krum, (916) 643-6030; at OPM Dr. 
Brigitte Schay, (202) 606-2890. 

U.S. Office of Personnel Management. 
Constance B. Newman, 

Director. 

[FR Doc. 90-13982 Filed 6-15-90; 8:45 am] 
BILLING CODE 6325-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Defense Policy Advisory Committee 
on Trade Determination of Closing of 


Meetings 


The Defense Policy Advisory 
Committee on Trade (DPACT} (including 
its Executive Committee) has been 
established to advise the United States 
Trade Representative and the Secretary 
of Defense, in accordance with 
subsection 135({a) of the Trade Act of 
1974, as amended (the Act) with respect 
to the operation of any trade agreement 
once entered into and with respect to 
other matters arising in connection with 





the administration of the trade policy of 
the United States. a 


L therefore, determine 

of the Advisory Committee will be 

concerned with matters the disclosure of 
_ which would seriously 

eas erent sae * 

bargaining wi “ae 
listed in section 552b({c) of title 5 of the 
Therefore, 


oa 


[FR Doc. 90-14020 Filed 6-15-00; 8:45 am] 
BILLING CODE 3190-01-™ 


[Rel. No. 34-28 102; SR-DGOC-90-01 and 
SR-DGOC 90-03] 


On February 15, 1990, and March 8, 
eon 


expire on the first Friday of the 
See See 
Delta's participants the opportunity to 
trade options through Delta's system 


* See 15 US.C. 78e(b}(1) (1962). 
® See Securities Exchange Act Release Nos. 27795 
13, 1990}, 55 FR 10566 and 27864 (March 30, 
1990), 55 FR 12975. 
® See Delta Rule 101. 


that have a two to three week expiration 
enane pl th. 6 
a mon 

Delta's proposals also would 
compress the time period during which 
participants may exercise options on 
expiration date.* Under the proposals, 
Security Pacific would issue a report to 
all participants listing each expiring 
option contract by 8 a.m. on the 
expiration date, which will be either the 
first or third Friday of each month 
depending on the series expiring. Similar 
to Delta's current procedures, this report 
would reflect the closing price of each 
option contract on the preceding day. 
For expiring options, trading in each 
option contract would cease at 1:30 p.m. 
for participant-to-participant trades and 
at 2 p.m. for trades executed through 
RMJ Options Trading Corporation. At or 
before 3:30 p.m., Security Pacific would 
issue another report to each participant 
listing each expiring option contract in 
the participant's account. This report 
would update the preliminary report to 
reflect trading activity in those options 
up to the 2 p.m. cut-off time. Each 
participant must return this report to 
Security Pacific indicating which option 
contracts it desires to exercise by 4 p.m. 
At or before 5 p.m., Security Pacific will 
issue a final report to participants that 
reflects each participant's exercise 
instructions and lists any additional 
option contracts expiring that day which 
have been added to the participant's 
account. Each participant must return a 
— copy of this report as updated 

— to Security Pacific by 6 


‘Delta then will determine the number 
of option contracts for each series of 
options exercised by and assigned to 
each participant for settlement on the 
exercise settlement date. As soon as 


* Under Delta's current expiration date exercise 
Security Pacific National 
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practicable after 6 p.m., Security Pacific 
will issue each participant a report 
reflecting its gross settlement 
obligations. Unlike Delta's current 
procedures, Delta will not exercise 
automatically any of a participant's in- 
the-money option contracts unless so 
directed by the participant. 

On the business day immediately 
following the expiration date, Delta will 
net each participant's gross settlement 
obligations to the extent possible and 
allocate deliver and receive obligations 
among participants. Each participant 
then will receive an exercise settlement 
report reflecting its netted deliver and 
receive obligations. 


III. Delta’s Rationale for the Proposals 


Delta believes the proposals are 
consistent with the requirements of the 
Act in two respects. First, they will 
permit more utilization of its facilities by 
those participants who prefer to trade 
options on a two to three week 
expiration horizon. In addition, they will 
provide a more abbreviated exerciser 
process and will enhance the efficiency 
of its operations by eliminating the time 
lag between the moment options 
contracts are available for exercise on 
expiration date and the moment of 
actual exercise. 


IV. Discussion 


The Commission believes Delta's 
proposals are consistent with the Act 
and, in particular, with section 17A. 
Section 17A provides that the rules of a 
clearing agency must be designed to 
promote the prompt and accurate 
clearance and settlement of securities 
transactions.* The Commission believes 
that Delta's proposals are designed to 
achieve this goal. 

Delta's proposals promote the prompt 


short-dated options on United States 
treasury securities into the National 
Clearance and Settlement System. 
Currently, investors that desire to trade 
over- ter options on United 
States treasury securities that have a 
short expiration horizon and expire 
towards the of a month 
(“short-dated options”) must do so in a 
relatively labor-intensive, risky and 
inefficient manner. For example, brokers 
and dealers compare their trades by 
manually exchanging confirmation slips, 
stamp slips that contain agreed-upon 
terms, and return these slips to one 
another. Furthermore, because these 
trades are not netted among the various 
counterparties, investors bear the 


* See 15 U.S.C. .78q-1(b)(3)(F) (1982). 
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burden and risk of settling their trades 
on a gross basis. Moreover, because 
there is no interpositioning of a 
creditworthy third party as an 
intermediary to these trades, investors 
are required to bear the credit and 
liquidity risks posed by their 
counterparties. 

Delta's proposals elimiate the labor- 
intensive manual confirmation process 
by providing for automated comparison 
of these transactions. Delta's netting 
service also may reduce participants’ 
transaction costs by red the 
number and dollar value of their money 
and securities deliver and receive 
obligations.*® 

Finally, under Delta's former rules, 
options traded through Delta’s system 
expired and were eligible for exercise 
on the Saturday following the third 
Friday of a month." However, because 
Delta's system was not open for trading 
on Saturday,® Delta's participants would 
decide whether to exercise expiring 
options based on their closing prices on 
Friday. Thus, Delta's participants could 
base their decision to exercise expiring 
options oa the most current market 
prices available for such options. 

As noted above, Delta’s proposals 
change the day of options expiraiton 
from Saturday to Friday and provide a 
new options exercise procedure which 
reflects the fact that trading in expiring 
options may now occur on the 
expiration date. This allows Delta's 
participants to allocate their resources 
more efficiently in two respects. First, 
moving the expiration date to a regular 
business day eliminates the need for 
participants to staff their offices on the 
weekend. Second, compressing the 
options exercise process fom eight hours 
to two hours allows for more efficient 
and effective processing of option 
exercises on expiration date. 
Accordingly, the Commission believes 
that Delta's proposals are consistent 
with Section 17A. 


V. Conclusion 


For the reasons stated above, the 
Commission finds that Delta's proposals 
are consistent with section 17A of the 
Act. 

It is therefore ordered, pursuant to 
section 19({b)(2) of the Act,® that Delta's 


* Delta has represented to the Commission that 
Delta's systems have the capacity to absorb the 
anticipated increase in volume of trading that may 
result from its proposals. See letter from David 
Malloy, President, Delta, to Ross Pazzol, Attorney, 
Division of Market Regulation, Commission, dated 
May 16, 1990. 

1 See Delta Rule 101. 

* Id. 

® See 15 U.S.C. 76a(b)(2) (1982). 


proposed rule changes (SR-DGOC-~90- 
01 and SR-DGOC-90-03) be, and hereby 
are, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: June 11, 1990. 

Margaret H. McFarland, 
Deputy Secretary. 


Self-R 


June 12, 1990. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
12(f}(1)(B) of the Securities 
Act of 1934 and rule 12f-1 thereunder for 
unlisted trading privileges in the 
following securities: 


Dial Reit, Inc. 
Common Stock, $.01 Par Value (File No. 7~ 
5978) 
Nuveen California Municipal Market 


Opportunity Fund, Inc. 
Common Stock, $.01 Par Value (File No. 7- 
5979) 
Nuveen New York Municipal Market 
Fund, Inc. 


Opportunity 
Common Stock, $.01 Par Value (File No. 7- 


5980) 
Lewis Galoob Toys, Inc. 
$1.70 Cumulative Convertible Depositary 
Exchangeable Preferred Stock, No Par 
Value (File No. 7-5981) 
Alliance Global Environment Fund, Inc. 
Common Stock, $.01 Par Value (File No. 7— 
5982) 
Apple Bancorp, Inc. 
Common Stock, $1.00 Par Value (File No. 7- 
5983) 
Chiles Offshore Corporation 
Common Stock, $.01 Par Value (File No. 7- 
5984) 
Community National Bancorp, Inc. 
Common Stock, $2.00 Par Value (File No. 7- 
5985) 
Templeton Global Utilities, Inc. 
Common Stock, $.01 Par Value (File No. 7- 
5986) : 
Thai Capital Fund, Inc. 
Common Stock, $.01 Par Value (File No. 7- 
5987) 
American Medical Holdings, Inc. 
Common Stock, $.01 Par Value (File No. 7~ 
5988) 
OEA, Inc. 
Common Stock, $.10 Par Value (File No. 7- 
5989 


) 
Viacom, Inc. 
Non-Voting Common Stock, $.01 Par Value 
(File No. 7-6990) 


These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 


Interested persons are invited to 
submit on or before July 3, 1990, written 
data, views and arguments concerning 
the above-referenced applications. 
Persons desiring to make written 
comments should file three copies 
thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the applications if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

[FR Doc. 90-13994 Filed 6-15-90, 6:45 am] 


The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
12(f){1)(B) of the Securities 
Act of 1934 and rule 12f-1 thereunder for 


unlisted trading privileges in the 
following securities: 


Salomon, Inc. Put Warrants on FT-SE (File 
No. 7-5977) 


These securities are listed and 
registered on one or more other national 
securities and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before July 3, 1990, written 
data, views and arguments concerning 
the above-referenced application. 
Persons desiring to make written 
comments should file three copies 
thereof with the Secretary of the 
Securities and Exchange Commission, 
450 5th Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon all 
the information available to it, that the 
extensions of unlisted trading privileges 
pursuant to such applications are 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 





For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 
Deputy Secretary. 


[FR Doc. 80-13995 Filed 6-15-90; 8:45 am] 
BILLING CODE 8010-01-M 


Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Philadelphia Stock Exchange, 


June 12, 1990. 
The above named national securities 
exchange has filed applications with the 


American Depositary Shares (File No. 7- 
5991 


URS Corporation 
See 


Beldwin Technology Company Company, Inc. 
Class A Common Stock, $0.01 Par Value 
(File No. 7-5993) 
Industries, 


Inc. 
Common Stock, $0.25 Par Value (File No. 7- 
5994) = 


Chambers Development Company 
Class A Common Stock, $0.50 Par Value 
(File No. 7-5995) 


Chemed Corporation 
Capital Stock, $1 Par Value (File No. 7- 
5996) 
Hunt Manufacturing Company 
Common Stock, $0.10 Par Value (File No. 7- 
5997) 
Precision Castparts Corporation 
Common Stock, No Par Value (File No. 7- 
5998) 
TNP Enterprises, Inc. 
Common Stock, No Par Value (File No. 7- 


the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before July 3, 1990, written 
data, views and arguments concerning 
the above-referenced application. 


upon 
the information available to it, that the 


extensions of unlisted trading privileges 
pursuant to such applications are 


consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-13996 Filed 6-15-90; 8:45 am] 
BILLING CODE 8010-01- 


[Rel. No. IC-17527; 812-7470] 


National Tax Credit investors Ii and 
National Partnership Investments 
Corp.; Application 

June 8, 1990. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of application for 


exemption under the Investment 
Company Act of 1940 (“1940 Act”). 


APPLICANTS: National Tax Credit 
Investors II, a California limited 
partnership (the “Partnership”), and its 
general partner, National Partnership 
Investments Corp., a California 
corporation (the “General Partner”). The 
Partnership and the General Partner 
collectively are referred to as the 
“Applicants.” 

RELEVANT 1940 ACT SECTIONS: 
Exemption under section 6{c) from all 
provisions of the 1940 Act. 


SUMMARY OF APPLICATION: Applicants 
seek an order to permit the Partnership 
to invest primarily in other limited 

ps that will construct, 
develop, rehabilitate, own and operate 
multifamily housing complexes 
qualifying for low-income housing 
federal income tax credits. 
FILING DATE: The application was filed 
on January 31, 1990, and amended on 
May 22, 1990 and June 5, 1990. 


HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC's 
Secretary and serving Applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on July 
3, 1990, and should be accompanied by 
proof of service on Applicants, in the 
form of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer's 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the SEC's 


Secretary. 
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ADDRESSES: Secretary, SEC, 450 5th 
Street NW., Washington, DC 20549. 
Applicants, 9090 Wilshire Boulevard, 
Second Floor, Beverly Hills, CA 90211. 


FOR FURTHER INFORMATION CONTACT: 
Robert A. Robertson, Staff Attorney, at 
(202) 504-2283, or Stephanie M. Monaco, 
Branch Chief, at (202) 272-3030 (Division 
of Investment Management, Office of 
Investment Company Regulation). 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch or by 
contacting the SEC's commercial copier 
at (800) 231-3282 (in Maryland (301) 258- 
4300). 

APPLICANTS’ REPRESENTATIONS: 

1. Applicants represent that the 
Partnership was organized under the 
California Revised Limited Partnership 
Act as a vehicle for equity investment in 
apartment complexes (the “Apartment 
Complexes”) qualifying for: (a) Low- 
income housing tax credits under the 
Internal Revenue Code of 1986, as 
amended (the “Code”), or, to a limited 
extent, for historic rehabilitation tax 
credits under the Code (“Tax Credits"), 
and (b) assistance under other 
governmental programs promoting low- 
income or moderate-income housing. 

2. The Partnership will operate as a 
“two-tier” partnership by investing 
primarily as a limited partner in other 
partnerships (the “Local Partnerships”) 
that will construct, develop, rehabilitate, 
own and operate Apartment 
Complexes.' Local Partnerships will be 
primarily limited partnerships, but also 
may be general partnerships or joint 
ventures. However, the Partnership will 
invest no more than 10% of its funds in 
general partnerships or joint ventures. 
The Partnership's investment objectives 
are to: (a) Provide Qualified Investors 
(defined herein) current tax benefits in 
the form of Tax Credits to offset their 
federal income tax liability, (b) preserve 
and protect the Partnership's capital, (c) 
provide the potential for participation in 
any appreciation in the Apartment 
Complexes’ value, (d) provide a 
potential for distributions upon the 
Apartment Complexes’ refinancing or 
disposition, and (e) provide passive 


' The Partnership may invest in Apartment 
Complexes that have commercial, retail or office 
space, but only if such space: (a) Is merely an 
ancillary feature of the Apartment Complex's 
overall development structure, (b) does not 
represent the primary tax or economic motivation 
underlying the Partnership's investment in the 
Apartment Complex, and (c) does not generate in 
excess of 20% of the Apartment Complex's 
anticipated total gross rental income. 
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losses that Limited Partners may use to 
offset income from passive activities. 

3. The Partnership normally will 
acquire at least 90% interest in the 

fits, losses and 
Tax Credits, as om as a specified 
interest in the cash distributions, with 
the balance remaining with the local 
general partners. If the ee 
invests in any Local 
which it acquires less than 50% sas 
limited partnership interests, the local 
partnership agreements will provide that 
the Partnership will have at least a 50% 
vote to: (a) Amend the local partnership 
agreement, (b) dissolve the Local 
Partnership, (c) remove the local general 
partner and elect a replacement, and (d) 
approve or disapprove the sale of 
substantially all of the assets of such 
Local Partnership. In addition, the 
Partnership will require that the local 
partnership agreements provide to the 
limited partners of the Local 

substantially all of the 

rights required by section VII of the 
Guidelines adopted by the North 
American Securities Administrators 
Association, Inc. (“NASAA”). 

4. The Partnership filed a registration 
statement under the Securities Act of 
1933 for the sale of units (“Units”) of 
limited partnership interests (“Limited 
Partnership Interests”) at $1,000 per 
Unit. The minimum subscription that the 
Partnership will is five Units 
($5,000). If the prescribed minimum 
number of Units (10,000) have not been 
sold on or before October 20, 1990 (180 | 
days from the date of the final 
Prospectus), no Units will be sole, and 
the funds submitted by subscribers will 
be returned promptly together with a pro 
rata share of any interest earned. The 
Partnership will not admit any 
subscribers as limited partners (the 
“Limited Partners”) to the Partnership 
until the exemptive order applied for 
herein is granted or the Partnership 
receives an opinion of counsel that it is 
exempt from registration under the 1940 
Act. Purchasers of the Units will become 
Limited Partners of the Partnership. The 
Partnership Agreement imposes certain 
restrictions on transfer and assignment 
of the Limited Partnership Interests, 
including that each proposed assignee 
must deliver to the General Partner 
evidence of his suitability. The 
Partnership will not redeem or 
repurchase Units, does not anticipate 
formation of a public market for the 
Units and, thus, believes purchases of 
Units should be considered illiquid 
investments. 

5. Subscriptions for Units must be 
approved by the General Partner and 
PaineWebber Incorporated (the “Selling 


Agent”). Each subscriber must represent 
that he is a qualified investor 
Se crag Investor”) that meets the 
general investor suitability 
In the case of a corporate 
inventor Gash te alediig heh bat fe eet 0 
personal service corporation, a 
corporation subject to subchapter S of 
the Code, and a C corporation that is not 
closely held and is not a personal 
service corporation, such a tion 
reasonably expects for most of the next 
ten years to have sufficient active 
business income against which the Tax 
Credits can be utilized. In the case of a 
noncorporate investor, such an investor: 
(a) Reasonably expects to have an 
annual adjusted gross income of 
$200,000 or less or to have substantial 
unsheltered passive activity income for 
1990 and each of at least the next ten 
years in which the Tax Credits are 
expected to be available, and (b) either 
(i) has a net worth (exclusive of home, 
furnishings, and automobiles) of at least 
$30,000 and an annual gross income of 
not less than $30,000, (ii) has a net worth 
(exclusive of home, and 
personal automobiles) of at 196 
$75,000, or (iii) is purchasing in 
fiduciary capacity for a person beastie 
the requirements set forth in clause (i) or 
(ii). Certain states may impose 
additional or alternative standards, but 
in no event shall the 
any suitability standard less restrictive 
than that set forth above. 

6. Although the General Partner will 
control the Partnership, it cannot take 
certain significant actions without the 
express consent of a majority in interest 
of the Limited Partners. These actions 
include: (a) The sale at one time of 
all or substantially all of the assets of 
the Partnership, except for (i) liquidating 
sale of a final Local p Interest 
remaining after the sale of all other 
Local Partnerships Interests, or (ii) sales 
in connection with the liquidation and 
winding up of the Partnership's business 
upon its dissolution, (b) dissolution of 
the Partnership, and (c) the admission of 
a successor or additional general 
partner. Also, the majority in interest of 
the Limited Partners will have the right 
to amend the Partnership Agreement 
(subject to certain limitations), dissolve 
the Partnership, remove any general 
partner and elect a replacement. In 
addition, each Limited Partner is entitled 
to review the Partnership and the Local 
Partnerships’ books and records. 

7. Paine Webber TC Partners, L.P., an 
Affiliate (as defined in the Partnership 
Agreement) of the Selling Agent, will. 
serve as the p's special 
limited partner (the “Special Limited 
Partner”). The The Special Limited Partner 


and the General Partner will each have 


also will have the right to remove, and 
appoint a substitute for, the General 
Partner under certain limited 


Partner will provide consulting services 
to the General Partner for the 
administration of the Partnership's 
affairs. 

ee a 


the National Association of Securities 
a ee 


with the rules of fair practice that the 
NASD has adopted. The NASAA 
Guidelines limit the acquisition phase 
fees payable to all for the 
acquisition of 

Interests. The 


Partnerships to 
applicable law and 


United States Trust 
Co. of New York (the “Escrow Agent”). 
Pending release of the proceeds to the 
Partnership, the Escrow Agent will 
deposit escrowed funds in interest 
bearing accounts that will be limited to: 
(a) An interes account with the 


ted 
money market accoun 
certificates of deposi 


United States bank ha 
of at least $50 million, 


United States government. Upon receipt 
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Partnership or Apartmen’ 
10. Any net a that the 
Partnership does not immediately utilize 


municipalities within the United States, 
rated in the highest rating category by a 
nationally recognized statistical rating 
organization (“NRSRO"), (b) direct 
obligations of, or obligations 
unconditionally guaranteed by, the 
United States government, (c) 

paper issued by any 
corporation organized and do 
business under the laws of the United 
States or any state thereof rated in the 
highest category by a NRSRO, (d) 
certificates of deposit or Eurodollar 
certificates of deposit issued by any 
bank whose deposits are federally 
insured and that has a combined capital 
and surplus of not less than $100 million 


with respect to or 
the types of securities 
specified in clauses (a) through (c) 
above, and (f) shares of any open-end 
investment company, as defined in the 
1940 Act, that has assets of not less than 
$200 million and invests primarily in 
securities of the type enumerated in 
clauses (a) through (e) above or banker's 
acceptances; provided, however, that if 
the value of “investment securities” (as 
defined in the 1940 Act and which terms 
shall not include the value of the Local 
Partnership interests) exceeds 40% of 
the value of the Partnership's total 
assets (exclusive of government 
securites, as defined in the 1940 Act, and 
cash items) at any time, such excess 
may be invested only in government 
securities. 


Applicant's Legal Conclusions 


1. Applicants represent that the 
Partnership's application for an 
exemption from all provisions of the 
1940 Act is both necessary and 
appropriate in the public interest 
because: (a) Investment in low-income 
and moderate-income housing in 
accordance with national policy is not 
economically suitable for private 


investors without the tax and 
organizational advantages of the limited 
partnership form, (b) the limited 

p form insulates each Limited 
Partner from personal liability, limits his 
financial risk to his investment, and 
allows him to claim his proportionate 
share of the Tax Credits, income, and 
losses from the investment, and (c) the 
limited partnership form of organization 
is incompatible with the 1940 Act's 
fundamental provisions. 

2. Investment Company Act Release 
No. 8456 (Aug. 9, 1974) lists two 
conditions, designed for the protection 
of investors, that must be satisfied in 
order to qualify for the type of 
exemptive relief that the Partnership 
seeks: (a) “Interests in the issuer should 
be sold only to persons for whom 
investments in limited profit, essentially 
tax-sheltered, investments would not be 
unsuitable * * * ,” and (b) 
“requirements for fair dealing by the 
general partner of the issuer with the 
limited partners of the issuer should be 
included in the basic organizational 
documents of the company.” Applicants’ 
represent that the Partnership will 
comply with these conditions and will 
otherwise operate in a manner designed 
to insure investor protection. The Units 
only will be sold to, and transfers only 
will be permitted to, investors who meet 
specified suitability standards. The 
Limited Partners are adequately 
protected through disclosure in the 
Partnership's Prospectus of all potential 
conflicts with the General Partners, the 
Special Limited Partner, and their 
Affiliates. The Partnership will file with 
the SEC and distribute to investors 
certain financial documents and reports 
on its activities. 

3. In addition, the General Partner and 


its Affiliates agree in the Partnership 


Agreement that each General Partner 
and its Affiliates (excepting such 
Affiliates that are publicly or privately 
snydicated limited partnerships) will not 
undertake an equity investment that 
could be suitable for the Partnership 
unless: (a) The Partnership does not 
have funds available to consummate the 
transaction on a timely basis, or (b) the 
Partnership has declined to enter into 
such investment (with Affiliates that are 
publicly or privately syndicated limited 
partnerships being able to undertake 
such an investment only under certain 
circumstances that have been limited to 
protect the interests of the Limited 
Partners). The Partnership also will not 
acquire Apartment Complexes from a 
prior partnership affiliated with the 
General Partner. Applicants furthermore 
believe that the Limited Partners are 
protected by the Partnership 


Agreements provisions that are 
designed to prevent overreaching and to 
assure fair dealing by the General 
Partner. 

4. The substantial fees and other 
forms of compensation that the 
Partnership will be pay to the General 
Partner, the Special Limited Partner, and 
their Affiliates will not have been 
negotiated through arm’s-length 
negotiations. Applicants’ represent, 
however, that the terms of all such _ 
compensation will be fair and no less 
favorable to the Partnership than would 
be the case if such terms had been 
negotiated with independent third 
parties. In addition, all compensation to 
be paid to the General Partner and its 
Affiliates is specified in the Partnership 
Agreement and the Partnership's 
Prospectus and no compensation will be 
payable to the General Partner or any of 
its Affiliates if not so specified. 
Moreover, Applicants’ represent that 
this compensation meets: (a) All 
applicable guidelines of the various 
states in which the Units will be offered 
and sold, and (b) with the statement of 
policy adopted by NASAA applicable to 
real estate programs in the form of 
limited partnerships. 

5. Applicants further represent that 
the Partnership's contemplated 
arrangement is not susceptible to the 
abuses the 1940 Act was designed to 
remedy. The suitability standards 
described above, the requirements for 
fair dealing provided by the 
Partnership's governing instruments, 
and pertinent governmental regulations 
imposed on each Local Partnership by 
various federal, state and local agencies, 
provide protection to investors that 
Applicants believe are comparable to 
the protections that the 1940 Act 
provides. Therefore, Applicants believe 
that an exemption under section 6{c) as 
requested herein would be entirely 
consistent with the purposes and 
policies of the 1940 Act. 

6. Applicants acknowledge that the 
order requested from the SEC applies in 
a prospective manner only, and they 
will not rely on such order with respect 
to any activities, investments or 
commitments by them prior to the date 
of the order. 


For the Commission, by the Divison of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 14012 Filed 6-15-90; 8:45 am] 
BILLING CODE 8010-01-™ 
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DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 


[Docket No. 26101; Summary Notice No. 
PE-89-48] 


Summary of Petition for Exemption 
Received From America West Airlines 


AGENCY: Federal Aviation 
Administation [FAA], DOT. 
ACTION: Notice of petition for 
exemption. 


SUMMARY: Pursuant to the FAA's 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR part 
11), this notice contains a summary of a 
petition by America West Airlines for 
an extension of an exemption from the 
Federal Aviation Regulations (FAR) in 
order to operate four flights at 
Washington National Airport above the 
hourly limits for scheduled air carriers 
specified in the High Density Rule. The 
purpose of this notice is to improve the 
public’s awareness of this aspect of the 
FAA's regulatory activities. Neither the 
publication of this notice nor the 
inclusion or omission of information in 
the summary is intended to affect the 
legal status of the petition or its final 
disposition. 
DATES: Comments received on this 
petition must identify the petition docket 
number involved and be received on or 
before July 9, 1990. 
ADDRESSES: Send comments on the 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket [AGC-10]. 
Docket No. 26101, 800 Independence 
Avenue, SW., Washington, DC 20591. 
FOR FURTHER INFORMATION CONTACT: 
David L. Bennett, Office of the Chief 
Counsel, AGC-230, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591, 
(202) 267-3491. 


SUPPLEMENTARY INFORMATION: The 
Petition, any comments received, and a 
copy of any final disposition are filed in 
the assigned regulatory docket and are 
available for examination in the Rules 
Docket [AGC-10], Room 915, FAA 
Headquarters Building [FOB-10A], 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-3132. 

On June 4, 1990, America West 
Airlines, Inc., petitioned for an 
extension of Exemption No. 5133, which 
authorized American West Airlines to 
operate four flights at National Airport, 
as previously authorized for Braniff 
Airlines by exemption. 

Specifically, petition seeks relief from 
FAR § 93.123(a). The exemption would 
allow petitioner to continue using the 
four special exemption slots at 
Washington National Airport as 
authorized by Exemption No. 5133 
issued January 12, 1990, beyond the 
current expiration date of July 15, 1990. 

Issued in Washington, DC on June 13, 1990. 
Donald P. Byrne, 

Acting Assistant Chief Counsel, Regulations 
and Enforcement. 

[FR Doc. 90-14051 Filed 6-15-90; 8:45 am] 
BILLING CODE 4910-13-" 


Maritime Administration 


Values for War Risk insurance 


AGENCY: Maritime Administration, 
Department of Transportation. 

ACTION: Determination of ship values for 
war risk insurance, effective January 1, 
1990. 


SUMMARY: Pursuant to the procedure 
stated at 46 CFR 309.1, the required 
biannual notice is hereby given of the 
stated valuations of individual vessels 
upon which interim binders for war risk 
hull insurance have been issued. The 


Federal Register List of Ship Valuations 


valuations set forth herein constitute 
just compensation for the vessels to 
which they apply, and have been 
computed in accordance with sections 
902(b) and 1209(a)(2) of the Merchant 
Marine Act, 1936, as amended (46 App. 
U.S.C. 1242(b), and 1289({a)(2)). The 
authority to make these vessel 
valuations was delegated to the 
Maritime Administrator by the 
Secretary of Transportation by DOT 
Order 1100.60 (August 6, 1981). Such 
stated valuations apply to vessels 
covered by interim binders for war risk 
hull insurance, Form MA-184, 
prescribed by 46 CFR part 308. In 
accordance with Public Law 99-59, 
authority to issue such war risk 
insurance will expire on June 30, 1990. 

The interim binders listed below shall 
be deemed to have been amended as of 
January 1, 1990, by inserting in the space 
provided therefore, or in substitution for 
any value appearing in such space, the 
stated valuations of the respective 
vessels that appear on the list. Such 
stated valuations shall apply with 
respect to insurance attached during the 
period Jaunary 1, 1990 to June 30, 1990 
inclusive, subject to reservation by the 
Maritime Administration of the right to 
revise the values assigned herein. The 
assured shall have the right, within 60 
days after the date of publication of this 
notice, or within 60 days after the 
attachment of the insurance under the 
interim binder to which a specific 
valuation applies, whichever date is 
later, to reject such valuation and 
proceed as authorized by 46 App. U.S.C. 
1289(a)(2). 
(Catalog of Federal Domestic Assistance 
Program No. 20.803 War Risk Insurance) 

By Order of the Maritime Administrator. 

Dated: June 13, 1990. 
Joel C. Richard, 
Assistant Secretary. 
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3658 
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2593 
3056 
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3512 
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3768 
3745 
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275583 
550200 
655146 
505786 
642492 
551001 
567451 
608713 
608714 

3233 
282126 


* “Casualty” value as defined and determined by each individual MSC charter agreement. 


[FR Doc. 90-14027 Filed 6-13-90; 2:02 pm] 
BILLING CODE 4910-81-48 





Sunshine Act Meetings 


Notice of Changes in Subject Matter of 
Agency Meeting 

Pursuant to the provisions of 
subsection (e)(2) of the “Government in 
the Sunshine Act” (5 U.S.C. 552b(e)(2)), 
notice is hereby given that at its closed 
meeting held at 3:06 p.m. on Tuesday, 
June 12, 1990, the Corporation's Board of 
Directors determined, on motion of 
Director C.C. Hope, Jr. (Appointive), 
seconded by Director Robert L. Clarke 
(Comptroller of the Currency), concurred 
in by Director T. Timothy Ryan, Jr. 
(Director of the Office of Thrift 
Supervision), and Chairman L. William 
Seidman, that Corporation business 
required the addition to the agenda for 
consideration at the meeting, on less 
than seven days’ notice to the public, of 
the following matters: 

Recommendations regarding the liquidation 
of a depository institution's assets acquired 
by the Corporation in its capacity as receiver, 
liquidator, or liquidating agent of those 
assets: 

Case No. 47,566 
Silverado Banking, Savings and Loan 
Association, Denver, Colorado 
Case No. 47,577 
First American Bank of Lake Worth, 
National Association, Lake Worth, 
Florida 

Recommendations involving the 

Corporation's assistance agreements with 


The Board further determined, by the 
same majority vote, that no earlier 
notice of the changes in the subject 
matter of the meeting was practicable; 
that the public interest did not require 
consideration of the matters in a 
meeting open to public observation; and 


that the matters could be considered in 
a closed meeting by authority of 
subsections (c)(4), (c)(6), .(c)(8), 
(c)(9)(A)(ii), and (c)(9)(B) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b{c)(4), {c)(6), (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)). 

Dated: June 13, 1990. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Deputy Executive Secretary. 
[FR Doc. 90-14089 Filed 6-14-90; 8:54 am] 
BILLING CODE 6714-01-M 


LEGAL SERVICES CORPORATION 

Board of Directors Meeting. 

TIME AND DATE: A meeting of the Board 
of Directors will be held on June 25, 
1990. The meeting will commence at 9:00 
a.m. 

PLACE: Hyatt Regency Washington, 400 
New Jersey Ave. NW, Yorktown Room, 
Washington, DC 20001, (202) 737-1234. 
STATUS OF MEETING: Open [A portion of 
the meeting may be closed subject to the 
recorded vote of a majority of the Board 
of Directors to discuss personnel, 
privileged or confidential, personal, 
investigatory and litigation matters 
under the Government in the Sunshine 
Act [5 U.S.C. 552b (c) (2), (4), (5), (7), and 
(10) and 45 CFR 1622.5 (a), (c), (d), (e), 
(f), and (h)). 

MATTERS TO BZ CONSIDERED: A portion 
of the meeting may be closed for the 
reasons cited above, subject to an 
advance recorded vote of a majority of 
the Board of Directors. 


1. Approval of Agenda. 
2. Approval of Minutes. 
—May 21, 1990 
3. Chairman's Remarks and Report. 

(a) Status Report on Presidential Search 
Committee, and Review of 
Recommended Candidates for President. 

(b) Selection of Interim President. 

(c) Resolution of H. Dana as to Next 
President. 

4. President's Report. 
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5. Resolution of P. Pullen as to Legal Services 
Reform(s). 

6. Further Consideration of LSC Access to 
Employment Verification and Accounting 
(EVA) Files Maintained by Grantees; and 
Such Action as Is Appropriate. 

7. Further Consideration of Implementation of 
Declination Reporting Requirements; and 
Such Action as Is Appropriate. 

8. Testimoriy of California Rural Legal 
Assistance as to Proposed Reduction in 
Funding; and Such Action as Is 
Appropriate. 

9. Staff Report on LSC Grantees’ 
Representation of Drug Dealers and 
Residents of Drug-dealing Households; 
and Such Action as Is Appropriate. 

10. Consideration of Increase in 
Compensation of LSC Board Members; 
and Such Action as Is Appropriate. 


CONTACT PERSON FOR MORE 

INFORMATION: Maureen R. Bozell, 

Executive Office, (202) 863-1839. 
Date Issued: June 14, 1990. 

Maureen R. Bozell, 

Corporation Secretary. 

{FR Doc. 90-14205 Filed 6-14-90; 4:20 pm] 

BILLING CODE 7050-01-M 


NEIGHBORHOOD REINVESTMENT 
CORPORATION 

Special Meeting of the Board of 
Directors 

TIME AND DATE: 8:00 a.m., Tuesday, June 
26, 1990. 

PLACE: Federal Reserve System, 
Marriner S. Eccles Federal Reserve 
Building, C Street Entrance between 
20th and 21st Streets, N.W., Washington, 
D.C. 20551. 

STATus: Closed. 

CONTACT PERSON FOR MORE 
INFORMATION: Martha A. Diaz-Ortiz, 
Assistant Secretary, 376-2400. 

AGENDA: Personne] Matters. 

Carol J. McCabe, 

General Counsel/Secretary. 

[FR Doc. 90-14143 Filed 6-14-90; 12:41 pm] 
BILLING CODE 7570-00- 





Corrections Federal Register 


Vol. 55, No. 
Monday, June 18, 1990 


oe ret a of the FEDERAL REGISTER 
editorial corrections of previously 
cubtahed Presidential, Rule, 


ENVIRONMENTAL PROTECTION 
AGENCY 


In rule document 90-7603 beginning on 
page 14246 in the issue of Tuesday, April 
17, 1990, make the following corrections: 


Appendix M to Part 51—{Corrected] 
1. On page 14252, in section 5.7.5.3, the equation was incorrect and should read as follows: 


(E.* +Es* +Es*) — (E:+Ee+Es)* “% 
3 


2. On page 14253, in section 5.8.1.1, in the third column, the first equation was incorrect and should read as follows: 


4pQ.. 
de® Here 


Re = 


3. On page 14254, in the first column, the paragraph designated 6.6 should appear immediately after the first equation, and 
before the paragraph designated 6.6.1. As corrected, the text appearing on page 14254 should read as follows: 


The flow rate, at actual cyclone conditions, is calculated as follows: 
Venta 
. 


a= za | ome 


6.6 Aerodynamic Cut Size. Use the following procedure to determine the onde cut size (Dse). 
6.6.1 Determine the water fraction of the mixed gas through the cyclone by using the equation below. 


Vitara 
B= 
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6.6.2 Calculate the cyclone gas viscosity as follows: 
Beye = Ci + Ce T, + Co T,? + Co fe — G B, 
66.3 Calculate the molecular weight on a wet basis of the cyclone gas as follows: 


M, = M,{i — B.) + 18.018) 
6.64 If the cyclone meets the design specification in Figure 12 of this method, calculate the actual Dse of the cyclone for the run as 


follows: 


mma (ITS) 


where £; = 0.1562. 
66.5 If the cyclone does not meet the design specifications in Figure 12 of this method, then use the following equation to calculate Dso. 


Deo=(3)(10)* (7.376 x 10-9" [ =e ] [- a qoee 


T. F Peve 


where: 

- = Slope of the calibration curve obtained in Section 5.8.2. 

= y-in of the calibration curve obtained in Section 5.8.2. 

ae Acceptable Results. Acceptability of anisokinetic variation is the same as Method 5, Section 6.12. 

6.7.1 19.0 pm < Dee <11 pm and 90 < I < 110, the results are acceptable. If Dso is greater than 11 pm, the Administrator may accept 
the results. If Dse is less than 9.0 ym, reject the results and repeat the test. 

4. On page 14260, under “Figure 6. Example EGR setup sheet”, in the second column, in the sixth line, “AH@, in. HzO” 
should read “AHe, in. H2O”. 


5. On the same page, the three column equation preceding “Desired meter” should read as follows: 
Mg (t,. +460) P, 
M, (t, +480) Pree 
6. On page 14261, the line appearing in the first column, that reads “Figure 8. Example worksheet 2, total LFE preasure 
ee should appear in the second column, immediately preceeding the line which reads “Barometric pressure, P,,,. in. 


”, As corrected, the portion of text beginning with the line which reads “Constants” in the third column and ending 
with the line which reads “Barometric pressure, P,.,, in. Hg= ” in the second column, should read as follows: 


Constants: 


K=846.72 D,* AHe C,”(1—B,,) * 


Mure Te Pe ng 
K; = 1.575210" * 
Pu M28 T,2 8 


moans — eS % [=] . 


Pus T. 


Bus pe [1—0.2949 (1—18/M,)}] + 74.143 B., (1—B,.) 
Pe—74.143 B,, 


Total LFE pressure head: 
4p.=A;—B,; (Ap) %4=________ in. H,O 


Figure 8. Example worksheet 2, total LFE pressure head. 
Barometric pressure, P,.. in. Hg= 
7. On the same page, in the middle column, the third equation from the bottom of the page, should read as follows: 
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Mire T,, D,*C,  P,  % 
K-oo [| 


8. On the same page, in the first column, the last equation should read as follows: 


K Pure Y, 


a X, 160.1 X, 


9. On the same page, in the second column, the last equation, should read as follows: 


pn 


x, 


10. On page 14266, in Table 1, in the first table-column, the second entry should read “2. Cyclone cut size (Dso).” 


11. On page 14270, in the third column, under the paragraph designated 5.3.1.1, the second equation should read as 
follows: 


4 Qee (Dso}* % 


eT sonra | 


12. On page 14276, after “Maximum and minimum velocities:” the two equations should read as follows: 


ft/sec 


ree ‘| , 


Va = Ve | eau + [ os0re - 
v, 


0.2603 Q,% p, % 


Vaan = Ve | ems + [ 0-000 — | ft/sec 


v,*® 


13. On page 14277, after the first table and the line that reads “Velocity traverse data:” the equation should read as 
follows: 


Ap(Method 201A) = Ap(Method 2) i 5 


14. On the same page, in the first column, after the line that reads “Number of traverse points = 
equation should read as follows: 


Ap’: % (Total run time) 
t=. |-—-—-— _—_—___ 
AD’ ae (Number of points) 
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ts under the authority of 
section 9003 (c) and (d) of the Resource 
Conservation and Recovery Act as 
amended by the Hazardous and Solid 
Waste Amendments of 1984 (HSWA) 
and the ts and 
Reauthorization Act of 1986 (SARA). 


in a net cost savings to local 
governments estimated at 
approximately $288 million over a ten 
year period. 


DATES: The Agency will consider all 
comments received by August 17, 1990 
before taking final action on the 
proposed rule. 


ADDRESSES: Comments may be mailed 
to the Docket Clerk (Docket No. UST-3), 


Protection A es 
Washington, DC 20460, from 9 a.m. to 4 


through Friday, excl 
Sachets cern 


FOR FURTHER INFORMATION CONTACT: 
The RCRA/Superfund Hotline at (600) 
424-9346 (toll free) or (202) 382-3000 in 
Washington, DC. 

SUPPLEMENTARY INFORMATION: The 
contents of today’s preamble are listed 
in the following outline: 


L Authority 

Il. Background 

A. Legislative and Regulatory Overview 

1. RCRA Subtitle I 

2. October 26, 1988 Rule 

3. Discussion of the Financial 
Responsibility Requirements for 
avers ents in the October 26, 1988 
Rule 

B. Key Provisions in Today's Proposal 

C. Rationale for Agency's Approach 

D. Description of the Regulated Community 


2. Investment Grade Bonds 
3. General Obligation Bonds 
4. Substantial Governmental Relationship 
C. Amount and Scope 
IV. New Mechanisms for Demonstrating 


Financial Responsibility 
A. Description of Proposed Mechanisms 
1. Bond Rating Test 
2. Worksheet Test 
3. Governmental Guarantee 
4. Maintenance of a Fund Balance 
5. Combinations of Mechanisms 
B. Mechanisms Considered But Not 


Proposed 
1. Multiple Criteria Test 
2. Credit Card Approach 
3. Intergovernmenta! Risk Pooling 
4. General and Total Fund Balance Options 
ge tan rar or cae 


for Cleanup Requirements 
ee ee Ceaer 
se iedeeiteatithes tenepnaiigiilt 


A Economic Impact Analysis 


1. Compliance with E.O. 12291 

2. The Affected Community 

3. —- and Methodology Used in 
EIA 


4. Cost Impacts 

5. Environmental Impacts 

B. Regulatory Flexibility Act 

C. Paperwork Reduction Act 
VL Supporting Documents 
L. Authority 

These regulations are issued under the 
authority of sections 2002, 9001, 9002, 
9003, 9004, 9005, 9006, 9007, and 9009 of 
the Solid Waste Disposal Act, as 
amended. The principal amendments to 
this Act have been under the Resource 
Conservation and Recovery Act of 1976, 
the Hazardous and Solid Waste 
Amendments of 1984 (Pub. L. 98-616) 
and the Superfund Amendments and 
Reauthorization Act of 1986 (Pub. L. 99- 


499) (42 U.S.C. 6921, 6991, 6991(a), 
6991(b), 6991(c), 6991(d), 6991(e), 6991(f), 
and 6991(h)). 


Il. Background 

This section provides the legislative 
and regulatory background for this 
proposed rule and summarizes today’s 
proposed additional mechanisms for 
financial responsibility for local 
government entities. 


A. Legislative and Regulatory Overview 


This section discusses the statutory 
authority for financial responsibility 
regulations for UST owners and 
operators, the provisions of the financial 
responsibility regulations promulgated 
on October 26, 1988, and the scope of the 
financial responsibility regulations being 
proposed today. 


1. RCRA Subtitle I 


The Hazardous and Solid Waste 
Amendments of 1984 (HSWA) extended 
and strengthened the provisions of the 
Resource Conservation and 
Act (RCRA). HSWA added subtitle I to 
RCRA, establishing provisions for the 
development and implementation of a 
regulatory program for underground 
storage tanks (USTs) containing certain 
substances, including petroleum and 
other regulated substances (such non- 
petroleum regulated substances are 
hereinafter referred to as “hazardous 
substances”). Section 9003(a) of subtitle 
I requires the EPA Administrator to 
promulgate requirements for release 
detection, prevention, and correction as 
necessary to protect human health and 
the environment. These technical 
standards were promulgated at 53 FR 
37082 (September 23, 1988). 

The Superfund Amendments and 
Reauthorization Act of 1986 (SARA) 
amended sections 9003(c) and (d) of 
subtitle I to mandate that the Agency 
establish financial responsibility 
requirements for UST owners and | 
operators to assure the costs of 
corrective action and third-party 
liability caused by sudden and 
nonsudden accidental releases from 
USTs. SARA also modified Subtitle I by 

the minimum statutory levels 
of financial responsibility for petroleum 
marketers and the factors that EPA may 
consider in setting minimum levels for 
non-marketers. The objective of the 
financial responsibility requirements is 
to ensure that owners and operators can 
respond promptly to clean up releases 
and to compensate third parties for any 
injuries or damages associated with 
UST releases. 
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exceptions: 
(1) Federal or State entities that own 
— USTs containing petroleum; 
an 


(2) Owners and operators of tank 
systems excluded from the technical 
standards. 


To cover the potential costs of 


and 
(2) Owners or operators of USTs with 
an average monthly t of more 
than 10,000 gallons. 
Owners or operators of USTs at 


is unable to obtain alternate coverage. 
ee 


cooteusddiiertl taaummeal 
, hon, UST 


assurance mechanisms 
tisfy these requirements on- 
site or at their place of business. 

The October 26, 1988 rule also 
contains provisions that require third- 
party of financial assurance 
(L.e., sureties, insurance companies, risk 
retention groups, guarantors, and 
providers of letters of credit) to provide 
notice of cancellation with an adequate 
time period for the UST owners and 


for insurance 
policies as they relate to cancellation (54 


FR 47077). 

Under the October 1988 rule, owners 
and operators must comply with these 
financial bility requirements 
over a phased-in 


lasting up to 24 months from the 


proposing and promulga 
rule implementing the announced 
extension. 

The State program approval objective 
for financial 
and operators 


to determine whether States’ financial 
responsibility requirements will be 
considered “no less stringent” than the 
Federal 
standard, (2) the standards that 
must be met to demonstrate adequate 
enforcement of compliance. 


3. Discussion of the Financial 
Responsibility Requirements for 
eee eee 
Rule 

Although the final financial 

ty rule (53 PR 43322, October 

26, 1988) exempts those t 
entities whose debts liabilities are 


passing 
government entities will be allowed to 
self-insure in a manner similar to private 
cones es ee 
corporate financial test. The Agency 
aniseed tee ae 
ocal government entities would 
Seen 


financial responsibility requirements 
within 36 months of the promulgation 
date of the final rule {i.e., before October 


use them alone or in combination with 
other mechanisms, as described below. 
nein meer iptadamen 
use government 
financial 


ty: 

(1) Bond rating test. Local government 
percerand «has ee 
outs 
Send 

having investment oo 
srould be eligible for 
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investment 
of Baa ng Moody eon 

ra higher 
A) cop ended col Pate kied tne 
of BBB or 


Passing the 
considered 


{i.e.. AAA, AA, or A). 
rating test will be 
‘a sufficient demonstration of 


ty. 
(2) W test. A worksheet test 
has been developed for use by local 
entities that do not have 
obligation bond ratings or have 
than $1 million in outstanding 
issues of investment-grade-rated general 
obligation bonds. Local ental 
entities having outstanding issues of 
general obligation bonds that are rated 
as less than investment grade are not 
eligible to use the test. Any 
eligible local government entity that 
passes the worksheet test can self- 
insure. The worksheet tes 
several financial criteria designed to 
measure @ local government entity's 
financial stability. Passing the 
worksheet test will be a sufficient 
demonstration of financial 
responsibility. 
(3) Guarantee. A local government 
entity or other jurisdiction can 


guaran 
another governmental entity eligible for 
self-insurance. The guarantor must have 
the authority to provide a guarantee to 
the local government entity seeking 
financial assurance. For example, a 
town may serve as the guarantor for a 
special district, a county may serve as 
the guarantor for a school district, or a 
State may serve as the guarantor for a 
county. A guarantee for the entire 
aggregate limit for which a local 
government must demonstrate financial 
responsibility will be a sufficient 
demonstration of financial 
responsibility. A guarantee for a lesser 
amount may be used in combination 
with one or more other allowable 
mechanisms to demonstrate financial 


responsibility. 
os Maintenance of a funded balance. 


tities 
me: Local government en soe satisfy 


emergency 
UST corrective action and pay for third- 


en 
es for the entire aggregate limit 


for which a local government must 
demonstrate financial responsibility will 
be a sufficient demonstration of 
financial responsibility. A fund balance 
established for a lesser amount may be 
used in combination with one or more 
— allowable mechanisms to 

emonstrate financial responsibili 

The October 1988 rule allows ie 

of combinations of financial 


responsibility mechanisms. This feature 
is extended to include the financial self- 
test mechanisms being proposed today. 
For example, a local government entity 
may use the bond rating, worksheet, 
guarantee, or funded balance 
mechanisms to satisfy the deductible 
amounts of insurance policies. Local 
governmental entities may use the 
mechanisms being proposed today in 
addition to the mechanisms allowed by 
the October 1988 rule: Risk retention 
group (RRG) coverage, surety bond, 
letter of credit, State-required 
mechanisms, or a State fund or other 
State assumption of responsibility. 

In contrast to the specifications for the 
corporate self-test, OUST does not 
believe that the local governments will 
use consolidated financial statements to 
support both the worksheet and the 
guarantee mechanisms. Local 
governments are separate legal and 
financial entities from States and from 
each other. The situation wherein a 
local government will consolidate its 
financial statements with a State, or 
vice versa, and use the consolidated 
statements to support both the 
worksheet and the guarantee, cannot 
occur. All local governments are 
independently chartered. Either they 
have a charter (issued by the State or by 
a local government with the authority to 
do so), or they do not operate 
independently. By the nature of the local 
government charters, local government 
operations that are consolidated, such 
as utility operations accounted for as 
enterprise funds, never issue stand- 
alone financial statements, because they 
have no independent standing. Thus, 
there is no potential that the 
consolidated entities could first use their 
own financial statements for the 
worksheet, and then rely on the 
consolidated financial statements for a 

guarantee, because they have no 
Castatens financial statements. 


' Independent authorities (e.g. 


independent school districts) are 
t because they have separate 

charters and articles of incorporation; 
they operate independently and their 
financial statements are never 
consolidated with the statements of the 
nearby general purpose governments. 

To support the proposed rule, the 


Support of Proposed Financial Self-Test 
for Local Governments Subject to the 
Financial Responsibility Requirements 
of Subtitle I of the Resource 
Conservation and Recovery Act,” that 
describes in detail the methodology and 
analyses used to evaluate potential 
financial responsibility mechanisms. 


C. Rationale for Agency’s Approach 


The Agency had four main goals in 
developing the additional alternatives 
being proposed today for local 
governments to demonstrate financial 
responsibility under subtitle 1. First, the 
Agency wanted to recognize 
fundamental differences between 
governmental entities and private 
entities. Second, the Agency wanted to 
keep the rule as flexible as possible to 
allow local governments a variety of 
choices in demonstrating financial 
responsibility. Thus, the Agency is 
proposing several financial assurance 
mechanisms for local governments. 
Third, the Agency wanted to keep the 
mechanisms as simple as possible so as 
to reduce the administrative burden on 
local governments as well as the 
implementing agency. Thus, the Agency 
is proposing options that use data 
believed to be readily available to local 
governmental entities or that are 
consistent with governmental practices 
and is maintaining the same approach to 

reporting requirements adopted in the 
regulations published in the October 
1988 rule. Fourth, the Agency wanted 
financial responsibility mechanisms that 
could realistically be used by local 
governments. 

In the October 1988 rule, the Agency 
provided a mechanism whereby 
financially secure corporations could 
self-insure. The rule provided two 
alternatives for corporations. Under 
Alternative I, a firm could self-insure if 
it met four criteria: (1) Tangible net 
worth equal to 10 times the sum of its 
financial responsibility amounts for 
underground storage tanks, its closure, 
post-closure care, liability coverage, 
and/or corrective action costs for 
Subtitle C facilities, and its plugging and 
abandonment costs for Class I 
Hazardous Waste Injection Wells, (2) 
tangible net worth equal to at least $10 
million, (3) annual filing of its financial 
statements with the Securities and 
Exchange Commission (SEC), the Rural 
Electrification Administration (REA), 
the Energy Information Administration 
(EIA), or Dun & Bradstreet (which must 
have assigned a financial strength rating 
of 4A or 5A), and (4) annual reports 
which, if independently audited, did not 
include an adverse auditor's opinion or 
a disclaimer of opinion. Under 
Alternative II, a corporation can self- 
insure if it meets four criteria: (1) 
Tangible net worth of at least $10 
million, (2) tangible net worth at least 
six times its UST obligation, (3) U.S. 
assets equal to at least 90 percent of 
total assets, or at least six times their 
UST obligations, and (4) net working 
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capital equal to at least six times the 
required amount of UST aggregate 
coverage, or a current Standard and 
Poor's bond rating of AAA, AA, A, or 
BBB, or a current Moody's bond rating of 
Aaa, Aa, A, or Baa. In addition, a firm 


EIA, or the REA or obtain a special 
auditor's report. 
Local government entities, however, 
important 


mandated by State — or “modified” 
accrual accounting, where the 
recognition of revenues may be delayed. 
Consequently, a test based on “net 
working capital” may be unworkable for 


corporations, they are not subject to 


takeovers and mergers, which means 


they class, 
stable. The available literature suggests 
that even bankruptcy does not allow 
local government entities to void their 
legal obligations. one unlike 
private companies, local governments 

are generally to make their 
financial data publicly available. 

These factors suggest that a self- 


of financial stability and prudent 
financial management. 
D. Description of the Regulated 
Community 

This section describes the nature of 
the local entities that 
would be ted under today’s 
[oe ne including a description of 

UST ownership characteristics, a 


Sd Gasetteiben off teciropenetion task 
an overview of the considerations the 
Agency has used in developing today's 


Agency estimates that about 
62,000 petroleum USTs that are subject 
to subtitle I jurisdiction are owned or 
operated by approximately 29,000 local 
government entities. Most of these USTs 
store petroleum products for purposes 
other than retail motor fuel sales. A 
local government entity may, for 
example, own USTs that store gasoline 
to fill police and fire vehicle tanks. 

Local government entities include 
both general purpose local governments 
and special purpose local government 
entities. General purpose local 
government entities include 
municipalities, counties, townships, 
towns, and New 
England towns. Special purpose local 
governments include entities that 


authorities, or power authorities. All 
local governments, both general and 


24695 
special purpose, are subject to this — 


described in today’s proposal. 
The Agency's research has shown an 
extremely low rate of fiscal 
among governmental entities through 
the 107+ and 180. A 199 study by 


Combined with the relatively low costs 
of UST financial responsi 
obligations (relative to other 
environmental tions and most 
governmental activities in general), the 
relative stability of local governments is 
ee eae 
ability to meet financial obligations 
under subtitle L 

The Agency's research has shown 
relatively few cases where releuses 
were known to have‘come from local 
government-owned USTs. These data 
suggest that the local government 
entities were able to up and to pay 

actions 


the limited data regarding local 
government responses to UST releases, 
primaril a even 
ly on data analyses 
Tehgetieeian the dase sale. 
local governments. Agency its 
comments on the extent to which local 


! Statistical Abstract of the United States, 108th 
Edition. United States of Commerce, 
Washington D.C. 1989; and General Report on 
Industrial Organization, 1982 Enterprise Statistics. 
Issued October 1988. 





government entities have incurred UST 
releases and the means by which 
responses were made. 

IIL. Section-by-Section Analysis 

A. Applicability 

Today's proposed rule would apply to 
all non-exempt governmental owners 
and operators of underground storage 
tanks containing petroleum. 40 CFR 
§ 280.90(c) exempted from financial 
responsibility requirements State and 
Federal government entities whose 
debts and liabilities are the debts and 
liabilities of a State or the United States. 
Although the October 1988 rule excluded 
State and Federal governments, it 
required local government entities to 
demonstrate financial assurance for 
USTs that are owned or operated by the 
government. 

Data available to the Agency in 
preparing the Regulatory Impact 
Analysis for the October 1988 rule 
suggests that approximately 29,000 local 
government entities collectively own . 
approximately 62,000 USTs. Additional 
analysis of the New York State tank 
notification data base suggests that 
larger local government entities are 
more likely to own USTs and are more 
likely to own multiple USTs, but a 
specific breakdown of how many of 
each type of local government own 
USTs is net available from the data 
available to EPA. 

Local government entities are created 
under State law, and consequently vary 
significantly from State to State. All 
local government entities recognized 
under State law may seek to use the 
financial assurance mechanisms 
proposed today. As recognized by the 
Bureau of the Census, local government 
entities generally fall into the following 
categories: 

County Governments: Organized 
county governments are found 
throughout the nation except for 
Connecticut, Rhode Island, the District 
of Columbia, and limited portions of 
other States. In Louisiana, the county 
governments are officially designated as 

“parish” governments, and the 
“borough” governments of Alaska 
resemble county governments in other 
States. In general, county governments 
are defined in terms of a geographical 
area served, rather than a specific 
tion. 


nes 

Municipal Governments: Municipal 
governments include active government 
units officially designated as cities, 
boroughs (except in Alaska), towns 
ones in the six New England States 

and Minnesota, New York, and 

Wisconsin), and villages. This concept 
corresponds to the “incorporated 


places” that are recognized in Census 
Bureau reporting of population and 
housing statistics. Municipal 
governments are typically organized to 
serve specific population 
concentrations, rather than specific 
geographic areas. 

Township Governments: As 
distinguished from municipal 
governments, which are created to serve 
specific population concentrations, 
township governments exist to serve 
inhabitants of areas without regard to 
population concentrations. This 
category includes governments officially 
designated as “towns” in the six New 
England States, New York, and 
Wisconsin, some “plantations” in 
Maine, and “locations” in New 
Hampshire, as well as governments 
called townships in other areas. In 
Minnesota, the terms “town” and 
“township” are used interchangeably. 

School Districts Governments: Forty- 
five States have established public 
school systems with sufficient autonomy 
and fiscal authority that they can be 
classified as independent local 
government entities. 

Special Purpose Districts: Special 
purpose districts are governmental 
entities created to perform a single or 
limited range of functions (e. g., park 
and recreation districts, libraries, fire 
protection districts, cemeteries, etc.). 
These districts may be subdivided into 
any of the following distinct categories: 
(1) Local or metropolitan districts; (2) 
districts dependent or independent on a 
municipality for their creation or 
operation; and (3) districts created by 
State enactment or by municipal 
resolution. They have sufficient 
administrative and fiscal autonomy to 
qualify as separate governments. 

Indian Tribes: Indian Tribes are 
included in the statutory definition of 
local government entities in RCRA 
Section 1004(13) and are therefore 
required to comply with the financial 
responsibility requirements starting with 
the same compliance date as other local 
government entities. This proposal 
treats Indian Lands as local government 
entities and allows them to use the self- 
test mechanisms proposed to 
demonstrate financial responsibility. 


B. Definition of Terms 
1. Bond Ratings 


A bond rating is an “evaluation of the 
credit quality of notes and bonds 
usually made by independent rating 
services.* * * Ra generally 
measure the probability of the timely 
repayment of principal and interest of 
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municipal bonds.” * In this proposed 
rule, only ratings made by Moody's 
Investors Service and Standard & Poor’s 
will be considered eligible for use in 
demonstrating financial responsibility. 


2. Investment Grade Bonds 


As defined by the Comptroller of the 
Currency, investment grade bonds are 
generally regarded as eligible for bank 
investment. In addition, the legal 
investment laws of various States may - 
impose certain ratings or other 
standards for obligations eligible for 
investment by savings banks, trust 
companies, and fiduciaries generally. 
For purposes of this rule, investment 
grade bonds are considered to include 
bonds rated Aaa, Aa, A, and Baa by 
Moody's, or AAA, AA, A, and BBB by 
Standard and Poor's.® 


3. General Obligation Bonds 


General obligation (G.O.) bonds, also 
known as “full faith and credit” bonds, 
are secured by their issuers’ ability to 
levy ad valorem taxes or to draw from 
other unrestricted revenue sources, such 
as sales or income taxes. These bonds 
are important mechanisms for financing 
municipal capital improvements such as 
schools, streets, and municipal 
buildings. The bond issuer's ability to 
generate revenues is evaluated by 
analyzing factors in four categories: 
Socioeconomic, finance, debt, and 
administration.* 


4. Substantial Governmental 
Relationship 


The October 26, 1988 rule authcrized 
owners and operators to obtain a 
corporate guarantee to meet their 
financial responsibility requirements. 
The corporate guarantor must (a) have a 
controlling interest in the owner or 
operator or in a specified related firm or 
(b) issue the guarantee as an act 
incident to a “substantial business 
relationship” with the owner or operator 
(§ 280.96). The object of the corporate 
guarantee is a valid and enforceable 
contract. Additionally, to insure that 
State insurance laws will not impair the 


® Moody's Investors Service, Inc., “Moody's on 
Municipals: An Introduction to Issuing Debt,” 1989, 
p. 75. 

® Both Standard and Poor's and Moody's 
recognize groupings within the major bond rating 
classes. Moody's signifies higher ranking bonds 
within a class with a “1” (e.g., Baat), while 
Standard and Poor's uses a +/— system to 
pees per eptmdnerte bern so etna 
proposed rule does not consider these groupings. 
Thus, a Baal rating is classified as a Baa rating for 
the purposes of the test, while an AA+ or AA— 
rating is classified as an AA rating. 

* Standerd & Poor's Corporation, Standard & 
Poor's Debt Ratings Criteria: Municipal Overview, 
1986. 
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eo or validity of the 

a corporate guarantee may 
be used only if it ie certified for use by 
the Attorney General of the State in 
which the USTs are located. 

Local governments, however, do not 
have “controlling interests” in one 
another, and their interactions may not 
be of an economic nature constituting a 
“substantial business relationship.” As 
with the corporate guarantee, the 
Agency is concerned that local 
governmental guarantees are valid and 
enforceable, and that they do not 
conflict with State insurance laws. Thus, 
a municipali nsf using a local 
governmental guarantee must certify 
that there is a “substantial governmental 
relationship” underlying the guarantee. 
Such a relationship must include a clear 
commonality of interests, such as 
common constituencies served, 
overlapping geographical jurisdiction, or 
mutual impact in the event of an UST 
release. In addition, local governments 
acting as a guarantor must have the 
authority to enter into such agreements. 

Examples of governmental guarantees 
could include (1) a guarantee offered by 
a county to an incorporated city located 
partially or entirely within the limits of 
the county, (2) a guarantee offered by a 
general purpose local government to an 
independent school district or special 
district serving the guarantor in whole 
or in part, (3) a guarantee offered by one 
county to another if both counties cover 
a common aquifer subject to 
contamination by UST releases, or (4) a 
guarantee offered by the State to a local 
government within the State. 


C. Amount and Scope 


The amount and scope of financial 
responsibility is not being changed from 
the requirements established in the 
October 1988 rule. Governmental 
entities owning or operating USTs at 
facilities with a monthly throughput of 
less than 10,000 gallons must 
demonstrate financial responsibility in 
the amount of $500,000 per occurrence. 
Governmental owners and operators 
owning or operating one or more USTs 
at facilities with a monthly throughput 
of 10,000 gallons or more must 
demonstrate financial responsibility in 
the amount of $1 million. In addition, 
owners and operators of USTs must 
demonstrate financial responsibility in 
the amount of an appropriate annual 
aggregate. Owners and operators of 100 
or fewer USTs must demonstrate 
financial responsibility in the annual 
aggregate amount of $1 million, and 
owners and operators of more than 100 
USTs must demonstrate financial 
responsibility in the annual aggregate 
amount of $2 million. 


Financial 
A. Description of Proposed Mechanisms 


Today's rule proposes four additional 
financial assurance mechanisms for use 
by local government entities that own or 
operate USTs containing petroleum: a 
bond rating test, a worksheet test, a 
governmental guarantee, and 
maintenance of a funded balance. These 
mechanisms are described below. In 
addition to today’s proposed 
mechanisms, local governmental owners 
and operators may use any of the 
financial responsibility mechanisms 
authorized under 40 CFR 280.94 (i.e., 
insurance, Risk Retention Group (RRG) 
coverage, surety bonds, letters of credit, 
fully-funded trust funds, State-required 
mechanisms, a State fund, or other State 
assumption of responsibility). The 
Background Document prepared in 
conjunction with the rule explains in 
more detail the data and methodology 
used to develop these proposed 
mechanisms. 


1. Bond Rating Test 


In order to pass the bond rating test, 
local government entities must have 
outstanding issues of general obligation 
bonds that are currently rated at least 
“investment grade” by Moody's or 
Standard & Poor's. The municipality's 
total outstanding obligation must be $1 
million or more, excluding refunded 
obligations. Investment grade bonds are 
those with a current Standard and 
Poor's bond rating of AAA, AA, A, or 
BBB, or a current Moody's bond rating of 
Aaa, Aa, A, or Baa. If a local 
government has multiple outstanding 
issues of general obligation bonds with 
different ratings, or if the ratings 
assigned to a single class or issue of 
general obligation bonds by different 
ratings agencies differ, the Jowest rating 
must satisfy the criterion of the test. 

The Agency is aware that municipal 
bonds are often insured by third-party 
insurance companies, and that the rating 
assigned to such insured bonds is 
established primarily by the credit- 
worthiness of the insurer. After 
examining the criteria used by the rating 
companies to evaluate bond insurance 
companies, however, the Agency has 
concluded that the provisions for on- 
going review and intervention granted 
the bond insurance companies under the 
insurance agreements provides a level 
of third-party oversight comparable to 
that provided directly by the bond rating 
companies. For purposes of this rule, 
therefore, the Agency is not 
distinguishing between uninsured and 
insured bonds. 


IV. New Mechanisms for Demonstrating 
Responsibility 


If a local government can successfully 
meet the requirements of the bond rating 
test proposed today, the governmental 
entity is not required to procure 
insurance or use any other financial 
responsibility mechanism. Instead. the 
investment grade bond rating of a total 
outstanding obligation of $1 million or 
more will demonstrate that a local 
government entity owning or ees 
USTs possesses a te resources and 
financial stability to meet its corrective 
action and obligations in the 
event of a UST release. Localities with 
investment grade bond ratings have 
been reviewed by in t bond 
rating agencies and determined to have 
several favorable financial and 
economic characteristics. The 
characteristics coincide closely with the 
financial characteristics necessary to 
adequately respond to a UST release. 
As described below, the Agency 
believes that the evaluation process 
resulting in an investment grade bond 
assures that local governmental entities 
with investment grade general 
obligation bonds of $1 million or more 
are healthy and will have the ability to 
meet the costs of a UST release. 

The Agency has selected the 
existence of investment grade bond 
ratings on general obligation debt as an 
option for demonstrating financial 
responsibility for several reasons. First, 
EPA took into consideration the use of 
bond ratings as a standard measure of 
risk by banks and other fiduciary 
entities. As a result of a 1938 agreement 
issued jointly by the Comptroller of the 
Currency, the Federal Deposit Insurance 
Corporation, the Board of Governors of 
the Federal Reserve System and the 
Executive Committee of the National 
Association of Supervisors of State 
Banks, these agencies have given 
municipal bonds in the first four rating 
categories (Aaa through Baa or AAA 
through BBB) privileged status as 
investment securities. Banks are 
permitted to hold only a certain number 
of low or unrated bonds, and they must 
balance such holdings with higher rated 
or more credit-worthy securities. 
Second, bond ratings serve as one of the 
only independent evaluations of local 
government entities’ financial health. To 
perform their evaluations, the bond 
rating companies must consider a 
variety of factors that affect both local 
government entities’ current ability to 
pay and the likelihood of continued 
ability to pay in the future. In particular, 
the costs of environmental obligations 
are — par the evaluations. ae 
the costs o storage 
solid waste landfills haxardows waste 
landfills, sewage treatment plants, and 
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to monitor local conditions.* 

a bond rating applies only to 

debt issue or class of issue 
rated, the ratings criteria consider the 
local government entities’ condition as a 
whole. Both Moody's and Standard and 
Poor’s review economic, debt, financial 
performance, and tal factors 
in establishing a rating. “Ideally, the 
analyst looks for a municipality or an 
enterprise to be in a position to exert 
maximum control over its ability to 
repay its debts and to demonstrate a 


upon ty 
ability to incur debt comparable to a 
large UST release. Based on the 


size of new issues of all debt during a 
six month period in 1988 and 1989, and 
the total debt of local governments in a 


* Linda Reidt Critchfield. EPA, memorandum to 


? Moody’s Investors Service, Inc., “Moody's on 
Municipals: An Introduction to Issuing Debt.” 1969, 
p. 26. 


selected number of states. Based on this 
analysis, the Agency believes 80 to 90 
is a reasonable estimate of the 

ction of local governments with more 
than $1 million in general tion 
debt.® in addition, the size of new debt 
issues strongly suggests that as old debt 
is retired and new debt is issued, the 
absolute number and the percentage of 
local governments with more than $1 
million in general obligation bonds will 
increase. 

Because of the general stability of 
local government entities, their inability 
to move, their freedom from takeovers 
and mergers, their role as a 
governmental body serving the public 
interest, and their consistent history of 
meeting — the Agency 
considers local government entities to 
- sufficiently different from private 

mpanies that an investment grade 
bond rating of $1 million or more in 
general obligation debt can be a 
sufficient indication of financial 
responsibility to meet the financial 
assurance requirements of subtitle I. It 
should be noted that the issuance of 
general obligation debt presupposes an 
ability to levy additional taxes or 
otherwise raise revenues as necessary 
to meet debt payments; such options are 
not available to corporations. 

The Agency is proposing to allow the 
use of insured issues of general 
obligation bonds. Information from bond 
rating companies indicates that local 
governments do not purchase insurance 
as a means of earning an investment 
grade rating, but rather to increase the 
rating from a lower investment grade 
(e.g., Baa, Baal, or A) to the very highest 
(Aaa). In exchange for the cost of the 
insurance, the local governments sbtain 
a lower interest rate for the life of the 
bond. Analysis undertaken by Moody's 
of four major bond insurers shows that 
virtually all of the insured debt would 
have earned an investment grade rating 
without the insurance, and so would 
qualify under the bond rating test.* Bond 
insurers, unlike bond rating agencies, 
have a strong financial interest in the 
soundness of the local governments. If a 
local government defaults on a payment, 
the bond insurers must meet the 
payment. Consequently, bond insurers 
track the financial obligations of insured 
local governments closely and often 
have covenants that allow them to 


* Barnicle, Dickson, and Bansal. ICF Inc. 
memorandum to Stephanie Bergman, EPA. October 
1988. 

® Memorandum from Kate Donaldson, James 


Bond Insurance Companies,” June 22, 1989. 


intervene in local 

operations. the bond rating of 
insured bonds does not directly indicate 
a local financial condition, 
it does demonstrate both that the 
government has assured the insurance 
company of its ability to meet its debts, 
and that a third-party has a strong 
confidence in the financial health of the 
local government. 

As a self-test mechanism, bond 
ratings are easily obtainable 
information, and will impose minimal 
administrative burden in determining a 
local government entity's eligibility. 
Many local government entities, 
however, do not currently have general 
obligation bond ratings. As of July, 1989 
Moody's has ratings for a total of 11,225 
general obligation bonds issued by local 
government entities, virtually all of 
which are “investment grade.” Of these, 
4,738 were issued by cities and counties, 
with the rest issued by school districts 
and special purpose districts.’ 
(Because some local government entities 
may have multiple issues of general 
obligation bonds, the number of local 
governments with rated bonds may be 
lower.) Although Standard & Poor’s 
rates additional entities, there is a 
substantial overlap—-one study found 
that 94 percent of cities of 2,500 or more 
residents with a rating from Standard & 
Poor’s also had a rating from Moody’s.*! 
In contrast, there are more than 80,000 
local government entities in the United 
States, of which an estimated 29,000 
own USTs. To provide local 
governments with as many compliance 
choices as possible to meet the 
requirement, the Agency is also 

additional self-test 
mechanisms to demonstrate financial 
responsibility. 

EPA requests comment on the 
appropriateness of using the bond rating 
test as an allowable mechanism for self- 
assurance for local governmental 
entities in general, and for non-general 
purpose local governmental entities in 
particular. The Agency also requests 
comments on whether earning an 
investment grade on outstanding issues 
of $1 million or more of general 
obligation bonds should provide prima 
facie evidence of financial 
responsibility. 


1° Brenda Ramos, Moody's Investors Service, 


Trustees of the University of Illinois, Volume 24, No. 
3, 1984. 
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2. Worksheet Test 


For those local governments without a 
bond rating, or with less than $1 million 
obligations in outstanding investment 
grade bonds, the Agency has designed a 
worksheet test based on easily available 
information that measures financial 
strength. Local government entities with 
general obligation bonds rated lower 
than investment grade, however, may 
not use the worksheet test. 

The Agency believes that it would be 
inappropriate to allow local 
governments with below-investment- 
grade debt to self-insure. Whereas the 
proposed worksheet test is based on a 
thorough evaluation of important 
financial factors, the bond rating 
process is able to consider additional 
factors (e.g., political and demographic 
considerations) that provide more 
qualitative information than the 
attributes included in a self- 
administered worksheet test. The 
Agency believes that those local 
governments that have received below- 
investment-grade bond ratings have 
failed a detailed examination conducted 
by independent, third-party experts and 
have been found to be significantly less 
likely than other similar types of 
localities to meet their obligations. In 
the iight of such known weaknesses, the 
Agency believes that if a local 
government has received a bond rating 
of less than investment grade, it should 
not be able to use the worksheet test 
being proposed. 

The Agency also believes that local 
governments without outstanding issues 
of general obligation bonds, or with less 
than $1 million in outstanding issues of 
investment-grade-rated general 
obligation bonds, should be allowed to 
use a worksheet test. The Agency's 
belief is based on the fact that many 
small governments that do not have a 
bond rating, or those with less than $1 
million of outstanding debt, have good 
fiscal management practices, sound 
infrastructures, and stable populations, 
and do not need to raise large amounts 
of capital through the bond market. The 
absence of a bond rating, or the 
issuance of investment-grade-rated 
general obligation bonds in aggregate 
amounts of less than $1 million, for such 
local governments, should not be 
interpreted as an indication of financial 
weakness. It is merely an indicator of 
their capital structures, which happen 
not to rely on large amounts of long-term 
debt. Unless these local governments 
are demonstrated to be financially 
weak, on the basis of a worksheet test, it 
would be inappropriate to deny them the 
option of self-insuring. 


The Agency recognizes, however, that 
there are variations among | 
governments, as among the members of 
any group. In developing the worksheet, 
the Agency’s first step was to capture 
this variation using an index of financial 
strength. The index assigns a rank to 
each of the general purpose 
governments in the 1982 Census. After 
arraying the governments according to 
their rank on the index, the test 
establishes a cut-off point that, in the 
Agency's opinion, excludes that bottom 
fraction of local governmental entities 
that might not be able to meet their 
financial obligations in the event of a 
UST release. The procedures used to 
develop the index and establish the 
threshold cut-off are discussed in 
subsequent sections. 

The test has been designed to isolate 
the fraction of governmental entities 
that are in poor financial condition from 
those other governments that, in general, 
have sufficient resources and flexibility 
to respond to a UST release. 
Consequently, the Agency is not 
establishing the worksheet test 
proposed today as a precedent for other 
Agency regulations affecting local 
governments, because other regulations 
may require either larger required levels 
of funds or more certain cash flows. 


Features of the Worksheet Test 


The worksheet test proposed today 
has the following features: 

¢ An eligible governmental entity will 
use its financial data to calculate nine 
financial ratios, using a worksheet 
provided in today’s rule. The nine ratios 
are: 
—Debt service to total revenue, 
—Total funds to total expenses, 
—Total revenues to total expenses, 
—Debt service to population, 
—Revenue to population, 
—Expenses to population, 
—Total funds to total revenues, 
—Total funds to population, and 
—Local revenues to current 

expenditures. 

¢ Using the worksheet, each of the 
nine ratios is compared to the national 
distribution of that ratio to calculate a 
score, which is a measure of how far 
above or below the national average the 
municipality's ratio lies. The comparison 
is accomplished for each ratio by 
subtracting the mean value of the ratio 
(based on all general purpose local 
governments in the 1982 Census of 
Governments) and dividing by the 
standard deviation of the ratio. 

© Using the worksheet, the individual 
scores for the nine variables are 
weighted and added to calculate a total 
score, or index. 


¢ Governments with a total score that 
passes the specified threshold may use 
the test as a mechanism for 
demonstrating financial responsibility 
for UST corrective action and third- 
party liability claims. To simplify the 
use of the worksheet test, the threshold 
value has been incorporated into the 
calculation of the final score. 
Governments achieving a final score 
greater than zero will qualify to self- 
insure. 

© The proposed test uses financial 
parameters developed using data from 
the 1982 Census of Governments. Data 
from the 1987 Census of Governments 
could not be used for today’s proposal 
because they were not available in time 
to be incorporated into the analysis. 


Development of the Worksheet Test 


The Agency began the development of 
the worksheet by reviewing literature on 
municipal finance and bond rating 
criteria, and by examining a sample of 
financial statements from individual 
local government entities. Based on this 
review, the Agency identified a number 
of financial ratios and variables that 
could potentially serve to differentiate 
local governments in terms of financial 
strength. This review, however, did not 
provide guidance on which specific 
variables would be most significant, nor 
did it provide a means of weighting the 
effects of different variables. For 
example, it is not clear, a priori, whether 
the ratios of total funds to revenues and 
total funds to population are measuring 
the same effect or different effects. If 
they are measuring different effects, it is 
not clear whether they should be 
weighted the same or differently. 

To select specific variables and 
weights for the worksheet, the Agency 
analyzed data on general purpose 
governments (counties, municipalities, 
and townships) using data from the 1962 
Census of Governments. Starting with 
approximately 60 different financial 
ratios and variables commonly used in 
financial analysis, the Agency used a 
statistical technique called “factor 
analysis” to group the variables. Factor 
analysis serves two purposes. First, it 
identifies underlying characteristics, or 
factors, that differentiate between the 
members of a population (in this case, 
between different counties, 
municipalities, and townships). Second, 
it tells how much of the difference (the 
“percent of variance explained”) 
between the members of the population 
is accounted for by each factor. The 
factors themselves are not directly 
measurable, and are not defined except 
in terms of the factor analysis. Instead, 
they are interpreted in terms of which 





real variables have a high statistical 
correlation with them. The 
Document contains a more 
explanation of the statistical analyses 
performed, including the factor analysis. 
The factor analysis identified a total 
of 14 factors that distinguish between 
local government entities. Based on its 
review of the results of the factor 
analysis, the Agency identified six 
factors that (1) captured the variation in 
performance of local 


The six factors selected are (1) debt 
burden, (2) funds coverage, (3) outlays 
per capita, (4} funds per capita, (5) local 
coverage, and (6) revenues to expenses. 
In selecting the factors and variables to 
be included in the worksheet test, 
however, the Agency rejected size, 
because the Agency did not wish to 
exclude financially smaller local 
government entities simply because of 
size. It must be emphasized that the 
names of factors are developed through 
interpretation of the variables most 
closely associated with the factors, and 
are not assigned or defined prior to the 
statistical analysis. The selection of 
factors was not based on the names 
assigned, but rather on an analysis of 
the specific variables most closely 
associated with each factor. By the 
design of the analysis, each of these 
factors is uncorrelated with all of the 
others, and each measures a different 
characteristic of local governmental 
financial operations. 

After selecting the factors to be 
represented in the worksheet, it was 
necessary to select the specific ratios to 
represent the factors. In choosing ratios, 
the Agency wished to (1) keep the total 
number of ratios to a manageable level, 
while (2) retaining as large a number of 
specific indicators as feasible. The final 
worksheet uses nine ratios, which 
include the variables (1) debt service, (2) 
total revenues, (3) total expenditures, (4) 


revenues, and (7) current 


Factor 1—debt burden: debt ‘service to 
total revenue. 

Factor ds coverage: total funds 
to total revenue, total funds to total 


expenses. 

Factor 3—outlays per capita: debt 
service per capita, total revenue per 
capita, total expenses per capita. 

Factor 4—funds per capita: total funds 
per capita. 

Factor 5—local coverage: local 
revenues to current expenses. 

Factor 6—revenues to expenses: total 
revenue to total expenses. 


Factor 1 is one measure of a-local 
government's flexibility to meet the 
expenses of UST releases. A high level 
of debt service relative to total revenue 
restricts the amount of the budget that 
can be reallocated without violating 
bond covenants and possibly defaulting 
on other legal obligations. Factor 2 
measures the level of reserves 
maintained by the local government 
entity relative to its levels of revenues 
and expenses; higher reserves indicate 
potentially greater stability. Factor 3 
measures the level of local 

governmental activity. Within limits, 
higher levels of per capita expenditures 
and revenues show more intense 
governmental activity, indicating both a 
greater demand for services and a 
higher acceptance of associated charges. 
If a high level of government spending 
exists and citizens have not disputed it, 
the level of spending would appear to be 
acceptable. However, this high level of 
per capita revenue can be offset by high 
levels of debt service per capita, which 
are interpreted as reducing the ability of 
local governments to obtain additional 
loans or to redirect revenues to meet the 
costs of UST releases. Factor 4 measures 
the ability of the local government to 
accumulate funds on a per capita basis; 
more funds per capita is interpreted to 
show greater fiscal prudence. Factor 5 
measures the extent of local autonomy 
and independence of uncontrollable 
intergovernmental expenditures. To the 
extent that noncurrent expenditures can 
be deferred more easily than current 
expenditures, it also measures the 
ability of local governments to redirect 
funds to meet the costs of UST releases. 
Factor 6 measures the ability of local 
governments to maintain a balanced 
budget. 

Together, these factors provide a 
balanced view of the stability and 
financial strength of a local government 
entity. The Agency does not believe that 
any single factor or variable can provide 
a sufficient indication of overall 
financial stability. Specifically, EPA 
does not believe a focus on funds alone, 
without adequate safeguards, would 
provide as good an indication of the 
ability of local government entities to 
provide financial assurance for an UST 
release. 

These factors serve to achieve the 
Agency's goal of identifying and 
eliminating those local government 
entities that have overall financial 
characteristics that are in the bottom 
fraction of all local government entities, 


that would prevent them from meeting | 
their UST obligations. 
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In developing the worksheet, the 
Agency determined that performance on 
the ic ratios selected to represent 
the six factors should be standardized 
so that all ratios are placed on an equal 
basis. This is done by calculating the “z- 
value” for each of the ratios in the test. 
The z-value of an individual ratio is 
calculated by first subtracting the mean, 
and then dividing by the standard 
deviation: 


(ratio—mean) 
standard deviation 


The distribution of the z-values will 
always have a mean of 0 and a standard 
deviation of 1, thereby placing each 
variable in the index on a common level. 
To calculate a single index value, the z- 
values are then weighted and added 
together; the weights are based on the 
percentage of variance explained by the 
underlying factors. 


Selection of the Threshold Value 


Having developed and tested the 
financial index, the Agency then 
examined different threshold levels to 
propose a cut-off for selecting those 
local governments that have fiscal 
characteristics adequate to demonstrate 
financial responsibility to meet UST 
obligations. EPA evaluated the impacts 
of a $1 million release to determine an 
appropriate threshold for allowing local 

governments to self-insure. In selecting a 
threshold, the Agency was guided by 
two important considerations: (1) Most 
local governmental entities are expected 
to be able to meet their financial 
obligations under subtitle I, so a cut-off 
threshold in the lower range (i-e., 1 to 30 
percent) is appropriate, and (2) local 
governmental entities on the margin of 
the selected threshold should clearly be 
able to pay the emergency response and 
corrective action costs of an average 
UST release. 

For purposes of the evaluation, EPA 
assumed that the release costs would be 
financed by a mortgage-type loan over a 
20 year period at an interest rate of 10 
percent. Under a mortgage-type loan, 
repayment is made in equal annual 
installments consisting of both interest 
payments and principal repayment. The 
annual payment of a $1 million loan 
over 20 years at an interest rate of 10 
percent is $117,459; the first year’s 
payment consists of $100,000 interest 
and $17,459 principal repayment. 

To evaluate whether a debt of $1 
million would be too burdensome, the 
Agency considered the post-release 
performance on the nine ratios used to 
develop the index. The Agency paid 





Federal Register / Vol._55, No. 117 / Monday, June 18, 1990 / Proposed Rules 


because excessive debt would require 
excessive funds for debt servicing, 
which could result in a negative cash 
flow {( s greater than 
revenues} for weak debtors. Continuous 
negative cash flows increase the risk of 
financial instability in the short run and 
financial insolvency in the long run. It is 
important to consider the amount of 
accumulated funds available to a 
prospective debtor because a reserve of 
accumulated funds provides an extra 
“cushion” for those emergencies when 
routine cash flows are disrupted as a 
result of unforeseen circumstances. As 
long as a local government that is on the 
margin of the cut-off threshold being 
evaluated can demonstrate that it can 
service its debts and has a “cushion” of 
accumulated funds for emergencies, the 
Agency feels comfortable that it will be 
able to perform its routine business 
when faced with an UST release. 

In its evaluation, however, the Agency 
did not use a precise yardstick for 
evaluating the impacts of a $1 million 
release. It is the Agency's belief that 
. proposing.a cut-off threshold that is 
applicable to the majority of local 
governments with diverse size, 
demographic, and financial 
characteristics is more a matter of 
informed judgment than one of precise 
measurement. 

Impacts were evaluated on the bottom 

eral purpose local 


calculate the index score (about 11,700 
vernments). For each government, the 
ollowing adjustments were made to 


$117,450 total incremental debt service); 
debt was increased by 

get loan amount = $1 million 
minus -year ae re mt); 

© Total fade were red naaiie 
omen (total incremental debt lalate 
an 

© Debt service was increased by 
$117,459 (total incremental debt service). 
In essence, the evaluation was made as 
if the release had been incurred in 1982 
and reflected in end-of-year financial 
data, with no adjustments mad¢ by the 
local government to redirect funds or to 
increase revenues. 


After the financial values, 
each of the nine ratios in the index test 
was recalculated. Impacts were 
examined by examining the “marginal” 
local governments at each threshold in 
one percent increments. That is, to 
evaluate the effects of selecting a 
threshold of —2.704 (the index value 
exceeded by 95 percent of all general 
purpose local governments), EPA 
examined the 378 local governments 
scoring between —2.704 and — 2.532 (the 
index value exceeded by 94 percent of 
all local governments). The remainder of 
this discussion presents results of the 
“post-release” ratios for each of five 
different threshold levels: — 2.704, 
—2.073, —1.754, —1.525, and —1.340. 
Details of the results are provided in the 
Background Document supporting this 
rule. 

It should be noted that no attempt 
was made to weigh the potential 
impacts in terms of the likelihood of 
UST ownership. That is, although only 
about 2,700 of the 24,800 local 
governments serving fewer than 2,000 
residents are believed to own USTs, the 
release costs were imposed on all local 
governments.'* Consequently, the 
average impacts shown exaggerate the 
actual impacts likely to occur. Also, the 
results assume that the local 
governments take no efforts to mitigate 
the financial impacts, either through 
increasing taxes and fees or reducing 
other expenditures. 

Because the index ranks local 
governments in terms of a smooth array, 
there is unlikely to be a single value at 
which clear differences in performance 
appear. Instead, an evaluation of 
impacts is likely to show increasing 
performance and ability to 
accommodate the costs of an UST 
release with increasing threshold value. 

Evaluation of Threshold of — 2.704. 
The marginal local governments meeting 
a threshold of — 2.704 (those between 
the fifth and sixth percentiles on the 
index test) have an average post-release 
fund balance of about $1.4 million.** 


** U.S. Environmental Protection 


Tanke, (in progress). 
ne ee Oe 


BEST COPY AVAILABLE 


About 71 percent of the marginal local 
governments have a negative fund 


-balance, with the average of total funds 


per capita equal to —$158. The average 
debt service per capita is $270. The 
average ratio of local revenues to total 
current expenditures (including debt 
service) equals 34.8 percent. That is, the 
revenues derived from local sources 
would be adequate to meet about one- 
third of the total current expenses. On 
average, total revenues are about 56 
percent of total expenditures. 

EPA estimates that the median 
“marginal” general purpose government 
at this threshold (by population) serves 
approximately 940 residents, or 357 
households. EPA's analysis of UST 
ownership patterns suggests that 
governments of this size own an average 
of 1.05 USTs. Based on an average 
present value cost per UST closure of 
$7,000, the residents would incur a 
present value cost of approximately 
$20.57 per household.'* The present 
value of closure costs are estimated to 
range from about $19.60 to about $58.70 
per household for residents served by 
median governments 
three USTs, respectively. 

Evaluation of Threshold of — 2.073. 
With an increase in threshold to — 2.073 
(corresponding to the 10 percentile), the 


local governments with negative cash 
balances improves to about 66 percent. 


decreases to $254. The ratio of locally 
derived revenues to total current 
expenditures has an average of 37.1 
percent, a slight increase, whereas the 
average of the ratio of total revenues to 
total expenses increases to about 63 
percent. 

Based on the average number of USTs 


general purpose local government, the 
costs to governments required to close 
their USTs are estimated to be about 
$13.80 per household. Costs may range 
from $12.90 to $38.80 per household for 
residents served by median 
governments owning one to three USTs, 
respectively. 


~ +4 Ag discussed in the EIA, the present value cost 
of closure inchudes the costs of closure associated 


assessment), plus the present value of the 
incremental cost of fuel purchased at retail service 
stations, minus the present value of the expected 
cost of corrective action for UST releases if the 
USTs were not closed. 





Evaluation of Threshold of — 1.745. 
Changing the minimum score to —1.745 
(corresponding to the 15 percentile 
value), the average total funds balance 
increases to about $1.8 million. The 
percentage of local governments with 
negative fund balances improves 
slightly, to about 65 percent, while the 
average ratio of funds per capita 
improves significantly to —$125. The 
average ratio of debt service per capita 
decreases significantly to $217. The 
average fraction of expenses covered by 
revenues continues to rise: The ratio of 
local revenues to current expenses 
increases to 38 percent, whereas the 
ratio of total revenues to total expenses 
is about the same at 63 percent. 

Based on the average number of USTs 
owned by the median “marginal” 
general purpose local government, the 
costs to governments required to close 
their USTs are estimated to be about 
$13.67 per household. Costs may range 
from $12.80 to $38.50 per household for 
residents served by median 
governments owning one to three USTs, 


respectively. 

Evaluation of Threshold of — 1.525. At 
a threshold of —1.525 (corresponding to 
the 20 percentile value), the average of 
total funds decreases slightly to about 
$1.1 million. The percentage of local 
governments with negative fund 
balances remains the same at 65.2 
percent, while the average fund balance 
per capita rises marginally to —$118. 
The ratio of debt service per capita 
improves to $212. The average ratio of 
local revenues to current expenditures is 
approximately the same at 38.3 percent, 
whereas the ratio of total revenues to 
total expenses drops somewhat to about 
61.7 percent. 

Based on the average number of USTs 


costs to governments required to close 
their USTs are estimated to be about 
$15.05 per household. Cost may range 
from $14.10 to $42.40 per household for 
residents served by median 
governments owning one to three USTs, 


maonere of Threshold at —1.340. At 
a threshold of —1.340 (corresponding to 
the 25 percentile value), the average 
value of total funds increases somewhat 
to about $2 million and the percentage of 
local governments with negative fund 
balances decreases to 62.2 percent. The 


appears to be virtually 
flat. The overall trend in the ratio of 
debt service to population remains flat. 
On average, local governments show 
increasing coverage of their expenses, 
including an increase in the average 


ratio of local revenues to current 
expenses to 43.6 percent and a slight 
increase in the average ratio of total 
revenues to total expenses to about 62 
percent. 

Based on the average number of USTs 
owned by the median “marginal” 
general purpose local government, the 
costs to governments required to close 
their USTs are estimated to be about 
$12.17 per household. Costs may range 
from $11.40 to $34.10 per household for 
residents served by median 
governments owning one to three USTs, 
respectively. 

Summary. Generally speaking, 
improvements in financial performance 
tend to taper off for threshold values 
greater than — 2.074 (10 percentile) to 
—1.754 (15 percentile). The primary 
improvements with an increasingly 
stringent threshold are (1) the 
percentage of governments with 
negative fund balances decreases 
steadily, and (2) the mean debt service 
per capita drops from a range exceeding 
$240 to $250 (or more than $600 per 
household) for governments with 
indexes less than —2.073 to a range of 
about $217 to $228 (or about $560 to $590 
per household) for governments with 
index values greater than —1.754.'* The 
major increase in the ratio of total 
revenues to total expenditures appears 
to come between index values of — 2.073 
to —1.754, with relatively slower 
increases at higher thresholds. 

As a result of this analysis, it appears 
that a threshold value of —1.754 
(corresponding to the 15 percentile) 
offers reasonable assurance of ability to 
meet UST releases. Although local 
governments with threshold values of 
—2.073 (corresponding to the 10 
percentile) have comparable 
performance on many of the indicators, 
they are modestly worse on several 
indicators. A higher threshold, such as 
the 20 percentile, offers additional 
stringency, but at the expense of 
excluding substantially more local 
governments. The Agency believes that 
a threshold established at the 15 
percentile (—1.745) provides a 
reasonable balance. To reflect the 
proposed threshold, the proposed 
worksheet includes a final addition of 
1.754 to the index value calculated by 
each local government using the 
worksheet test. Local governments with 
a final score ter than zero would 
qualify for self-assurance. 

EPA requests comments on the overall 
appropriateness of using the worksheet 
test as an allowable mechanism for self- 
insurance for local government entities. 


‘® Assuming 2.6 persons per household. 
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In addition, the Agency solicits 
comments regarding the accuracy and 
completeness of the list of the six 
characteristics (identified by “factor 
analysis”) that capture the variation in 
financial performance of local 
governments and that seem appropriate 
for the UST financial test. Finally, EPA 
requests comments on the 
appropriateness of the 85 percent 
passing (or 15 percent cut-off) threshold 
for governments as an indication of a 
sufficient level of assurance. 


3. Governmental Guarantee 


In today’s rule, EPA is proposing the 
use of a guarantee mechanism for 
governmental entities. This mechanism, 
although not self-insurance, provides 
local government entities with a 
financial assurance mechanism 
comparable to the corporate guarantee 
allowed for private owners and 
operators of USTs. To be eligible to act 
as a guarantor, a local government 
entity must pass the bond rating or 
worksheet test. 

The governmenta! guarantee differs in 
several respects from the current 
corporate guarantee. Under the 
governmental guarantee proposed 
today, local governments would be 
allowed to choose between a guarantee 
with or without a standby trust 
requirement. Under the corporate 
guarantee, firms are required to use a 
standby trust. If a local government 
chooses the governmental guarantee 
without the standby trust option, it is 
required to pay for corrective actions as 
needed and as directed by the 
implementing agency. Under the 
standby trust option, local governments 
will be required to fund a separate trust 
fund to the full amount of coverage upon 
discovery of a release. Again, the 
Agency’s decision to allow local 
governments the option of a guarantee 
without the standby trust fund is based 
on local government's history of meeting 
obligations and on their ability to 
consistently raise revenue 
taxation. In addition, the governmental 
guarantee requires that the local 
governments entering into the agreement 
demonstrate a “substantial 
governmental relationship.” This 
parallels the requirement in the 
corporate guarantee for a “substantial 
business relationship,” while 
—— that the types of 

ps between governments is 
Sondoeacliity different than business 
relationships and that are primarily 
on common or pping 
constituencies. 

The requirement of a “substantial 

governmental relationship” reflects two 
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concerns of the Agency. First, EPA 
wishes to ensure that the guarantee 
contract is founded on a sufficient basis 
to be held valid and enforceable. 
Second, EPA seeks to avoid conflict 
with state insurance laws and 
regulations. The existence of a 
“substantial governmental relationship” 
should provide sufficient nonmonetary 
consideration to address these concerns. 
A guarantee is a promise by one party 
(the guarantor) to pay specified debts or 
satisfy the specified obligations of 
another party (the principal) in the event 
that the principal fails to satisfy its 
debts or obligations. In the corporate 
guarantee, if the owner or operator fails 
to perform corrective action or satisfy 
third-party claims, the guarantor agrees 
to fund a standby trust from which the 
implementing agency will direct the 
nen of corrective action costs or 


EPA “pi uieee that the guarantee 
mechanism would work well for 
governments, and is ing two 
possible constructions for a 
mechanism (discussed below). Using 
this mechanism, a municipality, for 
example, might obtain a ntee from 
the State, a town might obtain a 
guarantee from the surrounding county 
or parish, or a special district might 

obtain the guarantee of the sponsoring 
local government entity. Guarantors 
must demonstrate that they are qualified 
to provide financial assurance by 
satisfying the bond rating test under 
proposed 40 CFR 280.114 or the 
worksheet test under proposed 40 CFR 


certification by the State Attorney 
General prior to offering the guarantee. 
Local governments have strictly defined 
and enforced limitations on their 
abilities to enter into contracts. These 
limitations are codified in State law and 
constitution and vary by State. The 
Agency believes that these restrictions 
imposed on local government entities 
should, in general, act as a sufficient 
check to prevent local governments from 
entering into invalid guarantees, and 
that the nature and purpose of local 
governments will prevent the issuance 
of guarantees unless there is a clear 


for developing a contractually valid 
guarantee. If so, how should such a 
relationship be defined. 


Government Guarantee With Standby 
Trust 


corporate guarantee, in that it must 
include a pledge to fund a standby trust 
in the event of failure by the UST owner 
or operator to pay corrective action or 
third-party liability claims. In today’s 
proposed rule, the guarantor must have 
statutory or constitutional authority to 
issue the guarantee. The Agency 
anticipates that most ——_ will be 
based on a clear and si 

governmental relationship s AS 
overlapping geographical boundaries, 
taxing or service constituencies, or 
shared impact from an UST release. 


Government Guarantee Without 
Standby Trust Requirements 

EPA is also proposing a governmental 
guarantee without a standby trust 
requirement. Instead, the guarantor 
agrees to provide funds for corrective 
action and third party compensation > 
directed by the iapenneeng sav 
an on-going basis, up to the the 
guarantee. Rather than fully funding a 
standby trust, the iiwoae would make 
the payments directly as funds are 
required. 


The current 


trust, and requires a guarantor to fund 
the trust when a release has been 


trust for several reasons. First, the 
issuance of a guarantee is founded on 
the existence of a substantial business 
relationship; such relationships are 


tly, the Agency 
insure that the funds are made available 
before adverse events can occur. Third, 


the Agency wishes to reduce the 

nt eee eee 
against the UST owner or operator, 

and then against the guarantor for 


These relationships are not subject to 
Deoguieaste Gaptaedes tteak” 
recognizes in t 

government entities, as a class, have 
greater financial stability than private 
corporations. It is, therefore, less critical 
to obtain funds immediately to pay for 
contingent liabilities (such as payment 
of third party claims) that may not 


Under this option, the UST owner or 
operator would create a dedicated fund 
specifically for UST releases or general 
catastrophic events. Unlike the other 

mechanisms, this 


local governmental entity to recognize 
all of ite cash and marketable securities, 
use of the fund balance mechanism 
requires local governmental entities to 
establish irrevocable trusts pledged to 
use for UST response or use in 


“—aalibieene 





determined that a third-party 
requirement for local governments 
similar to the requirement for a 
corporate fund was not necessary 
because of the experience of local 
governments in establishing and 
administering such funds. Although 
corporations do establish pension funds, 
they are required to administer them 
separately from the corporation. 
Corporations report pension funds and 
pension obligations on their financial 
statements as funded or unfunded 
liabilities incurred by the corporation. 
Although an explanation of the methods 
used for calculating pension liabilities 
sian ies tached’ to ee antes Sotho 
financial statements, the operations and 
status of the pension fund itself is not 
part of the corporate activities. Aside 
from pension funds, corporations rarely 
operate in the capacity of a trust 
managing dedicated funds. 

In contrast, local governments operate 


funds include capital outlay, general 
operating, and enterprise funds. Local 


pension presen 
the funds as a statement of financial 
responsibility of the local government 
treasurer, rather than as a semi- 
independent, third-party liability. That 
is, the assets and the activities of the 
fund are presented in the financial 
statement in the discussion of trust and 
agency funds, and the investments of the 
funds are provided in a schedule of the 
treasurer's accountability. Maintenance 
of the dedicated fund is, therefore, 
consistent with normal government 
operations and accounting. Control and 
accounting for these funds would be 
administered following the standards 


fund balance option must be held as 
cash or investment securities that will 
be available in the event of an UST 
release and must be irrevocably 
dedicated to use for UST response or for 


below, the Agency is proposing three 
alternatives that may be used in 
establishing the fund. 

In proposing this option, the Agency 
recognizes that States often permit local 
governments to administer fiduciary and 


trust accounts, such as pension funds 
and workers’ compensation funds, while 
requiring private companies to establish 
third-party trustees or to subscribe to 
State-maintained funds. EPA believes 
the distinction between local 
government entities and private 
companies reflects differences in State 
oversight (e.g., State requirements that 
government entities submit 
budgets or financial statements), 
differences in purpose {i.e., companies 
exist to make profits, whereas local 
governmental entities are created to 
provide a public service), and 
differences in financial stability. 

Having funds available as cash (or 
suitable liquid investments) provides a 
readily verifiable guarantee, and is 
similar to current practices for 
maintaining contingency funds for 
emergencies. Some local government 
entities may be unable to obtain 
adequate bond ratings or otherwise 
demonstrate adequate capability to 
meet the potential expenses of UST 
emergencies. Others, although qualifying 
to use the bond rating or worksheet test, 
may prefer to establish a dedicated 
fund. By allowing the use of a fund, the 
proposal allows continued operations of 
USTs and provision of municipal 
services, guarantees the availability of 
the most critical emergency response 
funds, and minimizes expenses to the 
affected community. 

The proposed fund balance 
mechanisms provide assurance at least 
as great as the corporate financial test. 
Although the corporate financial test 
includes a ten million dollar net worth 
requirement, it includes no stipulations 
regarding the form of the net worth. The 
mechanisms described below require 
local governments to maintain the fund 

as cash or investment 
securities, ensuring that the funds are 
able to be used to respond quickly to an 
UST emergency. These funds may not 
be commingled or otherwise used in 
normal operations. 

Based on an analysis of Census data 
and data on Minnesota cities, the 
Agency believes that the fund balance 
mechanism is unlikely to be used widely 
by general purpose governments, 
because few who require an alternative 
mechanism to the bond rating and 
worksheet tests have adequate funds.*® 
The fund balance mechanism may prove 
more useful for special districts and 
school districts that may not be able to 
use the worksheet test. The inclusion of 


© State Auditor of Minnesota, “Report of the 
State Auditor of Minnesota on the Revenues, | 
Expenditures, and Debt of the Cities in Minnesota 
for the Fiscal Year Ended December 1987,” 
November 1988. 
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a fund balance mechanism as a 
financial assurance option should 
increase the flexibility provided owners 
and operators in demonstrating financial 
assurance. Today EPA is proposing the 
following three sub-options, any one of 
which may be used to demonstrate 
financial responsibility. 


Fully-Funded Dedicated Fund 


Under this alternative, the local 
government would establish a separate 
fund, dedicated to payment of UST 
corrective actions and third party 
liability claims, in the amount of its 
aggregate financial responsibility 
requirements. The fund balance must be 
established as an irrevocable fiduciary 
or trust account, with proceeds invested 
in cash or readily marketable securities. 
This mechanism would be the most 
similar to the corporate trust fund option 
(§ 280.102 of subpart H) and is intended 
to be similar to “trust accounts” and 
“insurance accounts” held by local 
governments for pensions and 
insurance. Although there are currently 
no restrictions to local governments 
using the trust fund option, the fully- 
funded dedicated fund option would not 
require the local government to 
establish a third-party trustee for the 
fund. Instead, the fund would be 
administered by the treasurer or chief 
financial officer of the local government 
entity as a separate trust account. 


Catastrophic Events Contingency Fund 


Under this option, a municipality 
would be able to use a dedicated fund 
used for general emergency response 
and third-party liability (e.g., flood relief, 
hurricane relief, or other environmental 
cleanups) as evidence of UST financial 
responsibility. To insure the availability 
of funds, the combined fund balance 
must equal or exceed ten times the 
aggregate financial assurance level for 
the local government entity, based on 
the number of USTs owned and 
operated. This requirement parallels the 
requirement in the corporate self-test 
that firms must have tangible net worth 
equal to at least ten times their 
aggregate financial assurance level. The 
fund balance must be established as an 
irrevocable fiduciary or trust account, 
with proceeds invested in cash or 
candle marketable securities. The fund 
may be administered by the treasurer or 
chief financial officer of the local 
government entity as a separate trust 
account. 

In proposing this option, the Agency 
recognizes that States often permit local 
governments to administer fiduciary and 
trust accounts, such as pension funds 
and workers’ compensation funds, while 
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requiring private companies to establish 
third-party trustees or to subscribe to 
State-maintained funds. EPA believes 
the distinction between local 
government entities and private 
companies reflects differences in State 
oversight (e.g., States requirements that 
local government entities submit 
budgets or financial statements), 
differences in ae {i.e., companies 
exist to make profits, whereas local 
government entities are created to 
provide a public service), and 
differences in financial stability. 

The Agency is proposing this option to 
allow municipalities flexibility in 
establishing emergency response funds 
while ensuring that adequate funds are 
available to respond to an UST release. 
Although the Agency lacks data on 
municipal expenditures for general 
emergency response and third-party 
liability, it believes the $10 million 
requirement will assure the availability 
of funds for an UST release should other 
catastrophic events occur in the same 
year. Thus, although the fund would not 
be solely dedicated to responding to 
UST releases, the greater required fund 
balance will assure adequate resources 
to respond to an UST emergency. 


Incrementally Funded Trust Fund 
Combined With Unused Bonding 
Authority 


Under this option, a municipality 
would be required to fund a dedicated 
fund for UST releases incrementally, 
making payments equal to at least one- 
seventh of the aggregate liability each 
year. A municipality using this 
alternative must fully fund the trust fund 
by the beginning of the seventh year. 
The Agency chose the seven-year period 
to coincide with the final compliance 
dates in the UST technical regulations. 
Thus, this mechanism ensures that the 
municipality has a fully funded 
dedicated trust fund by the time the UST 
technical requirements are in full effect. 
The fund balance must be established as 
an irrevocable fiduciary or trust 
account, with proceeds invested in cash 
or readily marketable securities. The 
fund may be administered by the 
treasurer or chief financial officer of the 
local government entity as a separate 
trust account. 

In addition, until the dedicated fund is 
fully funded, the municipality is required 
to demonstrate the authority to issue a 
specified amount of general obligation 
bonds to respond to an UST release. The 
authority may consist of either a voter- 
approved bond referendum specifically 
targeted for payment of the costs 
associated with an UST release, or 
certification from the State Attorney 
General that the government has the 


authority to issue the bonds without 
voter approval and that the proceeds of 
these bonds can be used to respond to 
an UST release. The Agency is requiring 
the unused bonding authority to ensure 
that municipalities have resources to 
respond to UST releases while allowing 
them to develop a dedicated fund over 
time. 

The Agency believes this mechanism 
is appropriate for local government 
entities, but not private companies, for 
several reasons. First, local governments 
operate under statutory and 
constitutional limitations on debt 
issuance. By requiring prior voter 
approval or certification that such 
approval is not necessary, the Agency is 
relying on safeguards that do not exist 
for private companies. Second, local 
government entities exist to provide a 
public service, whereas private 
companies do not. Third, local 
government entities have historically 
been much more stable than private 
companies. Fourth, local government 
entities have an ability to levy taxes or 
raise fees and charges that is not 
available to private companies. 

In developing this option, the Agency 
learned that local government entities 
will frequently obtain a bond 
referendum before incurring costs 
related to specific projects, such as 
construction projects, and will delay the 
issuance of the bonds until the funds are 
needed. The Agency was also informed 
that New York law allows local 
governments to issue debt to pay certain 
obligations without passing a bond 
referendum. The Agency is also 
considering that the Tax Reform Act of 
1986 penalizes local government entities 
for investing the proceeds of tax exempt 
bond issues. Thus, the Agency 
recognizes that there is both a precedent 
for having unused bonding authority and 
an incentive not to issue bonds unless 
necessary for actual payment of debts. 

EPA solicits comments on the 
appropriateness of local governments 
using the following fund balance 
mechanisms in demonstrating adequate 
capability to meet the potential 
expenses of UST emergencies: (1) A 
fully-funded dedicated fund, (2) a 
catastrophic events contingency fund, 
and (3) an incrementally-funded trust 
fund combined with unused bonding 
authority. 


5. Combinations of Mechanisms 


The mechanisms being proposed 
today may be used by themselves or in 
combination with other mechanisms. 
Local governments qualifying for use of 
the bond rating or worksheet test 
mechanisms are not required to obtain 
additional evidence of financial 


responsibility, but may do so if they so 
choose. A guarantee or dedicated fund 
balance may be used to demonstrate 
financial responsibility for amounts not 
assured by other m 


B. Mechanisms Considered But Not 
Proposed 

In developing today’s proposed rule, 
the Agency examined and rejected 
several alternative mechanisms. 
1. Multiple Criteria Test 


One financial mechanism that EPA 
considered but did not propose in 
today’s rule is a multiple criteria test for 
use in the worksheet mechanism. This 
variant of the worksheet test would also 
incorporate several variables, but would 
establish a threshold level (defined as 
the values corresponding to specific 
percentiles of the overall distribution of 
each variable) for each variable used in 
the analysis. In order to pass the test, a 
municipality would have financial ratios 
exceeding the threshold level for each 
one of the criteria individually. 

After an initial analysis of test data, 
EPA decided that the multiple criteria 
test would not be the most effective 
measure of a municipality's ability to 
demonstrate financial responsibility for 
underground storage tanks. Using a data 
base of financial information on 
Minnesota cities,*? the Agency 
administered this self-test to various 
bond-rated and non-rated cities in order 
to determine if there were any 
significant differences in these entities’ 
respective frequencies of passing the 
test. The results showed that non-rated 
cities generally had a higher percentage 
of passing this test than did cities with 
bond ratings. In addition, EPA noted 
that, in some instances, highly rated 
cities passed the self-test with lower 
frequency than did some relatively 
lower rated cities. The Agency 
interpreted this finding as showing that 
the multiple criteria test does not allow 
for relative strengths in terms of some 
financial ratios to offset relative 
weaknesses. 

EPA's reservations on the use of a 
multiple criteria test for demonstrating 
financial responsibility under subtitle I 
centered on two perceived drawbacks. 
First, even relatively lenient thresholds, 
if applied to a large enough number of 
individual variables to capture a full 
picture of the financial structure of a 
local government, lead to the rejection 
of a large fraction of the regulated 


17 State Auditor of Minnesota, “Report of the 
State Auditor of Minnesota on the Revenues, 
Expenditures, and Debt of the Cities in Minnesota 
for the Fiscal Year Ended December 1987," 
November 1988. 
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responsibility under subtitle L Instead, 
the Agency believes that the index- 
based test, which allows positive factors 
to compensate for some financial 
weaknesses, provides a better criterion. 
Second, the Agency believes that a 
failure to meet a specific threshold for a 
single financial variable should not 


“credit cards” for LUST corrective 
action, with a structure similar to that of 
revolving credit loans. Municipalities 
and governmental entities would pay an 
annual fee for the use of these “credit 
cards”, and the State would lend funds 
when needed. The municipality would 
then pay back the balance of the loan 
over time. 

EPA believes that this approach 
would require extensive variations 


October 1988. In addition, a State may 
act as a guarantor under Option 3 of 


Under intergovernmental risk pooling 
arrangements, several governments 
within a State contribute money in order 
to capitalize the pool, and then each 
owner or operator pays an annual 
premium per tank: Insurance experts 
and actuaries are consulted to calculate 
the appropriate level of capitalization 
and the premiums based on the 
expected risk of UST releases occurring. 
When a release occurs, money from the 
pool is used to pay for any resulting 
corrective action costs as well as the 
third-party liability costs. This 
mechanism is similar to the option of 
forming a risk retention group (RRG) 
under the Risk Retention Act of 1986. 
Most governmental entities have had 
trouble forming RRGs because of state 
laws restricting participation of public 
entities. There are a few States that 
have passed legislation to allow 
intergovernmental risk pooling with less 
State oversight, or lower capitalization 


requirements than RRGs. For example, 
estan has passed such legislation, 
and an intergovernmental risk pooi to 
cover damages and liability resulting 
from UST releases has been formed. 

At present, the Agency is unable to 
propose an allowable risk pool 
mechanism at the Federal level, 
although the Agency does consider risk 
pools to be a promising mechanism for 
development at the State level. As yet, 
the Agency has found an insufficient 
number of risk pools to develop a 
prototype suitable for proposal as a 
Federal requirement. Also, the Agency is 
unaware of any operating experience by 
risk pools that include UST coverage 
within the pool; as of January 1990, for 
example, the Maryland pool had not yet 
completed capitalization of the pool and 
had no operating experience. Also, the 
Agency is-aware that there are 
significant differences in the authorities 
and responsibilities given to local 
governmental entities under State 
constitutions and statutes, so that the 
formation of risk pools will necessarily 
differ between States. 

Several commenters on the proposed 

assurance regulations (52 FR 
12785, April 17, 1987) expressed concern 
that the rule did not allow risk pooling. 
Under § 280.100, if a state does not have 
an approved program, but does require 
owners and operators to demonstrate 
financial responsibility, the state, an 
owner or operator, or any other 
interested party may request the 
Regional Administrator to allow a state- 
required mechanism to be considered 
acceptable for meeting the requirements 
of § 280.93. Thus, although today's 
proposal does not specifically permit the 
use of risk pooling as a mechanism for 
demonstrating financial responsibility, 
the mechanism is available to 
municipalities upon approval under 
§ 280.100. 


4. General and Total Fund Balance 
Options 

These options are two variations of 
fund balance mechanisms that the 
Agency has considered and decided not 
to propose in today’s rule. Under the 
general fund balance, the local 
government would be required to 
maintain a general fund balance meeting 
levels required in subtitle L 

The total fund balance option would 
require the local government to maintain 
a total fund balance meeting the levels 
required in the rule. Total funds would 
include general funds and any other 
fund balances, such as sinking funds, 
special assessment funds, debt service 
funds, and enterprise funds, but would 
exclude trust funds that must be 
maintained as segregated accounts. 


Municipalities using the total fund 
balance mechanism would need to 


- certify that they are authorized to 


engage in interfund loans, so that money 


. from reserved funds could be made 


available. 

EPA is not proposing these 
mechanisms because it believes that 
these options conflict with the reasoning 
behind the worksheet test; they rely 


. completely on fund balances to analyze 


a municipality's financial health, 
whereas the worksheet test uses fund 
balances as only one of several 
measures of a municipality's financial 
health. In addition, the size of the fund 
balance at a specific point in time (the 
end of the local government's fiscal 
year) does not provide sufficient 
assurance of the overall strength and 
stability of the entity. Finally, EPA 


_considers the mechanism insufficient 


because there are no restrictions on the 
use of the funds, which means there is 
no assurance that they would not be 
spent for other purposes. 


5. Optional, Performance-based 
Guarantee for Cleanup Requirements 


Under this option, a local government 
guarantor would promise to undertake 
specific performance (i.e., perform 
corrective action) not met by the 
guarantee rather than promising 
economic assurance. In contrast to the 
financial guarantees allowed under the 
October 1988 rule and proposed today, 
the guarantor would be promising to 
provide a service clean up of an UST 
release to meet corrective action 
standards—trather 4 than to provide 
money for éxpenditure by the 
implementing agency. The obligation 
would simply be the recitation of the 
corrective action requirements of the 
technical standards. The standby trust 
obligation would be unnecessary. The 
owner and operator would still need to 
demonstrate financial assurance for 
potential third party damages, but this 
requirement could be fulfilled through a 
second guarantee contract, insurance, or 
any other allowed mechanism or 
combination of mechanisms. In 
considering this option, EPA reviewed 
literature on guarantees that suggested 
that specific performance guarantees are 
commonly used commercially, and may 
be more common than the strictly 
financial guarantees for financial 
responsibility allowed by the October 
1988 rule. 

EPA decided not to propose this 
option for the following reasons. Subtitle 
I's requirement that financial assurance 
be available for corrective action might 
be viewed as requiring a purely 
financial commitment, rather than 
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imposing a duty that can be backed up 
by promise of performance. Moreover, if 
the corrective action requirement is 
separated from the third-party damages 
requirement, the subsequent 
apportionment of available funds might 
be difficult to describe in terms of the 
statutory scheme for financial 
assurance. Past approaches to financial 
responsibility have held that splitting 
assurance for corrective action and 
third-party damages into two separate 
mechanisms requires that each 
mechanism be funded to the full level of 
assurance. 

A more serious problem could 
potentially result from local 
governmental entities without adequate 
technical expertise to respond to an UST 
release acting as guarantors under 
performance contracts, but failing to 
handle releases adequately. A worst 
case scenario would have incompetent 
parties unwittingly increasing the degree 
of contamination so that funds set aside 
through the financial test become 
insufficient to meet the eventual costs of 
cleanup. This arrangement would 
require considerably more guidance on 
roles, cleanup, mixed funding/ 
performance accounting, and other key 
response features than do the more 
straightforward options being proposed 
today. 

Although all these concerns could be 
addressed through the development of 
additional certification procedures, the 
Agency does not believe that the 
additional effort and complexity 
required to develop this option is 
warranted, and does not believe that the 
establishment of a Federal certification 
program is consistent with the statutory 
mandate of subtitle I to be implemented 
primarily at the State level. Although 
this mechanism has not been selected as 
an allowable option under Subtitle I, its 
use under other environmental 
regulations must be evaluated in light of 
the statutory intent of those specific 


programs. 
C. Reporting by Owner or Operator 


Each government demonstrating 
financial assurance using the . 
mechanisms proposed today must notify 
the implementing agency at the times 
specified in § 280.106. 


D. Recordkeeping 


Owners and operators are required to 
maintain evidence of all financial 
assurance mechanisms used to 
demonstrate financial responsibility 
under this subpart until the tank has 
been properly closed or, if corrective 
action is required, until corrective action 
has been completed and the tank has 
been properly closed as required by 40 


CFR part 280, subpart G. In pea, the 
recordk requirements for 
mechanisms being ‘oder are 
equivalent to those required for the 
mechanisms promulgated in the October 
1988 rule. Because local governments - 
are not uniformly required to submit 
data to third party agencies, however, 
local governments using the worksheet 
test must maintain a copy of the 
underlying financial statements or other 
data used to support the use of the 
worksheet test. Also, local government 
owners and operators must maintain 
evidence of the authority that is used to 
establish dedicated funds for use in 
responding to UST releases. An owner 
or operator using the mechanisms 
proposed today is required to maintain 
at his UST site or place of business the 


. following types of evidence for 


mechanisms used to demonstrate 
financial responsibility: 

Bond Rating Test. Each local 
government using the bond rating test 
must maintain 

(1) A letter signed by the chief 
financial officer (e.g., comptroller, 
controller, or treasurer) certifying the 
eligibility to use the bond rating test, 
and 

(2) Originally signed and dated 
transmission from Moody's or Standard 
& Poor's, showing the amount, the type 
of bond and the bond rating assigned. 

Such evidence must be on file on site 
or at the place of business no later than 
120 days after the close of each fiscal 
year. 

Worksheet Test. Each local 
government using the worksheet test 
must maintain 

(1) A letter signed by the chief 
financial officer (e.g., comptroller, 
controller, or treasurer) certifying the 
accuracy of the calculations and the 
underlying data, 

(2) A copy of the completed 
worksheet, and 

(3) A copy of the underlying financial 
data (e.g., year-end financial statements) 
used to compute the worksheet. 

Such evidence must be on file on site 
or at the place of business no later than 
120 days after the close of each fiscal 
year. 

Guarentee. Each local government 
using the guarantee must maintain 

(1) A letter signed by the chief 
financial officer (e.g., comptroller, 
controller, or treasurer) certifying the 
use of the guarantee, 

(2) An originally signed and dated 
guarantee contract, showing the 
addresses of all tanks for which 
financial assurance is guaranteed, the 
nature of the guarantee (third-party 
liability, corrective action, or both), and 
the limits of the guarantee, 


(3) A letter signed by the chief 
financial officer (e.g., comptroller, 
certifying the ligibili vaca teen’ 

e ty to use 
rating test or worksheet test (unless the 
guarantor is a State), 

(4) phy a other than States, a 

ss e documentation supporting 
the rating or worksheet test, 
including (a) a copy of the ne 
signed and dated transmission from 
Moody’s or Standard & Poor’s to the 
guarantor, showing the issue size, the 
type of bond and the bond rating 
assigned, or (b) a copy of the completed 
worksheet and underlying financial 
date, and 

(5) Originally signed duplicates of the 
standby trust funds worded as specified 
in this rule for guarantees, surety bonds, 
or letters of credit (as necessary). 

Such evidence must be on file on site 
or at the place of business no later than 
120 days after the close of each fiscal 
year. 

Fund Balance. Each local government 
using the fund balance mechanism must 
maintain 

(1) A letter signed by the chief 
financial officer (e.g., comptroller, 
controller, or treasurer) i 
use of the fund balance mechanism, 

(2) Originally-signed letter 
certification from the comptroller or 
treasurer worded as specified in the rule 
and letters or certificates from 
municipalities regarding coverage by 
municipal funds or other municipal 
assurances, 

(3) A copy of the authorizing statute or 
resolution that clearly restricts use of 
the funds to the designated purposes, 

(4) A financial statement showing the 
balance of cash or liquid investments in 
the fund, and 

(5) A copy of either (a) the authorized 
bond resolution in an amount equalling 
or exceeding the unfunded portion of the 
fund or (b) State Attorney General's 
opinion showing that such authorization 
is unnecessary. 

Such evidence must be on file on site 
or at the place of business no later than 
120 days after the close of each fiscal 
year. 

The Agency hereby solicits comments 
on the recordkeeping requirements for 
mechanisms used to demonstrate 
financial responsibility. 


E. Bankruptcy or Other Incapacity of 
the Owner or Operator 


Any owner or operator named as a 
debtor in voluntary or involuntary 
bankruptcy proceedings (under title 9 of 
the U.S. Code) is required to notify the 
Regional Administrator or the 
implementing agency within 10 days 
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after commencement of such proceeding. 
In addition, the guarantor or indemnitor 
is required to notify the owner or 
operator by certified mail within 10 days 
after commencement of a voluntary or 
involuntary p under title 9 
(Bankruptcy) of the U.S. Code that 
names such guarantor or indemnitor as 
debtor. Any owner who demonstrates 
financial responsibility using a 
mechanism other than the financial 
assurance self-test will be deemed to be 
without the required financial assurance 
in the event of a bankruptcy or 
incapacity of its provider of financial 
assurance, or @ suspension or revocation 
of the authority of a provider to issue a 
guarantee, indemnity contract, surety 
bond, insurance policy,.risk retention 
group coverage policy, letter of credit, or 
mechanism. 


Director of the implementing agency 
within 30 days of being notified that a 
provider of financial assurance (e.g., a 

- guarantor) has declared bankruptcy or is 
otherwise incapable to cover assured 
costs, unless they are able to obtain 
alternative coverage. EPA requests 
comments on today’s proposed 
requirements for notification by UST 
owners and operators of 

parties of bankruptcy or incapacity of its 
provider of financial assurance. 


V. Economic Impact Analysis 

In conjunction with this proposed rule, 
the Agency has performed four impact 
analyses: An Economic Impact Analysis, 
a Regulatory Flexibility Analysis, a 
Federalism Assessment, and a 
Paperwork Reduction Act estimate. 
Summaries of these analyses are 
presented below: 
A. Economic Impact Analysis 

This section describes the 
methodology and results of an Economic 
Impact Analysis of the proposed rule. 
EPA estimates that about 19,565 local 
governmental entities will be able to 
demonstrate financial responsibility 
using the mechanisms proposed today 
that would not be able to demonstrate 
financial responsibility using only the 
mechanisms allowed by the October 
1938 rule. The Agency estimates that the 
use of these mechanisms will result in 
approximately 40,790 fewer USTs being 
closed because of a lack of financial 
assurance, at a total cost savings of 
about $288 million over ten years. 


1. Compliance with E.O. 12291 
Executive Order 12291 (46 FR 13193. 

February 19, 1981) requires that a 

regulatory agency examine the potential 


impact of regulations. The regulatory 
agency must determine whether a new 


regulation will be “major.” If it is, the 
regulatory agency must conduct a 
regulatory impact analysis (RIA). A 
major rule is defined as one that is likely 
to result in (1) an annual effect on the 
economy of $100 million or more; (2) a 
major increase in the costs or prices for 
consumers, individual industries, 
Federal, state, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

EPA has analyzed the proposed local 
government financial responsibility rule. 
Based on this analysis, the Agency has 
concluded that this regulation will have 
annual costs of less than $100 million. 
The rule, in fact, is expected to reduce 
costs to the regulated community rather 
than increase them: these reductions are 
estimated to be less than $100 million on 
an annual basis. Accordingly, the 
regulation being proposed today is not a 
major rule, as defined by E.O. 12291. 
Nonetheless, the Agency is interested in 
the potential economic effects of the 
regulation and has developed an 
Economic Impact Analysis (EIA) to 
examine them. The following four 
sections summarize the results of the 
EIA: Section 2 describes the regulated 
community affected by this regulation; 
Section 3 presents some of the methods 
and assumptions used to produce the 
EIA; Section 4 discusses the regulation’s 
cost impacts; and Section 5 describes its 
environmental impacts. 


2. The Affected Community 


EPA estimates that approximately 
29,000 local government entities own 
more than 62,000 petroleum-containing 
USTs. For the purpose of this analysis, 
the regulated community is divided into 
six categories: Large, medium, and small 
general purpose governmenis {i.e., cities, 
counties, and townships); and large, 
medium, and small special purpose 
districts (including, for example, 
independent school districts and water 
districts). General purpose governments 
are categorized according to population: 
large governments have populations 
greater than 200,000 persons, medium 
governments have populations between 
2,000 and 200,000 persons, and small 
governments have populations less than 
2,000 persons. Special purpose districts 
and school districts, which do not 
always have well-defined populations, 
are categorized according to annual 
revenue: Large districts have annual 
revenues greater than $100 million, 
medium districts have annual revenues 
between $300,000 and $100 million. and 


small districts have annual revenues 
less than $300,000. 

Table 1 shows the estimated total 
number of governments in each 
category, the number of UST-owning 
governments in each category, and the 
number of USTs owned. (A summary of 
the method used to develop these 
estimates is provided below.) EPA 
estimates that 271 large general purpose 
governments own approximately 7,200 
USTs, approximately 14,000 medium 
general purpose governments own 
approximately 21,500 USTs, and nearly 
25,000 small governments collectively 
own fewer than 3,000 USTs. That is, 
most small governments are not 
estimated to own any USTs. EPA 
estimates that 108 large special districts 
own about 3,200 USTs, approximately 
18,700 medium districts owning roughly 
26,300 USTs, and nearly 25,000 small 
districts own about 900 USTs. All large 
local government entities are assumed 
to own at least one UST. The Agency 
used probability theory and an estimate 
of the total number of USTs owned by 
all UST-owning entities to calculate the 
percentage of medium and small 
government entities that own USTs. 


TABLE 1.—PROFILE OF LOCAL 


3. Assumptions and Methodology Used 
in the EIA 


The analysis uses several key 
assumptions to estimate the costs and 
other impacts of this proposed 
regulation: 


¢ The baseline used to estimate 
incremental costs and economic impacts 


-of the proposed self-test rule is the cost 


of complying with the financial 
responsibility rule published on October 
26, 1988. EPA assumes that local 
government entities will comply using 
the options available under the October 
1988 rule in the absence of the proposed 
alternative mechanisms. Local 
governments unable to use the financial 
mechanisms available under the 
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October 1988 rule are assumed to close 
their USTs, in compliance with the 
tions. 
© The estimated number of USTs 
owned by local governments is based on 

a derived relationship between the 

annual revenues of local governments 

and the number of USTs owned. 

—The 1985 Summary of State Reports 
on Releases From Underground 
Storage Tanks provides data on the 
percentage of releases occurring in 
places of different populations 

—EPA assumes that release incidents 
are not biased towards places of 
different size and that the distribution 
of release incidents is the same as the 
distribution of USTs among local 
government entities 

—tThe analysis assumes that there are 
about 62,000 local government USTs, 
as estimated in the financial 
responsibility rule published in 
October 1988. 
¢ The analysis uses budget data 

obtained from the 1982 Census of 

Governments to develop a relationship 

between budget and population and 

then between budget and number of 

USTs. 
¢ All local governments using 

insurance or mandatory state assurance 

funds to meet financial responsibility 
requirements for corrective action and 
compensation of third-parties in the 
baseline are assumed to continue to use 
those mechanisms to comply with the 
financial responsibility requirements, 
rather than using the mechanisms 
proposed today. 

¢ All other local government entities 
that qualify for self-insurance are 
assumed to incur costs comparable to 
the estimated cost of the corporate 
financial self-test ($30 per year) to 
develop and maintain the required 
records and reports. The cost 
differential between mechanisms is low, 
especially in comparison to the 
relatively high costs of the alternative 

(that is, UST system closure). 


¢ Because local governments that do 
not qualify for self-insurance are 
assumed to be unable to obtain 
insurance or otherwise demonstrate 
financial responsibility, the analysis 
assumes that they close their UST 
systems and purchase fuel from retail 
petroleum dealers. 

EPA estimated the fraction of local 
government entities that will be able to 
demonstrate financial assurance under 
the proposed rules by assuming that 
governments not able to obtain 
insurance and not required to use state 
mechanisms will use the least onerous 
method for which they qualify: 

© Local governments able to obtain 
insurance are assumed to use insurance 
rather than use the mechanisms being 
proposed today. 

© Local governments in states with 
naam assurance programs are 
assumed to use them rather than the 
mechanisms being proposed today. 

© Local governments with delstandiég 
issues of investment grade bonds in 
amounts greater than $1 million (about 
87 percent of all governments with 
investment grade ratings) are assumed 
to use the bond rating test. Analysis of 
data on Minnesota cities suggest that 
virtually all cities with populations of 
more than 10,000 have investment-rated 
general obligation bonds, and that 
virtually no cities with populations less _ 
than 2,000 have such bonds. 

© Local governments not eligible to 
use the bond rating test are assumed to 
use the worksheet test, os 
The used the 1982 Census of 
Governments to estimate the fraction of 
governments with populations less than 
200,000 or annual revenues less than 
$100 million fi.e., those that may not 
qualify to use the bond rating test) that 
qual ity at the 15 percentile threshold. 

© The Agency assumes that local 
governments with total fund balances 
greater than $4 million that do not 
qualify to use the worksheet test will 
establish a dedicated fund meeting the 


proposed requirements. Data from the 
1982 Census of Governments were used 
to estimate the percentage of 
governments having more than $4 
million in funds that would not qualify 
under the worksheet test. 

¢ The Agency assumes that school 
districts unable to demonstrate financial 
responsibility will obtain guarantees 
from general purpose 
governments. This assumption is based 
on an implicit, further assumption that 
education will be deemed to be of 
sufficient importance that the general 
purpose governments served by school 
districts will act to insure that the USTs 
remain in operation. 

¢ All other general purpose 
governments and special districts not 
able to demonstrate financial 
responsibility are assumed to close their 
USTs and purchase fuel from retail 
petroleum stations. 


Figure 1 shows the estimated fraction 
of local governments using each 
financial assurance mechanism under 
today’s proposal. It should be noted that 
the assumed availability of guarantees— 
that all school districts, and only school 
districts, are able to obtain guarantees 
represents just one of many plausible 
outcomes. Other possible outcomes 
range from (1) all governments failing to 
obtain insurance or qualify using one of 
the self-test mechanisms will be able to 
continue to operate their USTs, either by 
obtaining guarantees or by transferring 
ownership of their USTs to the state or 
to local governments able to 
demonstrate financial responsibility, (2) 
some fraction of all governments, 
without regard to purpose, will be able 
to obtain guarantees, or (3) no 
governments will be able to obtain 
guarantees. The EIA discusses the 
sensitivity of the results to alternative 
assumptions about the availability of 
guarantees. 





Preliminary Estimates of Use of F 


Counties, Municipalities, Townships, 


NOT AVAILABLE (13.0%) 


GUARANTEE TEST (16.4%) 


FUND BALANCE TEST (1.6%) 


WORKSHEET TEST (33.1%) 


Source: ICF Analysie of 1862 Census of Governments; 
Brenda Ramos, Moody's investos Service, letter to 
Linda Reidt Critehfield, EPA, July 12, 1868. 
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4. Cost Impacts 


The cost impacts of the proposed rule 
are measured as the difference between 


the costs of complying with the October 
1988 financial responsibility rule and 
with the proposed rule. Table 2 shows 


24711 


the estimated change from the baseline 
by type and size of local government. 


TABLE 2.—SUMMARY OF RESULTS OF ECONOMIC IMPACT ANALYSIS 


Source: EPA, “Economic impact Analysis for the Local 


U.S, Environmental Protection 


Over a ten year period, the total costs 
of complying with the October 1988 
financial responsibility rule are 
estimated to be about $336 million, 
whereas the costs of with the 
proposed rule are about $48 million. The 
proposed rule, therefore, is estimated to 
result in a net savings of approximately 
$288 million. Most of the savings result 
from fewer mandatory closures under 
the proposed rule than in the baseline, 
with additional savings earned from the 
difference between wholesale and retail 
prices for fuel.1* EPA estimates that the 
average savings per local government 
entity (irrespective of UST ownership) 
will be about $3,500, with an average 
saving of about $9,900 per UST-owning 
government over the ten year period. 
Most of these savings will be realized in 
the first two years, because the October 
1988 rule requires that local 
governments without financial 
assurance close their USTs within this 
time. The Agency estimates that large 
general purpose governments will save 
nearly $29 million and large special 
districts will save more than $12 million 
under the proposed rule. Large UST- 
owning governments are expected to 
realize savings of more than $100,000 
each, or about 0.04 percent of their 
typical annual budget. The Agency 
expects that all large entities estimated 
to close their USTs in the absence of the 
proposed rule will qualify for self- 
insurance under today’s proposal. 


48 The only entities that save under the proposed 
rule are those that would heve closed their USTs in 
the baseline and choose the self-test under the 
proposed rule and those entities that use a third 
party mechanism in the baseline (other than 
insurance and state funds) and the less costly self- 
test under the proposed rule. Far more entities are 
in the former category than the latter. 


Government Self-Test Rule for Demonstrating Financial Responsilibty for Underground Storage Tanks,” 


Protection Agency, Office of Underground Storage Tanks (in progress). 


The classes of medium general 
purpose governments and medium 
8 purpose districts are each 
expected to save more than $100 million, 
or about $9,900 per UST-owning general 
purpose government and $8,700 per 
UST-owning special district. The 
estimated savings equal about 0.17 
percent of the typical budgets of medium 
general purpose governments and 
medium special districts. The Agency 
expects about 9 percent of medium 
general purpose governments and 14 
percent of medium special districts to 
close their USTs under the proposed 
rule, as opposed to 80 percent under the 
October 1988 rule. 

Small general purpose governments 
are expected to save about ae — 
and small special purpose districts 
save $1.3 million under the as. 
rule. The aggregate savings for the 
categories of small entities are smaller 
than those for larger local government 
categories because relatively few small 
entities own USTs. When savings are 
compared to the typical budget size of 
UST-owning entities, however, small 
local governments experience the 
largest savings. The savings under the 
proposed rule amount to almost 2.7 
percent of the budgets of small 
governments and almost 1 percent of the 
budgets of small special districts. Small 
entities save more relative to their 
budgets for two reasons: (1) The costs of 
closure are a larger of their 
budgets; and (2) those entities with 
USTs spend proportionately more on 
fuel than medium and large entities and, 
therefore, save proportionately more by 


‘reduced fuel costs.** In the absence of 


+ In general, small entities do not ewn USTs; the 
Agency estimates that fewer than 3,800 of the nearly 


the proposed rule, EPA estimates that 85 
percent of small governments and 90 
percent of small districts would be 
unable to demonstrate financial 

ty and forced to close their 


small special districts are estimated to 
be forced to close their USTs. 


5. Environmental Impacts 


The proposed rule has potential 
environmental impacts as well as 
economic impacts. As a result of the 
proposed rule, more local governments 
may qualify for self-insurance and more 
tanks may remain in operation. Because 
there is always some risk that an UST 
will have a release, there will inevitably 
be more spills, overfills, and tank 
a 
absence of the proposed rule. All local 
government USTs, however, are subject 
to the requirements established by the 
UST technical standards rule, which is 
designed to minimize the human health 
a . 
underground storage operations. 
siatet tngbeliadedeeagies 
local governments to demonstrate the 
ability to respond to UST releases to 
minimize potential environmental 
damages. EPA believes, therefore, that 
any negative human health and 
environmental effects resulting from the 
proposed rule will be minimal. 


B. Regulatory Flexibility Act 
The Regulatory Flexibility Act 
requires all Federal agencies to review 


50,000 small entities own USTs. EPA infers from this 
that those entities that do own USTs use them 
intensively, incurring fuel costs as much as seven 
percent of their annual budgets. 





Satna Ook eine 
determine whether the ha arm aa 
have a significant economic 


cton a 
substantial number of small entities. If 
so, the agency must prepare a 


Regulatory Flexibility Analysis. As 
EPA has 


estimated total cost saving of 

a 

$7,000 per UST-owning, small 

ceeemeaiameaaean tna t 
mechanisms. 


the 
Agency has concluded tha « Regltory 
Flexibility Analysis is not necessary. 


VL. Supporting Documents 
In addition to 


Proposed 
for Local Governments Subject to the 


Financial Responsibility Requirements 
of Subtitle I of the Resource 


Environmen Agency, 
Office of Underground Storage Tanks, 


(in progress). 
EPA, “Economic Impact Analysis for 


Local Government Self-Test Rule for 


List of Subjects in 40 CFR Part 280 

Administrative practice and 
procedure, Environmental protection, 
Hazardous materials insurance, Oil 
pollution, Penalties, Petroleum, 

and recordkeeping 

requirements, State program approval, 
Surety bonds, 
tanks, Water pollution control. 

Dated: June 4, 1990. 
F. Henry Habicht, 
Acting Administrator. 


For the reasons set out in the 
pom a neared eae 


of Federal Regulations is proposed to be 
amended as follows: 


1. The ees ano for part 280 
continues to 


: 42 U.S.C. 6012, 6991, 6991(a), 
€991(b), 6991(c), 6991(e), 6991(f), and 6991(h). 


2. Section 280.92 is amended by 


(c), (h), and (p) to read as 


— ne 


of 9 Ch iisatad Offer the case 


spate aoa te maine fils tee 
overall outhichty and penpenattdity Sor 
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the collection, disbursement, and use of 
Suis ‘by Ge focal qovemment. 


(h) sat government shall have the 

given this term by applicable 
state law. The term is generally 
intended to include (1) counties, 
municipalities, townships, separately 
chartered and operated special districts, 
and independent school districts 
authorized as governmental bodies by 
state charter or constitution and (2) 
special districts and independent school 
districts established by counties, 
municipalities, and other 

purpose governments to provide 
essential services. 


(p) Substantial governmental 
relationship means the extent of a 
governmental relationship necessary 
under applicable state law to make an 
added guarantee contract issued 
incident to that relationship valid and 
enforceable. A guarantee contract is 
issued “incident to that ae, if 
it arises from a ciear commonali : 
interest in the event of an UST a 
such as coterminous boundaries, 


es constituencies, common 
water —.' or other 


3. Section 280.94 is amended by 
wecrees paragraphs (a) and (b) to read 
as follows: 


§ 280.94 Allowable mechanisms and 
combinations of mechanisms. 

(a) Subject to the limitations of 
paragraphs (b) and (c) of this section: 

(1) An owner or operator, including a 
local t owner or operator, 
may use any one or combination of the 
mechanisms listed in §§ 280.95 through 
280.103 to demonstrate financial 
responsibility under this subpart for one 
or more underground storage tanks; and 

(2) A local government owner or 
operator may use any one or 
combination of the mechanisms listed in 
$$ 280.104 through 280.107 to 
demonstrate financial responsibility 


vrchrcrapser sha re pena 
guarantee under § 280.96 or surety bond 
under § 280.98 to establish financial 
responsibility only if the Attorney({s) 
General of the state(s) in which the 
underground storage tanks are located 
has (have) submitted a written 
statement to the implementing agency 
that a guarantee or surety bond 
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executed as described in this section is 
a legally valid and enforceable 
obligation in that state. 


* * * * 


4. The following sections are 
ane according to the following 
table: 


5. Newly designated § § 280.109, 
280.110, 280.111, 280.112, 280.114, and 
280.115 are revised to read as follows: 


§ 280.109 Cancellation or nonrenewal by a 
provider of financial assurance. 

(a) Except as otherwise provided, a 
provider of financial assurance may 
cancel or fail to renew an assurance 
mechanism by sending a notice of 
termination by certified mail to the 
owner or operator. 

(1) Termination of a local government 
guarantee, a guarantee, a surety bond, 
or a letter of credit may not occur until 
120 days after the date on which the 
owner or operator receives the notice of 
termination, as evidenced by the return 
receipt. 

(2) Termination of insurance or risk 
retention coverage, except for non- 
payment or misrepresentation by the 
insured, or state-funded assurance may 
not occur until 60 days after the date on 
which the owner or operator receives 
the notice of termination, as evidenced 
by the return receipt. Termination for 
non-payment of premium or 
misrepresentation by the insured may 
not occur until a minimum of 10 days 
after the date on which the owner or 
operator receives the notice of 
termination, as evidenced by the return 
receipt. 

(b) If a provider of financial 
responsibility cancels or fails to renew 
for reasons other than incapacity of the 
provider as specified in § 280.114, the 
owner or operator must obtain alternate 
coverage as specified in this section 
within 60 days after receipt of the notice 
of termination. If the owner or operator 
fails to obtain alternate coverage within 
60 days after receipt of the notice of 
termination, the owner or operator must 
notify the Director of the implementing 
agency of such failure and submit: 

(1) The name and address of the 
provider of financial assurance; 


@) The effective date of termination; 
an 

(3) The evidence of the financial 
assistance mechanism subject to the 
termination maintained in accordance 
with § 280.107(b). 


§ 260.110 Reporting by owner or operator. 

(a) An owner or operator must submit 
the appropriate forms listed in 
§ 280.111(b) documenting current 
evidence of financial responsibility to 
the Director of the implementing agency: 

(1) Within 30 days after the owner or 
operator identifies a release from an 
underground storage tank required to be 
reported under § 280.53 or § 280.61; 

(2) If the owner or operator fails to 
obtain alternate coverage as required by 
this subpart, within 30 days after the 
owner or operator receives notice of: 

(i) Commencement of a voluntary or 
involuntary proceeding under title 11 
(Bankruptcy), U.S. Code, naming a 
provider of financial assurance as a 
debtor, 

(ii) Suspension or revocation of the 
authority of a provider of financial 
assurance to issue a financial assurance 
mechanism, 

(iii) Failure of a guarantor to meet the 
requirements of the financial test, 

(iv) Other incapacity of a provider of 
financial assurance; or 

(3) As required by § 280.95(g) and 
§ 280.109(b). 

(b) An owner or operator must certify 
compliance with the financial 
responsibility requirements of this part 
as specified in the new tank notification 
form when notifying the appropriate 
state or local agency of the installation 
of a new underground storage tank 
under § 280.22. 

(c) The Director of the Implementing 
Agency may require an owner or 
operator to submit evidence of financial 
assurance as described in § 280.111{b) 
or other information relevant to 
compliance with this subpart at any 
time. 

(The information ee in this section 
have been approved by the Office of 


Management and Budget and assigned OMB 
contro! number 2050-0066) 


§ 280.111 Recordkeeping. 

(a) Owners or operators must 
maintain evidence of all financial 
assurance mechanisms used to 
demonstrate financial responsibility 
under this subpart for an underground 
storage tank until released from the 
requirements of this subpart under 
§ 280.113. An owner or operator must 
maintain = evidence —_ the aos 
underground storage site or 
owner's or operator's place of business. 
Records maintained off-site must be 


made available upon request of the 
implementing agency. 

(b) An owner or operator must 
maintain the following types of evidence 
of financial responsibility: 

(1) An owner or operator using an 
assurance mechanism specified in 
$§ 280.95 through 280.100 or § 280.102 or 
$§ 280.104 through 280.107 must 
maintain a copy of the instrument 
worded as specified. 

(2) An owner or operator using a 
financial test or guarantee, or a local 
government financial test or a local 
government guarantee supported by the 
local government financial test must 
maintain a copy of the chief financial 
officer's letter based on year-end 
financial statements for the most recent 
completed financial reporting year. Such 
evidence must be on file no later than 
120 days after the close of the financial 
reporting year. 

(3) An owner or operator using a 
guarantee, surety bond, or letter of 
credit must maintain a copy of the 
signed standby trust fund agreement 
and copies of any amendments to the 
agreement. . 

(4) A local government owner or 
operator using a local government 
guarantee under § 280.106(d) must 
maintain a copy of the signed standby 
trust fund agreement and copies of any 
amendments to the agreement. 

(5) A local government owner or 
operator using the local government 
bond rating test must maintain a dated 
copy of the bond rating certification 
signed by a representative from the 
bond rating company. 

(8) A local government owner or 
operator using ibe es card 

arantee support e rating 
Tt mui msaletaln 6 dated dey Othe 
guarantor’s bond rating certification 
signed by a representative from the 
bond rating agency. 

(7) An owner or operator using an 
insurance policy or risk retention group 
coverage must maintain a copy of the 
signed insurance policy or risk retention 
group coverage policy, with the 
endorsement or certificate of insurance 
and any amendments to the agreements. 

(8) An owner or operator covered by a 
state fund or other state assurance must 
maintain on file a copy of any evidence 
of coverage supplied by or required by 
the state under § 280.101(d). 

(9) An owner or operator using an 
assurance mechanism specified in 
§$§ 280.95 through 280.107 must maintain 
an updated copy of a certification of 
financial bility worded as 
follows, except that instructions in 
brackets are to be replaced with the 





relevant information and the brackets 


financial i 
subpart H of 40 CFR part 280 is (are) as 
follows: 

[For each mechanism, list the type of 
mechanism, , 


guarantor, surety, or institution issuing a 
letter of credit to place the amount of 


by the mechanism; or 
(2) The conditions of paragraph (b)(1) 
or (b)}(2) (i) or {ii) of this section are 
satisfied. 


(b) The Director of the implementing 
agency may draw on a standby trust 
fund when: 


(1) The Director makes a final 
determination that a release has 
occurred and immediate or long-term 
corrective action for the release is 
needed, and the owner or operator, after 
appropriate notice and opportunity to 
comply, has not conducted corrective 
action as required under 40 CFR part 
280, subpart F; or 

(2) The Director has received either: 

(i) Certification from the owner or 
operator and the third-party liability 
claimant(s) and from attorneys 
representing the owner or operator and 
the third-party liability claimant(s) that 
a third-party liability claim should be 
paid. The certification must be worded 
as follows, except that instructions in 
brackets are te be replaced with the 
relevant information and the brackets 
deleted: 

Certification of Valid Claim 
The undersigned, as principals and as legal 


representatives of [insert: owner or operator] 
and [insert: name and address of third-party 


damage 
caused mel an aoverain oo arising from 
operating [owner's or tor’s} 
underground storage tank al should be paid in 
the amount of ${|__}. 


Claimant(s) 
Attorney(s) for Claimant{s) 
(Notary) Date 


or; 

(ii) A valid final court order 
establishing a judgment against the 
owner or operator for bodily injury or 
property damage caused by an 

accidental release from an underground 
storage tank covered by financial 
assurance under this subpart and the 
Director determines that the owner or 
operator has not satisfied the 

(c) If the Director of the imp 
agency determines that the amount of 
corrective action costs and third-party 
liability claims eligible for payment 
under paragraph (b) of this section may 
exceed the balance of the standby trust 
fund and the obligation of the provider 
of financial assurance, the first priority 
for payment shall be corrective action 
costs necessary to protect human health 
and the environment. The Director shall 
pay third-party liability claims in the 
order in which the Director receives 
certifications under paragraph (oxzKt) 
of this section, and valid court ord 
under paragraph (b)(2)(ii) of this jaaiiee. 

(d) A governmental entity acting as 
guarantor under § 280.106(e), the local 
government guarantee without standby 
trust, shall make payments as directed 
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by the Director under the circumstances 
described in § 280.112 (a), (b), and {c). 


§ 280.114 Bankruptcy or other incapacity 
of owner or operator or provider of 
financial assurance. 

(a) Within 10 days after 
commencement of a voluntary or 
involuntary proceeding under title 11 
(Bankruptcy), U.S. Code, naming an 
owner or operator as debtor, the owner 
or operator must notify the Director of 
the implementing agency by certified 
mail of such commencement and submit 
the appropriate forms listed in 
§ 280.111(b) documenting current 
financial responsibility. 

(b) Within 10 days after 
commencement of a voluntary or 
involuntary proceeding under title 11 
(Bankruptcy), U.S. Code, naming a 
guarantor providing financial assurance 
as debtor, such guarantor must notify 
the owner or operator by certified mail 
of such commencement as 
under the terms of the guarantee 
specified in § 280.96. 

(c) Within 10 days after 
commencement of a voluntary or 
involuntary proceeding under title 9 
(Bankruptcy), U.S. Code, naming a local 
government owner or operator as 
debtor, the local government owner or 
operator must notify the Director of the 
implementing agency by certified mail of 
such commencement and submit the 
appropriate forms listed in § 280.111{b) 
documenting current financial 
responsibility. 

(d) Within 10 days after 


voluntary 
Tanker U.S. Code, ote mena, a 
guarantor providing a local government 
financial assurance as debtor, such 
guarantor must notify the local 
government owner or operator by 
certified mail of such commencement as 
required under the terms of the 
guarantee specified in § 280.106. 

(e} An owner or operator who obtains 
financial assurance by a mechanism 
other than the financial test of self- 
insurance will be deemed to be without 
the required financial assurance in the 
event of a bankruptcy or incapacity of 
its provider of financial assurance, or a 
suspension or revocation of the 
authority of the provider of financial 
assurance to issue a guarantee, 
insurance policy, risk retention group 
coverage policy, surety bond, letter of 
credit, or state-required mechanism. The 
owner or operator must obtain alternate 
financial assurance as specified in this 
subpart within 30 days after receiving 
notice of such an event. If the owner or 
operator does not obtain alternate 
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coverage within 30 days after such 
notification, he must notify the Director 
of the implementing agency. 

(f) Within 30 days after receipt of 
notification that a state fund or other 


owner or operator must obtain alternate 
financial assurance. 


§ 280.115 Replenishment of guarantees, 
letters of credit, or surety bonds. 

If at any time after a standby trust is 
funded upon the instruction of the 
Director of the implementing agency 
with funds drawn from a guarantee, 
local government guarantee, letter of 
credit, or surety bond, and the amount in 
the standby trust is reduced below the 
full amount of coverage required, the 
owner or operator shall by the 
anniversary date of the financial 
mechanism from which the funds were 
drawn: 

(a) Replenish the value of financial 
assurance to equal the full amount of 
coverage required, or 

(b) Acquire another financial 
assurance mechanism for the amount by 
which funds in the standby trust have 
been reduced. 

(c) For purposes of this section, the 
full amount of coverage required is the 
amount of coverage to be provided by 
§ 280.93 of this subpart. If a combination 
of mechanisms was used to provide the 
assurance funds which were drawn 
upon, replenishment shall occur by the 
earliest anniversary date among the 
mechanisms. 

6. New § 280.104 is added to read as 
follows: 


§ 280.104 Local government bond rating 
test. 


(a) A local government owner or 
operator and/or local government 
serving as a guarantor may satisfy the 
requirements of § 280.93 by having a 
currently outstanding issue or issues of 
general obligation bonds of $1 million or 
more, excluding refunded obligations, 
with a Moody's rating of Aaa, Aa, A, or 
Baa, or a Standard and Poor’s rating of 
AAA, AA, A, or BBB. 

(b) The local government owner or 
operator and/or guarantor must 
maintain a dated copy of the bond rating 
certification signed by a representative 
from the bond rating agency. 

(c) To demonstrate that it meets the 
local government bond rating test, the 
chief financial officer of the local 
government owner or operator and/or 
guarantor must sign a letter worded 
exactly as follows, except that the 
instructions in brackets are to be 


replaced by the relevant information 
and the brackets deleted: 


Letter from Chief Financial Officer 


government owner 
or operator, or guarantor]. This letter is in 
support of the use of the rating test to 
demonstrate financial for 
eee ee 
“compensa parties for bodily injury 
ond jeaperty Sastap| sand by pape 
either: “sudden accidental releases” and/or 
“nonsudden accidental releases” in the 
amount of at least {insert: dollar amount] per 
occurrence and [{insert: dollar amount} annual 
eggregate arising from operating (an) 


{List for each facility: the name and address 
of the facility where tanks are assured by the 
bond rating test]. 

The details of the issue date, maturity, 
outstanding amount, bond rating, and bond 
rating agency of all outstanding general 
obligation bond issues that are being used by 
{name of local government owner or operator, 
or guarantor] to demonstrate financial 
repensibility are as follows: [complete table] 


The total outstanding obligation of [insert 
amount] exceeds the minimum amount of $1 
million. All general obligation bonds with 
ratings have ratings that are at least 
investment grade (Moody's Baa or Standard 
& Poor's BBB). 

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 280.104{c) as such regulations were 
constituted on the date shown immediately 
below. 

[Signature] 
[Name] 
{Title} 
[Date] 


(d) The Director of the implementing 
agency may require reports of financial 
condition at any time from the local 
government owner or operator, and/or 
local government guarantor. If the 
Director finds, on the basis of such 
reports or other information, that the 
local government owner or operator, 
and/or guarantor, no longer meets the 
local government bond rating test 
requirements of § 280.104, the local 
government owner or operator must 
obtain alternative coverage within 30 
days after notification of such a finding. 

(e) If a local government owner or 
operator using the bond rating test to 
provide financial assurance finds that it 
no longer meets the bond rating test 


requizements, the local government 
owner or operator must obtain 
alternative coverage within 150 days of 
the change in status. 

7. New § 280.105 is added to read as 
follows: 


§ 280.105 Local government financial test. 

(a)(1) A local government owner or 
operator may satisfy the requirements of 
$ 280.93 by the financial test 
specified in this section. To be eligible to 
use the financial test, the local 

government owner or operator must 
oe the ability and authority to assess 
and levy taxes or to freely establish fees 
and charges. 
(2) To pass the local government 
financial test, the owner or operator 
must meet the criteria of paragraphs 
(b)(2) and (b)(3) of this section based on 
year-end financial statements for the 
latest completed fiscal year. 

(b)(1) The local government owner or 
operator must have the following 
information available, as shown in the 
year-end financial statements for the 
latest completed fiscal year: 

(i) Total Revenues. Consists of the 
sum of general fund operating and non- 
operating revenues including net local 
taxes, licenses and permits, fines and 
forfeitures, revenues from use of money 
and property, charges for services, 
investment earnings, sales (property, 
publications, etc.}, intergovernmental 
revenues (restricted and unrestricted), 
and total revenues from all other 
governmental funds including 
enterprise, debt service, capital projects, 
and special revenues, but excluding 
revenues to funds held in a trust or 
agency capacity. For purposes of this 
test, the calculation of total revenues 
shall exclude all transfers between 
funds under the direct control of the 
local government using the financial test 
{interfund transfers), liquidation of 
investments, and issuance of debt. 

(ii) Total Expenditures. Consists of the 
sum of general fund operating and non- 
operating expenditures including public 
safety, public utilities, transportation, 
public works, environmental protection. 
cultural and recreational, community 
development, revenue sharing, employee 
benefits and compensation, office 
management, planning and zoning, 
capital projects, interest payments on 
debt, and total expenditures from all 
other governmental funds including 
enterprise, debt service, capital projects, 
and special revenues. For purposes of 
this test, the calculation of total 
expenditures shall exclude all transfers 
between funds under the direct control 
of the local government using the 
financial test S {interfund transfers) and 





all payments for the retirement of debt 


(iii) Local Revenues. Consists of total 
revenues (as defined in paragraph 
(b)(1){i) of this section) minus the sum of 
all transfers from other governmental 
entities, including all monies received 
- from Federal, state, or local government 
sources. 

(iv) Debt Service. Consists of the sum 

payments on 


loans from other governments. 

(v) Current Expenditures. — of 
the sum of total 
paragraph (b] (b)(1j{ii) of this die and 
payments for retirement of debt 
—ee payments minus all capital 
e 

(vi) Total Funds. Consists of the sum 


this test, the calculation of total funds 
shall exclude agency funds, private trust 
funds, accounts receivable, value of real 
property, and other nonsecurity assets. 

(vil) Population of the area served by 
the local government. 

(2) The local government's year-end 
financial statements, if independently 
audited, cannot include an adverse 
auditor's opinion or a disclaimer of 
opinion. 

(3) The local government owner or 
operator must have a letter signed by 
the chief financial officer worded as 
specified in paragraph (c) of this section. 

(c) To demonstrate that it meets the 
financial test under paragraph (b) of this 
section, the chief financial officer of the 
local government owner or operator, 
must sign, within 120 days of the close 
of each financial reporting year, as 
defined by the twelve-month period for 
which financial statements used to 
support the financial test are prepared, a 
letter worded exactly as follows, except 
that the instructions in brackets are to 
be replaced by the relevant information 
and the brackets deleted: 


Letter from Chief Financial Officer 

1 am the chief financial officer of {insert: 
name and address of the owner or operator]. 
This letter is in support of the use of the local 


and/or “nonsudden 
accidental releases”) in the amount of at 
least [insert: dollar amount] per occurrence 
and [insert: dollar amount] annual aggregate 
arising from operating [an] underground 


storage tank{s}. 
Underground storage tanks at the following 

facilities are assured by this financial test 

{List for each facility: the name and address 


idisaetGacuchrdén ides 
this facility, list each tank assured by this 
financial test by the tank identification 
number provided in the notification 
submitted pursuant to 40 CFR 280.22 or the 


corresponding state requirements.] 

This owner or operator has not received an 
adverse opinion, or a disclaimer of opinion 
from an independent auditor on its financial 
statements for the latest completed fiscal 
year. ; 
Worksheet for Municipal Financial Self-Test 
Part I: Basic Information 

1. Total Revenues. 


eee 
b. Subtract interfund transfers 
~ ¢. Total Revenues (thousands) 
2. Total Expenditures. 
| | 
b. Subtract interfund transfers 
c. Subtract any debt retirement included in 
ND sciiiryecciscsteeiniaegiei 
d. Total Expenditures (thousands) 


3. Local Revenues. 
a. Total Revenues (from 1c) 


b. Subtract total intergovernmental 
CI tices 
c. Local Revenues (thousands) 


4. Debt Service. 
a. Interest and fiscal charges 


b. Add debt retirement 
c. Add other long term debt 


d. Total Debt Service (thousands) 


5. Current Expenditures. 
a. Total Expenditures (from 2d) 


b. Add debt retirement if subtracied in line 
2c or not included in total expenditures 


c. Subtract capita! outlays 
d. Current Expenditures (thousands) 


6. Total Funds (thousands). 
7. Population. 
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PART Ik: Application of test 


6. Total Revenues to Population. 
a. Total Revenues {from 1c} 


b. Population {from 7) 
c. Divide 8a by 8b 
d. Subtract 0.312 


9. Total Expenses to Population. 
a. Total Expenses (from 1d) 


b. Population (from 7) 

c. Divide 9a by 9b 

d. Subtract 0.306 

e. Divide by 4.38 

f. Multiply by 1.32 _ EE 
10. Local Revenues to Total Current 


Expenses. 
a. Local Revenues (from 3c) 
b. Total Current Expenses (from 5d) 


c. Divide 10a by lob 

d. Subtract 0.911 

e. Divide by 0.899 

f. Multiply by 1.73 

11. Debt Service to Populaticn. 

a. Debt Service (from 4d) 

b. Population (from 7) 

c. Divide 11a by 11b 

d. Subtract 0.0245 

e. Divide by 0.313 

f. Multiply by —1.32__E_E 
12. Debt Service to Total Revenues 
a. Debt Service (from 4d} 

b. Total Revenues (from ic) 


c. Divide 12a by 12b 

d. Subtract 0.0638 

e. Divide by 0.867 

f£. Multiply by —6.78 __EEEE 
13. Total Revenues to Total Expenses. 
a. Total Revenues (from 1c) 


b. Total Expenses {from 2d) 


c. Divide 13a by 13b 

d. Subtract 1.19 

e. Divide by 1.32 

f. Multiply by 1.39 __E_EEE 
14. Funds Balance to Total Revenues. 
a. Total Funds (from 6) 

b. Total Revenues (from 1c) 


c. Divide 14a by 14b 

d. Subtract 0.802 

e. Divide by 3.28 

f. Multiply by 2.43 __-_EE EE 
15. Funds Balance to Total Expenses. 
a. Total Funds (from 6} 

b. Total Expenses (from 2d) 


c. Divide 15a by 15b 

d. Subtract 1.04 

e. Divide by 4.78 

f. Multiply by 2.43: 

16. Total Funds to Population. 
a. Total Funds (from 6) 
b. Population (from 2d) 
c. Divide 16a by 16b 

d. Subtract 0.159 

e. Divide by 3.49 

f. Multiply by 3.27 
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17. Add 8f + Of + 10f + 11f + laf + 13f + 


(d) If a local government owner or 
operator using the test to provide 
financial assurance finds that it no 
longer meets the requirements of the 
financial test based on the year-end 
financial statements, the owner or 
operator must obtain alternative 
coverage within 150 days of the end of 
the year for which financial statements 
have been 

{e) The Director of the implementing 
agency may require of financial 
condition at any time the local 
government owner or operator. If the 
Director finds, on the basis of such 
reports or other information, that the 


requirements of § 280.105 (b) and {c), the 
owner or operator must obtain alternate 
coverage within 30 days after 
notification of such a finding. 

(f) If the local government owner or 
operator fails to obtain alternate 
assurance within 150 days of finding 
that it no longer meets the requirements 
of the financial test based on the year- 
end financial statements or within 30 
days of notification by the Director of 
the implementing agency that it no 
longer meets the requirements of the 
financial test, the owner or operator 
must notify the Director of such failure 
within 10 days. 

6. New § 280.106 is added to read as 
follows: 


§ 260.106 Local government guarantee. 

{a) A local government owner or 
operator may satisfy the requirements of 
§ 280.93 by obtaining a guarantee that 
conforms to the requirements of this 
section. The guarantor must be the state 
in which the local government owner or 
operator is located or a local 
government having a “substantial 
governmental relationship” with the 
owner and operator and issuing the 
guarantee as an act incident to that 
relationship. A local government acting 
as the guarantor must: 

(1) Demonstrate that it meets the bond 
rating test requirement of § 280.104 and 


deliver a copy of the chief financial 
's letter as contained in 
inci ce a 0 
owner or operator; 
( Demeastonte tint it pndite the 
test requirements of § 280.105 
and deliver a copy of the chief financial 
officer’s letter as contained in 
§ 280.105(c) to the local government 


owner or 
{b) ff the local government guarantor 
is unable to for self insurance 


» guarantee terminate 
no less than 120 days after the date the 
owner or operator receives the 
notification, as evidenced by the return 
receipt. The owner or operator must 
obtain alternative coverage as specified 
in § 280.114{c). 

(c) The 


(1).1f, in the default or incapacity of 


the owner or operator, the 
guarantees to funda standy trast 
directed by the Director of 


implementing agency, the guarantee 
em oa worded as specified in 
d) of this section. 

pa) “Qi, e default or incapacity of 
the owner or operator, the guarantor 
guarantees to make payments as 
directed by the Director of the 
implementing agency for taking 
ore action or we ting third 
parties for bodily injury 
damage, the guarantee shall Seaies 
as specified in paragraph [(e) of this 
section. 

(d) If the guarantor is a state, the local 


example I of this paragraph, except that 
instructions in brackets are to be 
replaced with relevant information and 
the brackets deleted. If the guarantor is 
a local government, the local 
government guarantee with standby 
trust must be worded as specified in 
example II of this paragraph, except that 
instructions in brackets are to be 
replaced with relevant information and 
the brackets deleted. 


L Local Government Guarantee With Standby 
Trust Made By a State 


Guarantee made this [date] by [name of 
state], herein referred to as guarantor, to (the 
state implementing agency] and to any and ail 


24717 
third parties, and obliges, on behalf of [local 
government owner or operator]. 
Recitals 
(1) Guarantor is a state. 
ee er eee 
or operates the 
storage tanks) covered by this 


way beta bee 
Peph ontepe fort one he 
facility{ies) where 


on 


guarantees to [implementing 
agency] and to any and all third parties that: 
In the event that [local 
or operator] fails to provide alternative 
coverage within 60 days after receipt of a 
notice of cancellation of this guarantee and 
the [Director of the implementing agency] has 


fund a standby trust fund in accordance with 
the provisions of 40 CFR 280.112, in an 
amount not to exceed the coverage limits 
specified above. 

In the event that the [Director] determines 


releases arising out of the operation of the 
above-identified tank{s) in accordance with 
40 CFR part 280, subpart F, the guarantor 
upon written instructions from the {Director} 
shall fund a standby trust fund in accordance 
with the provisions of 40 CFR 280.112, in an 
amount not to exceed the coverage limits 
specified above. 

If [owner or operator] fails to satisfy a 
judgment or award based on a determination 
of liability for bodily injury or property 
damage to third parties caused by [“sudden™ 
and/or “nonsudden”] accidental releases 
arising from the operation of the above- 
identified tank({s), or fails to pay an amount 
agreed to in settlement of a claim arising 
from or alleged to arise from such injury or 
damage, the guarantor, upon written 
instructions from the {Director}, shall fund a 
standby trust in accordance with the 
provisions of 40 CFR 280.112 to satisfy such 
judgment{s), award(s), or settlement 





t{s) up to the limits of 
agreement(s) up coverage 


to notify [owner or 
mail of a voluntary or 
involuntary under Title 9 
{Bankruptcy}, U.S. Code naming guarantor es 
debtor, within 10 days after commencement 
of the proceeding. 
(5) Guarantor to remain bound under this 
guarantee notwi' 


effective no earlier than 120 days after 
receipt of such notice by [owner or operator], 
return receipt 


government owner or operator] that is not the 
direct result of a release from a petroleum 


underground storage tank; 

(e) Bodily damage or property damage for 
which [insert: owner or operator] is obligated 
to pay damages by reason of the assumption 
of liability in a contract or agreement other 
than a contract or agreement entered into to 


meet the requirements of 40 CFR 280.93. 
(8) Guarantor expressly waives notice of 


regulations were constituted on the effective 
date shown immediately below. 
Effective date: 


Standby Trust Meade By a Local Government 
Guarantee made this [date} by [name of 
guaranteeing entity], a local government 
organized under the laws of [name of state], 
herein referred to as guarantor, to [the state 


implementing agency] and to any and all 
third parties, and obliges, on behalf of [local 
government owner or operator]. 
Recitals 

at) Guarantor meets or exceeds [select one: 

the local government bond rating test 

requirements of 40 CFR 280.104 or the local 
government financial test requirements of 40 
CFR 280.105}. 

(2) [Local government owner or operator] 
owns or operates the following 
storage tank(s) covered by this tee: 
[List the number of tanks at ea cility and 
the name(s) and address(es) of the 
facility{ies) where the tanks are located. If 
more than one instrument is used to assure 
different tanks at any one facility, for each 
tank covered by this instrument, list the tank 
identification number provided in the 
notification submitted pursuant to 40 CFR 
part 280 or the corresponding state 
requirement, and the name and address of 
the facility.] This guarantee satisfies 40 CFR 
part 280,-subpart H requirements for assuring 
funding for [insert: “taking corrective action” 
and/or “compensating third parties for bodily 
injury and property damage caused by” 
either “sudden accidental releases” or 
“nonsudden accidental releases” or 
“accidental releases”; if coverage is different 
for different tanks or locations, indicate the 
type of coverage applicable to each tank or 
location] arising from operating the above- 
identified underground storage tank(s) in the 
amount of [insert dollar amount] per 
occurrence and [insert: dollar amount] annual 
aggregate. 

-(3) Incident to our substantial 
governmental relationship with [local 
government owner or operator], guarantor 
guarantees to [implementing agency] and to 
any and all third parties that: 

In the event that [local government owner 
or operator] fails to provide alternative 
coverage within 60 days after receipt of a 
notice of cancellation of this guarantee and 
the [Director of the implementing agency] has 
determined or suspects that a release has 
occurred at an underground storage tank 
covered by this guarantee, the guarantor, 
upon instructions from the [Director] shall 
fund a standby trust fund in accordance with 
the provisions of 40 CFR 280.112, in an 
amount not to exceed the coverage limits 
specified above. 

In the event that the [Director] determines 
that [local government owner or operator] 
has failed to perform corrective action for 
releases arising out of the operation of the 
above-identified tank(s) in accordance with 
40 CFR part 280, subpart F, the guarantor 
upon written instructions from the [Director] 
shall fund a standby trust fund in accordance 
with the provisions of 40 CFR 280.112, in an 
amount not to exceed the coverage limits 
specified above. 

If [owner or operator] fails to satisfy a 
Judgment or award based on a determination 
of liability for bodily injury or property 
damage to third parties caused by (“sudden” 
and/or “nonsudden”} accidental releases 
arising from the operation of the above- 
identified tank(s), or falls to pay an amount 
to in settlement of a claim arising from or 
alleged to arise from such injury or damage, 
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the guarantor, upon written instructions from 
the [Director], shall fund a standby trust in 
accordance with the provisions of 40 CFR 
280.112 to satisfy such judgment(s), award(s), 
or settlement agreement(s) up to the limits of 
coverage specified above. 

(4) Guarantor agrees that, if at the end of 
any fiscal year before cancellation of this 
guarantee, the guarantor fails to meet or 
exceed the requirements of the self-insurance 
mechanism specified in paragraph (1), 
guarantor shall send within 120 days of such 
failure, by certified mail, notice to [local 
government owner or operator], as evidenced 
by the return receipt. 

(5) Guarantor to notify [owner or operator] 
by certified mail of a voluntary or involuntary 
proceeding under Title 9 {Bankruptcy} U.S. 
Code naming guarantor as debtor, within 10 
days after commencement of the proceeding. 

(6) Guarantor to remain bound under this 
guarantee notwithstanding any modification 
or alteration of any obligation of [owner or 
operator] pursuant to 40 CPA part 280. 

(7) Guarantor agrees to remain bound 
under this guarantee for so long as [local 
government owner or operator] must comply 
with the applicable financial responsibility 
requirements of 40 CFR part 280, subpart H 
for the above identified tank(s), except that 
guarantor may cancel this guarantee by 
sending notice by certified mail to [owner or 
operator}, such cancellation to become 
effective no earlier than 120 days after 
receipt of such notice by [owner or operator, 
as evidenced by the return receipt. 

(8) The guarantor’s obligation does not 
apply to any of the following: 

(a) Any obligation of [local government 
owner or operator] under a workers’ 
compensation, disability benefits, or 
unemployment compensation law or other 
similar law; 

(b) Bodily injury to an employee of [insert: 
local government owner or operator] arising 
from, and in the course of, employment by 
{insert: local government owner or operator]; 

(c) Bodily injury or property damage arising 
from the ownership, maintenance, use, or 
entrustment to others of any aircraft, motor 
vehicle, or watercraft; 

(d) Property damage to any property 
owner, rented, loaded to, in the care, custody, 
or control of, or occupied by [insert: local 
government owner or operator] that is not the 
direct result of a release from a petroleum 
underground storage tank; 

{e) Bodily damage or property damage for 
which [insert: owner or operator] is obligated 
to pay damages by reason of the assumption 
of liability in a contract or agreement other 
than a contréct or agreement entered intu to 
meet the requirements of 40 CFR part 220.93. 

(9) Guarantor expressly waives notice of 
acceptance of this guarantee by [the 
implementing agency], by any or al} third 
parties, or by [local government owner or 
operator]. 

I hereby certify that the wording of this 
guarantee is identical to the wording 
specified in 40 CFR 280.1(d) as such 
regulations were constituted on the effective 
date shown immediately below. 

Effective date: 


{Name of guarantor] 
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[Name of person signing] 
[Title of person signing] 
Signature of witness or notary: 


(e) If the guarantor is a state, the local 
without 


information and the brackets deleted. 


L Local Government Guarantee Without 
Standby Trust Made by a State 
Guarantee made this [date] by [name of 
state}, herein referred to as guarantor, to {the 
state implementing agency] and to any and 
all third parties, and obliges, on behalf of 
[local government owner or operator]. 


] per 
occurrence and {insert: dollar amount] annual 


aggregate. 

(3) Guarantor guarantees to {implementing 
agency] and to any and all third parties and 
obliges that: 


shall make funds available to pay for 
corrective actions and compensate third 
parties for bodily injury and property damage 


In the event that the [Director] determines 
that [local government owner or operator] 
has failed to perform corrective action for 


releases arising out of the operation of the 
above-identified tank{s) in accordance with 
40 CPR part 280, subpart F, the guarantor 
written instructions from the 
make funds available to pay 
corrective actions in an amount not to exceed 
the coverage limits specified above. 
If {owner or operator] fails to satisfy a 
judgment or award based on a 


amount not to exceed the coverage limits 
above. 


specified 

(4) Guarantor agrees to notify {owner or 
operator] by certified mail of a voluntary or 

proceeding under Title 9 

{Bankruptcy}, U.S. Code naming guarantor 
as debtor, within 10 days after 
commencement of the 

(5) Guarantor agrees to remain bound 
under this guarantee notwithstanding any 
modification or alteration of any obligation of 
[owner or operator] pursuant to 40 CFR part 
280. 


(6) Guarantor agrees to remain bound 


financial 
requirements of 40 CFR part 280, subpart H 
for the above identified tank(s), except that 
guarantor may cancel this guarantee by 
sending notice by certified mail to {owner or 
operator], such cancellation to become 
effective no earlier than 120 days after 
receipt of such notice by jowner or operator], 
as evidenced by the return receipt. If notified 
of a probable release, the guarantor agrees to 
remain bound to the terms of this guarantee 
for all charges arising from the release, up to 
the coverage limits specified above, 
notwithstanding the cancellation of the 
etn ee eet es eee. 


unemployment compensation law or other 
similar law; 

[b) Bodily injury to an employee of {insert 
local governmen 


maintenance, 
entrustment to others of any aircraft, motor 
vehicle, or w. 

(d) Property damage to any property 
owner, rented, loaded to, in the care, custody, 
or control of, or occupied by [insert: local 
government owner or operator] that is not the 
direct result of a release from a petroleum 


underground storage tank; 

(e) Bodily damage or property damage for 
which [insert: owner or operator] is obligated 
to pay damages by reason of the assumption 
ef bakditty bn 0 couteact or equemanth ober 


than a contract or agreement entered into to 


government owner or operator}. 
Recitals 

(1) Guarantor meets or exceeds [select one: 
the local government bond rating test 
requirements of 40 CFR 280.104 or the local 


requirement, 
ee 
iy ? es action” 


In the event that [local 
or operator] fails to provide alternative 
coverage within 60 days after receipt of a 
notice of cancellation of this guarantee and 
the [Director of the implementing agency] has 
determined or suspects that a release has 
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If [owner or operator] fails to satisfy a 
judgment or award based on a determination 
of liability for bodily injury or property 


arising from the operation of the above- 
identified tank(s), or fails to pay an amount 
agreed to in settlement of a claim arising 
from or alleged to arise from such injury or 
damage, the guarantor, upon written 
instructions from the [Director], shall make 
funds a*vailable to compensate third parties 
for bod.ly injury and property damage in an 


specified 
(4) Guarantor agrees that if at the end of 
fiscal year before cancellation of this 


failure, by certified mail, notice to [local 
government owner or operator], as evidenced 
by the return receipt. 

(5) Guarantor agrees to notify [owner or 


) 

a within 10 days after commencement 
oO 

(6) Guarantor agrees to remain bound 
under this guarantee notwithstanding any 
modification or alteration of any obligation of 
[owner or operator] pursuant to 40 CFR part 
280. 


(7) Guarantor agrees to remain bound 
under this guarantee for so long as {local 
government owner or operator] must comply 
with the applicable financial responsibility 
requirements of 40 CFR part 280, subpart H 
for the above identified tank(s), except that 


effective no earlier than 120 days after 
receipt of such notice by [owner or operator], 
as evidenced by the return receipt. If notified 
of a probable release, the guarantor agrees to 
remain bound to the terms of this guarantee 
for all charges arising from the release, up to 
the coverage limits specified above, 


notwithstanding the cancellation of the 
guarantee with respect to future releases. 

(8) The guarantor’s obligation does not 
apply to any of the following: 

(a) Any obligation of [local government 
owner or operator} under a workers’ 
compensation disability benefits, or 
unemployment compensation law or other 
similar la 


iw; 

(b) Bodily injury to an employee of [insert: 
local government owner or operator] arising 
from, and in the course of, employment by 
{insert: local government owner or operator}; 

(c) _— injury or property damage arising 
from the ownership, maintenance, use, or 
entrustment to others of any aircraft, motor 
vehicle, or watercraft; 

(d) Property damage to any property 
owner, rented, loaded to, in the care, custody, 
or control of, or occupied by [insert: local 
government owner or operator] that is not the 
direct result of a release from a petroleum 
underground storage 

(e) Bodily jena or property damage for 

——- [insert: owner or operator] is obligated 

by reason of the assumption 
of liability in a contract or agreement other 
than a contract or agreement entered into to 
meet the requirements of 40 CFR 280.93. 

(9) Guarantor expressly waives notice of 
acceptance of this guarantee by [the 
implementing agency], by any or all third 
parties, or by [local government owner or 
operator], 

I hereby certify that the wording of this 
guarantee is identical to the wording 
specified in 40 CFR 280.106(d) as such 
regulations were constituted on the effective 
date shown immediately below. 

Effective date: 

[Name of guarantor] 

[Authorized signature for guarantor] 
} 


Signature of witness or notary: 


9. New § 280.107 is added to read as 
follows: 


§ 280.107 Local government fund. 


A local government owner or operator may 
satisfy the requirements of § 280.93 by 
establishing a dedicated fund account that 
conforms to the requirements of this section. 
A dedicated fund will be considered eligible 
if it meets one of the following requirements: 

(a) The fund is dedicated by state 
constitutional provision, or local government 
statute, charter, ordinance, or order to pay for 
taking corrective action and for compensating 
third parties for bodily injury and property 
damage caused by accidental releases arising 
from the operation of petroleum underground 
storage tanks and is funded for the full 
amount of coverage required under § 280.93, 
or funded for part of the required amount of 
coverage and used in combination with other 
mechanism(s) that provide the remaining 
coverage; or 


(b) The fund is dedicated by state 
constitutional provision, or local government 
statute, charter, ordinance, or order as a 
contingency fund for general emergencies, 
including taking corrective action and 
compensating third parties for bodily injury 
and property damage caused by accidental 
releases arising from the operation of 
petroleum underground storage tanks, and is 
funded for ten times the full amount of 
coverage required under § 280.93, or funded 
for part of the required amount of coverage 
and used in combination with other 
mechanism(s) that provide the 
coverage. If the fund is funded for less than 
ten times the amount of coverage required 
under § 280.93, the amount of financial 
responsibility demonstrated by the fund may 
not exceed one-tenth the amount in the fund; 
or 

(c) The fund is dedicated by state 
constitutional provision, or local government 
statute, charter, ordinance or order to pay for 
taking corrective action and for compensating 
third parties for bodily injury and property 
damage caused by accidental releases arising 
from the operation of petroleum underground 
storage tanks. A payment is made to the fund 
once every year for seven years until the fund 
is fully-funded. This seven year period is 
hereafter referred to as the “pay-in-period.” 
The amount of each payment must be 
determined by this formula: 


TF—CF 
Y 


Where TF is the total required financial 
assurance for the owner or operator, CF is the 
current amount in the fund, and Y is the 
number of years remaining in the pay-in- 
period, and: 

(1) The local government owner or operator 
has available bonding authority, approved 
through voter referendum (if such approval is 
necessary prior to the issuance of bonds), of 
an amount equal to the difference between 
the required amount of coverage and the 
amount held in the dedicated fund. This 
bonding authority shall be available for 
taking corrective action and for compensating 
third parties for bodily injury and property 
damage caused by accidental releases arising 
from the operation of petroleum underground 
storage tanks, or 

(2} The local government owner or operator 
has a letter signed by the appropriate state 
attorney general stating that the use of the 
bonding authority will not increase the local 
government's debt beyond the legal debt 
ceilings established by the relevant state 
laws. The letter must also state that prior 
voter approval is not necessary before use of 
the bonding authority. 

[FR Doc. 90-13547 Filed 6-15-90; 8:45 am] 
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Program Reguiations 

AGENCY: Office of the Assistant 
Secretary for Public and Indian Housing, 
HUD. 

AcTION: Interim rule. 


SUMMARY: This rule consolidates in part 
905 most regulations from chapter IX of 
HUD's rules (title 24 of the Code of 
Federal Regulations) that govern the 
operations and management of 
programs administered by Indian 
Housing Authorities (IHAs), based on a 
proposed rule published on June 29, 1988 
(53 FR 24554). It also includes changes to 
rules governing the public and Indian 
housing programs, generally, that have 
been made effective in rulemakings 
published during the intervening period. 
_ Principal among the intervening rules 
are the Indian Housing Act 
Amendments interim rule published on 
ber 26, 1988 (53 FR 37494), and 
the Self-Help Development interim rule 
published on September 26, 1988 (53 FR 
37503). Those rules dealt with eligibility 
for the Mutual Help Homeownership 


program 
who perform labor on their 
homes, called the Self Help program, 
and they were issued pursuant te the 
Indian Housing Act of 1988. 
Dates: Effective date: October 1, 1980. 
Comments due date: August 17, 1990. 
ADDRESSES: Interested persons are 
invited to submit comments 
this rule to the Rules Docket Clerk, 


Department 

Development, 451 Seventh Street, SW.., 
Washington, DC 20410. Communications 
should refer to the above docket number 
and title. A copy of each communication 
submitted will be available for public 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
above address. 

As a convenience to commenters, the 
Rules Docket Clerk will accept public 
comments transmitted by facsimile 
(“FAX”) machine. The telephone 
number of the FAX receiver is (202) 708- 
4337. (This is not a toll-free number). 
Only public comments of six or fewer 
total pages will be accepted via the FAX 


transmittal. This limitation is necessary 


in order to assure reasonable access to 
the equipment. Comments sent by FAX 
in excess of six pages will not be 
accepted. Receipt of FAX transmittals 
will not be acknowledged, except that 
the sender may request confirmation of 


receipt by calling the Rules Docket Clerk 


(202) 708-2084. (This is not a toll-free 
number.) 


FOR FURTHER INFORMATION CONTACT: 


Dominic Nessi, Director, Office of Indian 


Housing, room 4232, Department of 
Housing and Urban Development, 
Washington, DC 20410; telephone (202) 
708-1015 (voice), or (202) 708-0850 


(TDD). (These are not toll-free numbers.) 


SUPPLEMENTARY INFORMATION: 
L Paperwork Reduction Act Statement 


The information collection 
requirements in this rule have been 
approved by OMB for the fo!lowing 
provisions, many of which are identical 
to existing provisions, under the 
Paperwork Reduction Act of 1930. The 
sections containing information 
collection requirements and their 
respective OMB approval numbers are 
listed as follows: 


DET. CRG) annaancasccascansensecnsenccccesncenceccseocee: 


905.505 (C) -neenneee 
IO cccccecserceasscceresosrerectcsrsceanienie 


905.610(c) 
905.655 


905.620 ........ 


Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Rules and Regulations 


Information on the estimated public 
reporting burden is provided under the 
Preamble heading Findings and 
Certifications. Send comments regarding 
this burden estimate or any other aspect 
of this collection of information, 
including suggestions for reducing this 
burden, to the HUD Rules Docket Clerk 
at the address stated above; and to the 
Paperwork Reduction Project (2577- 
xxxx), Office of Management and 
Budget, Washington, DC 20503, 
Attention: Desk Officer for HUD. Please 
include the respective OMB control 
number listed above in parenthesis for 
the particular paperwork requirement on 
which you are commenting. 


I. Background 

This comprehensive rule consolidates 
into one part in the Code of Federal 
Regulations the major statutory and 
regulatory requirements applicable to 
Indian housing, in response to demands 
of Indian leaders and in furtherance of © 
the Indian Housing Act of 1988. Before 
the creation of this rule, part 905 
covered some matters applicable solely 
to Indian housing, but Indian housing 
was also governed by the Department's 
requirements found throughout chapter 
EX of title 24. Most of the requirements 
concerning operations, particularly of 
rental projects, were to be found in parts 
912, 913, 960, 965, 968, 969, 970, and 990. 
Now, those requirements, as well as the 
basic contracting requirements of part 
85, are found in the revised part 905. 

Enactment of the Indian Housing Act 
of 1988 (Pub. L. 100-358, 102 Stat. 676) 
underscored the need for this separate 
comprehensive rule applicable to Indian 

The Indian Housing Act cf 1988 

created a separate title II of the United 
States Housing Act of 1937 (42 U.S.C. 
1437aa) applicable to Indian housing 
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and provided that changes to the 
existing title would not automatically 
apply to Indian housing. It also provided 
that the Indian housing program is to be 
administered in accordance with 
regulations issued under notice and 
comment rule’ procedures, in 
consultation with indian housing 
authorities. 

Among the topics covered in the new 
part 905 that are not contained in the old 
part 905 are regulations concerning 
occupancy, financial management, 
utilities, demolition/disposition, and 
modernization. The regulations affecting 
Indian housing that have not been 
consolidated in part 905 are those found 
in title 24 CFR chapters I, VII and XI, 
and in part 961 (grants for drug 
elimination in public and Indian housing 
programs). 


‘IL. Reason for Interim Rule 


Although this rule was preceded by a 
proposed rule cn which there was public 
comment, this rule includes changes 
based on other intervening rules as well. 
Among the rules incorporated in this 
rule is part 85, which governs 
procurement of goods and services by 
recipients of Federal grants, including 
Indian Housing Authorities (IHAs). 
Since that rile requires that a Federal 
agency should not impose restrictions 
on the contracting process unless a 
grantee has performed poorly enough to 
be judged “high risk”, the approach of 
the proposed rule to relieve only IHAs 
determined to have superior 
administrative capability of 
requirements for prior HUD approval 
has been revised in this rule. See 
§ 905.135. Another change made as a 
result of evaluating part 85's impact on 
Indian housing is to create a new 
subpart B dealing with procurement, 
including the subject of Indian 
preference. 

The Department believes that it may 
be useful to obtain public comment on 
these changes, although it would be 
contrary to the public interest to delay 
any further the effectiveness of this rule 
as a whole. Consequently, the 
rulemaking project moves ahead to 
become an effective rule, although 
comment is solicited on these portions 
of the rule that are significantly differént 
from the proposed rule. 


IV. Changes Made in the Rule 
Public Comments—General 


One of the public comments was that 
a second comment period should be 
offered on this rule before it is made 
final, because it is so comprehensive, 
and because the next version will 
incorporate the contents of rules that 


were pending when the proposed rule 
was being developed—which have not 
received scrutiny by IHAs with respect 
to their particular concerns. In effect, 
= commenter seeks another proposed 

e. 

Because of the length of this rule, any 
publication of it is likely to take place a 
considerable length after the previous 
publication, and thereby require the 
inclusion of intervening changes. 
Therefore, the Department believes that 
intervening changes are an insufficient - 
— for republication as a proposed 

e. 

However, this rule does include some 
major reformulations of procurement 
provisions that are applicable to IHAs 
by way of 24 CFR part 85, and the 
Department has determined that seeking 
comment on these provisions is 
advantageous. Consequently, the entire 
rule is being issued as an interim rule, 
on which public comment is sought, but 
the rule will take effect in this form in 
order to make effective provisions that 
are ostensibly already effective but may 
not have been properly understood in 
the context of Indian preference without 
this reformulation. 

The use of the phrase “HUD 
requirements” as the standard for IHA 
compliance was the subject of challenge 
by one commenter. The substitute. 
phrase suggested by the commenter was 
“HUD regulations and contracts”. The 
basis for the objection was that 
“requirements” imposed by methods 
short of contract or rulemaking subject 
to public procedure are not authorized 
by law, and that imposing penalties for 
failure to comply with HUD handbook 
provisions or with field office 
memoranda leads to disputes between 
IHAs and HUD field offices and to 
inconsistent interpretations of the 
contracts and regulations. 

The Department certainly wants to 
avoid disputes between IHAs and HUD 
field offices and inconsistent 
interpretations of the contracts and 
regulations. To the extent possible, the 
objectionable phrase has been replaced 
with more specific reference to the 
regulations and contracts. However, 
there are occasional situations where 
specific procedures for complying with 
regulatory or contractual requirements 
are stated in HUD handbooks and 
where a reference to a HUD handbook 
is made in this rule. We hope that the 
changes satisfy the concerns of the 
commenter. 

A third general comment was that the 
Mode! Tribal Ordinance should be 
restored to provide accessibility, 
simplicity, and efficiency. The 
Department plans to include the Model 
Tribal Ordinance in the Indian Housing 


Management handbook, to be published 
after completion of this rulemaking. 
Inclusion of the ordinance in the 
regulations would require rulemaking to 
change its content in the future and 
resulting inflexibility. Moreover, since 
any IHA generally needs to refer to the 
model ordinance once, at its creation, it 
is unnecessary to include this somewhat 
lengthy document in the regulation. 


Subpart A—General 
Applicability and Scope (§ 905.101) 


The comment was made that the 
statement in this section that this part is 
a complete statement of HUD 
regulations governing the development 
and operation of Indian housing, except 
as supplemented by other parts in other 
chapters of title 24, should indicate that 
all of these other parts are, in fact, 
cross-referenced in this part. We believe 
that this section so states. 


Definitions (§ 905.102) 


The definition of “adjusted income” 
was modified in the interim rule 
published on September 26, 1988 to 
implement the Indian Housing Act of 
1988. The change was to permit the 
deduction of excessive travel expenses 
(up to $25 per week), if that amount 
were greater than a family’s child care 
expenses. Commenters objected to being 
limited to one or the other of these 
deductions. The excessive travel 
expense deduction was added by the 
Act, and the statutory language framed 
the deduction in terms of an alternative 
to the child care expense deduction. 
HUD does not have the discretion to 
combine the deductions. There were 
also public comments on that rule urging 
HUD to calculate its “adjusted income” 
based on the amount actually received 
by a family, instead of basing it on a 
gross income minus certain deductions. 
Congress has expressly adopted the 
approach of allowing certain specified 
deductions from gross income in its 
formulation of the income-based rents 
and homebuyer payments. Since the 
definition of adjusted income is 
specified by statute, HUD is not free to 
make this type of change without a 
legislative amendment. 

Two practical issues concerning 
implementation of income computation 
were raised in response to that interim 
rule. Both related to the reliability of 
predicting income: predictions based on 
the previous year’s income might be 
unreliable in an economy based on an 
erratic industry such as the timber 
industry; and reporting of increases of 
income should be delayed to allow a 
“grace period” before new higher rents 





are to be charged. If a family's income is 
very erratic, it is possible that it should 


does often act to provide a “grace 
period”, at least where an IHA does not 
require interim réexaminations for every 
increase in income. Again, much 
discretion is left to IBAs in these 
matters. 

The definition of an “approved 
certifying organization” was taken from 
a rule generally applicable to all lower 
income housing programs, and it did not 
include any reference to Indian 
preference regulations. Commenters 
indicated that it should. (The Indian 
preference provisions apply not to HUD 
procurement or approval of an 
organization but to an IHA‘s 
procurement.} We believe that the 
definition is not the place to make any 
specific ; 


ownership 

Indian Housing Act of 1988. At the 
suggestion of a commenter and to 
conform to the change made by the 1988 


The definition in this rule follows the 
definition prescribed in section 3 of the 
1937 Act, which is 62 years of age or 
older. A change for the purposes of the 
Indian housing program would require 
legislative change. 

The definition of “force account 
labor” did not include reference to a 
piece work basis of employment, and 
one commenter suggested that it be 
changed to permit piece work based on 
nationally accepted standards 
identifying the amount of time required 
for completion of various tasks. It would 
permit individuals to perform work in a 


manner similar to a subcontractor, but 
without the overhead. After a oe 
investigation, the Department has 
concluded that this method of 
employment is not permissible within 
current Federal Iabor laws (Davis-Bacon 
Act). 

“HUD" should be defined to mean the 


Headquarters 

term “HUD” is used in many ways in 
this rule. For example, a contract 
described as being between HUD and 
an IHA is not merely a contract between 
the office of Indian Programs field office 
and the IHA. Therefore, we have not 


precisely which level of the Department 
is intended. In some cases the term 
“HUD Field Office” is used, and it is 
defined to refer to the appropriate HUD 
Office of Indian Programs. In other 
cases, the Assistant Secretary for Public 
and Indian is referenced, where 
the intent is to have HUD Headquarters 
involved. 

The definition of “Indian area™ was 
modified to reflect the definition stated 
in the 21988 Act, as suggested by a 
commenter. 

Definitions related to operating 
subsidy calculations referred to PHAs, 
not FHAs. They have been revised to 
refer to FHAs or the general term 
“housing authorities”, where 
appropriate. The definition for 
“formula” will still reference housing 
authorities because there were no 
Indian Housing Authorities in the 
original sample group om whose data the 
formula was based. 

The definition of “Net family assets™ 
should exclude Individual Indian 
Monies held in trust with the Bureau of 
Indian Affairs, a commenter suggested, 
because it is not cost-effective to obtain 
and verify information about these smal! 
amounts of money. Also, the reference 
to income from trust funds should be 
deleted because if there is a distribution 
it would be excluded as “sporadic” 
income. 

The Department that 
Individual! Indian Monies held in trust 
with the BIA should be treated the same 
as other trust funds in irrevocable trusts: 
They are excluded from the calculation 
of net family assets. a language 
to that effect has been added. The 
reference to income from a trust fund 
has been deleted, so that they will be 
treated the same as other possible 
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“income”. If the income payments are 
sporadic and unpredictable they will be 
excluded, but if they are regular and 
predictable, they will be inchided. 

We note that this definition, as other 
definitions relating to income, follow the 
same language as those applicable to 
most of HUD’s assisted housing 
programs (under both the United States 
Housing Act of 1937 and certain 
provisions of the National Housing Act}. 
Changes im these definitions require 
consultation with the Department of 
Agriculture, in accordance with 
statutory directive, since that agency is 
reauired to follow HUD’s definitian of 
income (and related definitions). 
Therefore, any significant change to 
these definitions would require 
concerted action. 

The definition of “shared housing” is 
not found in the rule text, although the 
preamble to the proposed rule indicated 
it was there. The Department has 
implemented rules for shared housing 
arrangements in some components af 
the Section 8 Housing Assistance 
Payments program, but not in the public 
housing program. At the time the 
proposed rule was first under 
development, a proposed rule providing 
for shared housing in the public housing 
program had been developed, but it was 
later abandoned as unnecessary. Since 
Indian housing follows the 
public housing modef rather than the 
Section 8 program model, there is no 
reason to add the definition to this rule. 


Types of Lower Income Housing 
Projects (§ 905.105) 

In the rental program, leases should 
be month-to-month from the beginning, 
instead of initially for one year, because 
a family may need the unit for a period 
of less than a year. We agree with the 
commenter that an IHA should be able 
to set an initial lease term of less than 
one year when it is appropriate. This 
section has been modified to permit a 
shorter initial lease term. 


Assistance From FHS and BIA 
($ 905.220}. 

This rule should require that IHS and 
BIA respond to IHAS within 30 days and 
that HUD be the lead agency when BIA 
action is necessary. Although HUD is 
sympathetic to the frustrations of IHAs 
with delays, the Department cannot 
agree that this rule can control their 
actions. However, HUD, IHS, and BIA 
will explore more specific 





’ 
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ty of Civil Rights Statutes 
($ 905.113 of Proposed; § 905.115 of 
Interim Rule) 


Commenters contended that this 


have their own civil rights acts that may 
apply to actions of an IHA. It should not 
try to predict what laws apply, but 
sRould acknowledge the = of civil 
rights laws and recommend that each 
IHA consult its own legal counsel to 
determine the applicable laws. 

Contrary to the commenter’s 
statement, Federal Civil Rights laws, 
including the Indian Civil Rights Act, 
take precedence over Tribal or State 
laws. Therefore, we have made no 
change in this section. 

The argument was raised by several 
commenters that preference in 
admission for Indians should not be 
viewed as a racial preference, but a 
political preference for members of the 
Tribe—citizens of their governments. 
The political status of Federally 
recognized Tribes is accorded by the 
Bureau of Indian Affairs of the 
Department of the Interior. The statutory 
authority for the HUD Indian Housing 
program does not direct assistance to 
Indians on the basis of a political (trust) 
relationship with the government (as in 
the case of BIA programs) but on the 
basis of the low income status of 
families. Hence, the statutory authority 
for the program does not support the use 
of a political nce. In any event, it 
is still true that Federal laws do take 
precedence and that each IHA should 
consult its own legal counsel about the 
applicability of various civil rights laws. 


Indian Preference in Employment and 
Contracting (§ 905.120 of Proposed; 
§ 905.165 of Interim Rule) 


This section should be redrafted to 
include required compliance with 
applicable Tribal preference laws 
applicable to contracting and 
employment, to the extent that such 
laws are not inconsistent with Federal 
law. The Department concludes that it is 
not possible to include a general 
statement that requires compliance with 
Tribal preference laws. Applicability of 
each Tribe's preference provisions 
require HUD review to determine how 
they interact with Federal requirements. 

What does it mean to give preference 
in training and employment 
opportunities to Indians, as required by 
the clause required to be included in 
each contract and subcontract by 
section 7(b) of the Indian Self- 
Determination and Education 
Assistance Act? There is a-chart for 
procurement activities but not for 


training and employment activities. 
Does the issue arise only when the 
Indian and non-Indian applicants are 
equally qualified? 

ee 
these questions in several places. 
ee 

training and t with respect to 
IHAs, and § 905.180(c) describes it with 
respect to contractors. With respect to 
the latter, basically, preference is to be 
given in any “new hires” to qualified 
Indians. 


Compliance With Other Federal 
Requirements (§ 905.125 of Proposed; 
§ 905.120 of Interim Rule) 


Flood Insurance. With respect to flood 
insurance, the term “community” needs 
to be explained. Most Tribes have not 
enacted flood elevation restrictions 
required for participation in the National 
Fiood Insurance program, and using 
county or township flood hazard maps 
presents problems of Tribal eee 
over trust lands. The 
Silden etal edennetee 
that if the land is Indian trust land, the 
entity with authority over it must have 
taken the required action. 

Wage Rates. A commenter stated that 
an IHA should be able to pay w for 
laborers and mechanics at a wage 
scale established by the Tribe, in 
recognition of sovereignty of Indian 
Tribes, instead of paying the Davis- 
Bacon wage rate, for which a wage 
determination must be solicited from the 
Department of Labor. In support of this 
position, the commenter said that Davis- 
Bacon wage rates in the North Slope of 
Alaska applied to ongoing maintenance 
work will make costs in the villages 
prohibitively high. 

The Department is required by section 
12 of the United States Housing Act of 
1937 (“1937 Act”) to mandate payment 
of Davis-Bacon wage rates on all 
“development” activities, which include 
construction and rehabilitation, and to 
mandate payment of wage rates 
determined or adopted (after a 
determination under State, Tribal or 
local Jaw) by HUD on all maintenance 
(including nonroutine maintenance 
activities. (See § 905.120{c)(2).) 
However, HUD may consider 
information on local prevailing wage 
rates provided by the IHA or Tribe 
when HUD determines the wage rates 
for maintenance operations. 

An IHA urged HUD to allow Davis- 
Bacon wage rates to be waived for 
projects of 25 or fewer units and define 
the locality where the local rate may be 
established as the Tribal service area or 
jurisdiction. Section 12 of the 1937 Act 
provides an exception for projects of 
fewer than 9 units in section 8 projects, 


but contains no other exceptions. A 
legislative amendment would be needed 
for HUD to have authority to establish a 
25 unit threshold in the regulation. The 
relevant locality for Davis-Bacon 


An IHA urged HUD to allow the IHA 
to make the determination of prevailing 
ae for professional and 

services, without any HUD 
copeuaeh ieadieadiaealteematiaeas 
powers of Tribes; or, at a minimum, 
include Tribal law as one of the laws 
considered by HUD in making its 
determination. Section 12 of the 1937 
Act requires that the determination of 
wages prevailing in the locality be made 
by the Secretary, or alternatively, that 
the Secretary may adopt a wage rate 
after a determination of a prevailing rate 
under applicable State, Tribal or local 
law. The Secretary does not have the 
authority to delegate the responsibility 
to determine professional and technical 
wage rates, although the Secretary may 
consider information about local rates 
supplied by the IHA. If there is a Tribal 


determinations have been made, the 
Secretary may in his discretion adopt 
the determinations already made under 
the Tribal law. However, the Secretary's 
determination is to be based on 
“applicable State or local law”, which in 
the case of Indian housing includes 
Tribal law. Consequently, the Secretary 
may be guided by any determinations 
already made by a Tribe about local 
wage rates. 

Environmental Role of Tribes. 
Commenters urged that HUD allow the 
Tribe to perform the environmental 
clearance, since it is extremely aware of 
archeological and conservation 
concerns. This rule is not the controlling 
regulation on the subject of whether 
tribes can assume these functions. The 
rules that are controlling do not permit 
the responsibility to be transferred to 
another entity by the responsible 
Federal agency, although they do 
anticipate the participation of Indian 
tribes in decisions affecting Indian 
lands. 

Part 800 of title 36 of the Code of 
Federal Regulations refers to 
participation in the Historic 
Preservation process by Indian Tribes. 
Section 800.1(c)(2){iii) states that, 

An Indian tribe may participate in 
activities under these regulations in lieu of 

ion Officer with 


State Historic Preservation Officer concurs, 
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tribe acts as the State Historic 
Preservation Officer, the Federal agency 
involved is still required by the National 
Historic Preservation Act (and §§ 800.1 
(a) and (c)(1){i)) to be responsible for 
taking into account the effects of the 
agency's undertaking on properties 
included in or eligible for the National 
Register of Historic Places, to afford the 
Advisory Council a reasonable 
opportunity to comment on the 

ing, and,to minimize harm to 
any National Historic Landmark. 

Similarly, in accordance with the 

National Environmental Policy Act of 
1969 (“NEPA”) and implementing 
Executive Orders and Council of 
Environmental Quality regulations (40 
CFR parts 1500-1508), HUD has 
responsibility for preparing the 
environmental assessment. Consultation 
with the applicant and governmental 
agencies, including Indian tribes, is to 
take place during this process, but HUD 
as the Federal agency involved is 
responsible for making the 
environmental determinations. (See 40 
CFR 1501.2 and 1506.5.) 


Frequency of Audit. The requirement 
that audits be performed annually was 
criticized as burdensome. IHAs 
indicated a preference for audits to be 
performed once every two years. The - 
Single Audit Act, as implemented by 24 
CFR part 44, requires that all housing 
authorities have annual audits except 
for those with Federal funding under 
$25,000. Therefore, HUD cannot change 
this requirement. 


Establishment of IHAs Pursuant to State 
Law (§ 905.130 of Proposed; § 905.125 of 
Interim Rule) 


The rule should reflect that State 
chartering of an IHA to operate within 
Tribal lands must be consistent with 
applicable Tribal law and cannot be in 
violation of any Tribal ordinance or 
resolution that would otherwise prohibit 
a State-chartered entity within Tribal 
lands. The creation of IHAs under State 
law or Tribal law must conform with the 
requirements under the Act and HUD 
regulations. The jurisdiction of State- 
created IHAs to operate on Tribal lands 
must be detersained on an individual 
basis because there are varied types of 
land and differing legal jurisdictions 
involved. 


Establishment of IHAs by Tribal 
Ordinance (§ 905.135 of Proposed; 
§ 905.126 of Interim) 


This section requires that an IHA 
submit evidence that its ordinance 
establishing the IHA either has been 
approved by the Department of the 
Interior or has been reviewed and not 
objected to by that agency. A 
commenter said that HUD lacks the 
legal authority to require approval of 
this Tribal ordinance by the Department 
of the Interior (citing Kerr McGee Corp. 
v. Navajo Tribe. 471 U.S. 195 (1985)). 

The case cited dealt with whether in 
the absence of a desire by the 
Department of the Interior to review 
Tribal laws taxing mineral production 
where the Department had the authority 
to regulate mineral leasing. The court 
decided that the Department need not 
review each such ordinance if it did not 
want to. Here the question is whether 
HUD, as an agency granting Federal 
assistance to housing authorities can 
insist that an applicant for assistance 
submit its enabling legislation to another 
Federal agency for review (where that 
agency is not unwilling to perform the 
function). 

HUD does have the authority to insist 
that its grantees be organized in a way 
that assures that they have all powers 
necessary to carry out the 
responsibilities mandated by the 1937 
Act. It is for that reason that HUD 
insists on use of a particular form of 
ordinance, or the right to approve any 
variation from that form. 


IHA Commissioners (§ 905.140 of 
Proposed; § 905.130 of Interim Rule} 


This section permits an IHA 
commissioner to be eligible for 
employment by the IHA under unusual 
circumstances, where the need is 
documented and the employment is 
approved by HUD. A commenter 
objected to ever permitting such 
employment. 

The Department believes that a total 
prohibition on employment of an IHA 
commissioner by an IHA would be too 
limiting. Although the practice should be 
limited to extremely unusual 
circumstances, as now provided in the 
interim rule, there may be occasions 
when the IHA and local community may 
need this flexibility. 


Administrative Cepability (§ 905.145 of 
Proposed; § 905.135 of Interim Rule) 


Coramenters stated that this section of 
the proposed rule did not reflect the 
consensus reached between the 
Secretary's Committee for Native 
American and Indian Housing, the 
National American Indian Housing 


Council, and HUD officials in Phoenix in 
1988. A right of appeal should be added; 
a need for new housing should be given 
a higher priority than the Administrative 
Capability Assessment (ACA) score in 
awarding funding; numerical scores for 
the ACA should not be included in the 
rule, or else criteria for determining the 
score should be stated; and an IHA 
should be treated as satisfying the 70 
percent score if it is expected to reach it 
within a reasonable period of time. 

The Department agrees that this 
section needed wabstantial revision. It 
has been re-designed to incorporate the 
Housing and Community Development 
Act of 1987 changes, the consensus 
reached with members of the Indian 
housing community, and the provisions 
of part 85. As requested, rights of appeal 
for sanctions related to funding have 
been added and references to ACA 
scores have been deleted. In addition, 
provisions for the IHA to enter into a 
management improvement plan to 
rectify deficiencies, as anticipated by 
part 85, has been outlined. 


Certification of Housing Managers 
(§ 905.150 of Proposed; § 905.140 of 
Interim Rule) 


Indian organizations should be the 
approved certifying organizations. There 
is no statutory basis for restricting 
certification to Indian organizations, as 
recommended. However, the 
Department can judge applicants for 
“approved certifying organizations” on 
their knowledge and familiarity with the 
Indian housing program. Revisions to 
the section have been to reflect this 
concern. 

Paragraph (c)(4) of this section 
provides that the standards, criteria, and 
program for certification of housing 
managers are “subject to periodic 
review and reapproval or disapproval 
not less than annually by the HUD 
Certification Review Committee.” One 
commenter recommended that the 
standards should be reviewed 
biennially, instead, to allow assurance 
of continuity of training for 
certifications, while reducing 
unnecessary reporting and 
recordkeeping. 

The language of the proposed rule 
allows the Department the flexibility to 
respond to concerns raised by attendees 
at the certification courses on a more 
timely basis. The recommended change 
would actually require the Department 
to review the standards, criteria and 
certification program of each 
organization every two years whether or 
not it believes the review is necessary. 

Funds for training should be provided 
outside the Performance Funding System 
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erence in development contracting, 
development 


seeking coverage of expenses. 

In keeping with a public comment, 
paragraph {d) has been clarified to 
permit employment of housing managers 
who have probationary certificates (and 
consequent eligibility of their salaries as 
cenaieelicacnieeaa 

ee 

following chart shows how the 
provisions of this interim rule 
correspond to sections of the rule in 
effect at the date of publication. 


Subpart A—General 


The proposed rule contained several 
sections dealing with procurement 
matters: § 905.120 concerning Indian 
preference in employment and 
contracting, § 905.230 concerning Indian 


proposed rule noted that a government- 
wide regulation had been issued on the 
topic of procurement, which was 
codified at 24 CFR part 85 for HUD, and 
that the proposed rule did not reflect 
integration of that rule’s content. Now 
that the Department has had the time to 
consider fully the impact of part 85 on 
Indian housing, we have decided that all 
the sections in part 905 that deal with 
the subject need to be placed in one new 
subpart, eliminating duplicative 
discussion and reflecting the 
government-wide requirements. 
Consequently, this rule contains a new 
subpart B on the topic of procurement, 
which integrates the content of the 
sections enumerated above. The 
principal difference from current rules, 
in addition to the reorganization, is that 
new procedures have been developed 
for small purchases. 

This new subpart is divided into six 
sections. The first section discusses 

procurement standards; it sets forth the 
Federal a that are — 
to procurement and specifies those 
areas where the IHA is required to 
develop and implement additional 
procedures. The second section notes 
the applicability of Indian preference in 
the procurement process, cites the 
eligibility requirements and sets forth 
the complaint procedure to be followed 
in the event of disputes. The third 
section specifies other requirements 
applicable to development contracts, 
such as bonding and equal employment 
opportunity. The fourth section 
prescribes the situations under which 
local prevailing wage rates are 
preempted by a Federal rate. The fifth 
section outlines the methods of 
procurement that an IHA or contractor 
may use; incorporates the approved 
ways of Indian 
and includes new, relaxed 
for small purchases. The sixth section 
discusses the requirements for Indian 
preference in training and employment. 
The last section incorporates by 
reference the administrative 

ts of part 85 that are 

applicable to IHA contracts. 

There were a few public comments on 
provisions that are now contained in 
this procurement subpart. 

With respect to Indian preference, 
found in § 905.230 of the proposed rule, 
there were three significant comments. 
First, [HAs stated that they should be 
permitted to use tribal preferences or 


should permit an IHA to reject a bid if 
appropriate references are not 

They also suggested that HUD should 
maintain a list of contractors that IHAs 
have found to be satisfactory. Third, 
IHAs suggested that a sole bid should 
not be required to be rejected if it meets 
all the criteria and is within the budget. 


procurement 
regulations {24 CFR 85.36{c)(2)) prohibit 
the use of statutorily or administratively 
imposed in-State or local geographical 
preferences in the evaluation of bids or 
proposals. Therefore, no change has 
been made in response to this comment. 
However, locally developed preferences 
that do not pertain to local residence are 


The new procurement regulations also 
require FHAs as recipients of Federal 
grants to make awards only to 
responsible contractors possessing the 


required 
CFR 85.36(b)(8) to give consideration to 
such matters as contractor integrity, 
compliance with public policy, record of 
past performance, and financial and 
technical resources, although HUD does 
not believe it necessary to specify in this 
rule that a specific procedure of 
obtaining references is required. 
Although HUD does not maintain a list 
of “acceptable” contractors, there is a 
list maintained by the General Services 
Administration of contractors that have 


been determined by a Federal 


government agency not to have 
performed satisfactorily, which is 


available at HUD field offices, and 
which is required to be consulted before 
any contract award. 

The requirement that a sole bid be 
rejected and the solicitation be 
republished applies to the case where 
the solicitation is restricted to Indian- 
owned enterprises and Indian 
organizations. In that situation, the 
proposed rule did not require rejection 
in every case, but did require that 
acceptance of the bid would take place 
only under circumstances— 
unusually favorable price or concern 
about the effect of delay associated with 
readvertising. 

In the case where a bid solicitation is 
not restricted to Indian-owned 





enterprises and Indian tions, 
the rule permitted award to the lowest 
responsive bid, without reference to 
response a only nae bidder. The 
Department believes that these 
provisions of the proposed rule follow 
the spirit of competition mandated by 
part 85; and, therefore, the interim rule 
contains the same provisions, at 
§ 905.175 (c) and (d). 

was an objection to the 
inclusion in § 905.235 of the proposed 
rule of a requirement that IHAs develop 
specific rules for bid protest procedures. 
IHAs claim that it is too expensive and 
would unnecessarily restrict the IHA's 
legal rights. The new procurement 
regulations applicable to all HUD 
programs provide that IHAs, as 
grantees, must have protest procedures 
to handle and resolve disputes relating 
to their procurement and must disclose 
to HUD information whenever a protest 
is submitted. A protestor must then 
. exhaust all administrative remedies 
with the IHA before pursuing a protest 
with HUD. Allowing the IHA to develop 


rather than diminishing the IHA's legal 


rights. 

The following chart shows how the 
sections of this interim rule correspond 
to sections of the rule in effect on the 
date of publication: 


Subpart B—Procurement 


Subpart C—Development 


Roles and Responsibilities of Federal 
Agencies (§ 905.201 of Proposed; 
§ 905.110 of Interim Rule) 

A request was made to include the 
contents of the interdepartmental 
agreement in these regulations. We 
agree with the comment and it has been 
restored as appendix I to subpart C of 
this rule. 

A comment was made that the roles of 
HUD, BIA, and IHS must be clearly 
delineated on a reservation-by- 
— basis. Although the roles of 

these agencies are not delineated in the 
body of this rule, they are specified in 


the interdepartmental agreement. In 
addition, handbook guidance to the field 
offices encourages the development of 
memoranda of agreements among the 
various entities that affect particular 
reservations that need to be addressed 
separately. 

A commenter suggested that the 


. definition of “off-site” should be 


included in the interagency agreement, 
since it has important consequences for 
the source of funding for utilities. The 
recommended definition was, “all 
property other than the site(s) approved 
for the construction of dwelling{s) or 
other project structures.” A definition of 
“off-site” may be adopted among the 
revisions to the interdepartmental 
agreement and we will propose 
consideration of the suggested 
definition. 


Allocation (§ 905.205) 


Comments were made that half of the 
units should be allocated among the 
regions, and the other half should be 
allocated on a needs basis. The 
Congress has specified that HUD must 
allocate units based on “housing need”. 
Therefore, allocation of units will 
continue to be made with “need” as a 
primary consideration. In response to 
criticism of the data supplied by BIA for 
determination of “need”, HUD is 
reviewing alternatives to the BIA 
consolidated housing survey process for 
determining need. In addition to BIA 
data, HUD will consider other related 
data. 


Development Priorities (§ 905.210) 


Although this section provides for 
acquisition to be the preferred 
development method, the regulations do 
not deal with this method in any great 
detail. The regulations do provide 
general guidance. Additional, more 
detailed direction will be included in a 
forthcoming Indian Housing 
Development Handbook. 

Objection was expressed to the 
requirement that there be cooperation 
agreements with a locality when an IHA 
acquires units, because the local 
government can refuse to execute such 
an agreement, vetoing the acquisition of 
additional units of Indian housing. 
Cooperation agreements are required by 
section 5(e)(2) of the 1937 Act in 
connection with the development of all 
housing under that Act. 


Production Methods and Requirements 
(§ 905.215) 


A comment was made that it is an 
intrusion into the financial affairs of a 
Tribe to require a Tribe to provide 
security when an IHA uses the force 
account method of construction. Federal 
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procurement regulations require security 
for construction projects funded with 
Federal funds (24 CFR 85.36(h)). 
However, this section has been changed 
to permit the HUD field office to 
determine whether the security will be 
provided by the tribe or the IHA. This 
change accommodates the use of force 
= by an IHA created under State 
aw 

Given the nature of the — 
method, where the IHA only acquires 
the units after they are completed, a 
commenter suggested that the 
requirement for 100 percent performance 
and payment bonds is unnecessary. As 
stated above, Federal procurement 
regulations generally require such 
security. However, they do state that the 
Federal agency may determine that its 
interest is adequately protected under 
the policy of the grantee (the IHA, in this 
case). Under this authority, we have 
revised this section to require the 
standard 100 percent bonds, or other 
security approved by HUD. “unless 
otherwise required by State law.” The 
intent of the italicized phrase is to 
permit a much lower percentage of 
security, reflecting the generally lower 
risk of this method of development. The 
IHA's determination on the type of 
security to require will be made based 
on its evaluation of the developer's 
capacity, experience, and capability. 
The phrase in quotations has been 
added so that the IHA will comply with 
State law on this subject, which is a 
likely subject of State law. 

A suggestion was made to reinstate 
the recognition of the “Modified 
Turnxey” method of development. It has 
been added. 

A recommendation was made to 
eliminate the requirement that 
advertisements disclose the maximum 
total contract price. We agree that 
elimination of this requirement may 
result in the generation of more 
competitive and lower bids, and we 
have eliminated it from paragraph (b). 


Application Procedures (§ 905.220) 


A commenter objected to the 
elimination of the existing rule's 
procedure for an IHA to appeal if HUD 
disapproves an application or approves 
fewer units than were proposed in the 
application from the proposed rule. The 
reason the appeal was eliminated in the 
proposed rule was that by the time an 
IHA expressed its objections to the 
action and HUD made a decision on the 
appeal, all of the funding for the fiscal 
year would be committed to other IHAs. 
Therefore, there would be no remedy 
available. The elimination of the 
reference does not prevent any IHA 
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-— expressing its objections, but it 
ent an IHA from developing 

false opes about the availability of 
additional funding at that point in the 
selection process. The Department has 
—— to keep this provision as it was 
in posed rule. 

Collteentebe also suggested that HUD 
be required to act upon an application 


A recommendation concerning 
Total Development Cost (“TDC”) 
tandard proposed that a development 
program should be approvable even 
though its cost exceeds the amount of 
the program reservation so long as it is 
within the TDC standard for the 
development. The HUD Appropriation 
Act for 1990 addressed the issue of how 
the TDC standards for various types of 
housing are to be established: they are 
to be based on nationally 
residential construction cost indices for 
publicly bid construction of a good and 
sound quality. Since enactment of that 
Act, the Department has evaluated the 
method of determining the appropriate 
cost of a development and has totally 
revised section. 
— reservationsand oe 
elopment programs are contro y 
the upper limit established by the TDC 
standard, but the Department does not 
use the upper limit as the approvable 
amount for each development. HUD 
Field Office Directors will determine the 
appropriate amount for a program 
reservation, within the TDC standard, 
by reviewing the cost of actually 
constructed Indian housing and 
reserving an amount that is reasonable 
for the particular development. 

The proposed rule contained a 
provision permitting an IHA to increase 
the number of units to be developed, 
within the approved development cost, 
provided it submitted a justification and 
evidence that the tribe would provide 
some form of security acceptable to 
HUD to cover any excess costs. One 
commenter objected to the provision 
dealing with security from the tribe, 
since some IHAs are created pursuant to 
State rather than tribal law and have 
insufficient ties to the tribe to be able to 
secure such backing. The la of 
the rule has been abbreviated to require 
the IHA, in the case of a desire to 
increase the number of units, to submit 
to HUD a request to amend the program 
reservation, including a justification for 
the increase. The reference to tribal 
backing has been eliminated. 

Several commenters requested an 
increase in the allowance for planning 
funds from three percent to five percent. 
No has been made in this 


change 
provision (paragraph (d)), since it 


already permits higher amounts to be 
approved for planning where certain 
conditions are satisfied. 

Since the financing of Indian housing 
has been converted from a system of 
two stages of loans to two stages of 
grants, the proposed rule provided for 
execution of an ACC at each stage. The 
comment was made that there should be 
only one ACC, which would cover the 
entire amount anticipated to be needed 
for project development, to be executed 
at the earlier of the IHA’s request for 
planning funds or upon approval of the 
development. The suggestion was based 
on a concern to the 
and reduce the paperwork burden, and 
it was suggested that the HUD field 
office would be able to judge an IHA's 
ability to perform and to terminate the 
ACC for failure to perform adequately. 

An ACC executed for the entire 
amount of the development at the 


legal 
concerns relating to de-obligation of 
funds in the event the IHA is unable to 
develop the project. Therefore, the 
hescyauswrerkrrar samt asd py 
tically to execute an 
AOU es ttnaudl on Aer he acai 


completion of the planning stage. 

A request was made that HUD should 
permit the use of funds from a rental 
project for the planning of another 
project. In order to maintain the fiscal 
integrity of each project, government 
accounting practices prohibit the 
commingling of funds. (In the case of 
staff usually to work ona 
rental project, part of an employee's 
time can be separately allocated to the 
work done on development of a new 
project.) 

Development program (§ 90S.225) 


A commenter suggests that IHAs 
should have a longer time than 12 
months to submit a development 
program and recommends 18 months, 
two years or 30 months. The 
and Community Development Act 
1987 prohibits recapture of funds during 
the 30 months following the date of 
program reservation. If the IHA is to 
reach construction start by 30 months, 
HUD considers 12 months a reasonable 
period for submission of a development 
program. However, this section has been 
modified to indicate that if a ° 
development program is not submitted 
within that period, HUD will contact the 
IHA to attempt to resolve any problems 
preventing its submission. 


Site Selection Criteria (§ 905.240 of 
Proposed; § 905.230 of Interim) 


A comment was made that the 
reference to “local and/or regional” 
plans should be deleted, because Tribal 
plans should always 


land, so that the IHA can convey title to 
the land as well as to the building. This 
recommendation is infeasible since 


program designed 

unique needs of Native Americans who 
occupy Indian reservation “trust land”. 
This commenter also stated that IHAs 


There was objection to the limit on a 
homesite's size to one acre, because 


. The Departmen 
the provision that a site shall not exceed 
one acre in size without HUD 
but has added a concession to Tribal or 
local policy with respect to the size of 
homesites on trust land. The cost for 
each site is to be allocated based‘on its 
size relative to the size of the land used 
for the entire project. 


pursuing any change to the current 
funding practices. 


Appraisals (§ 905.250 of Proposed; 
§ 905.240 of Interim Rule) 


A comment was made that it is 
and costly in time and 
appraisals on trust 
that it is difficult to 
determine the exact value of restricted 
land and that it is very costly to conduct 
appraisals for all donated sites on 
Indian reservations. Therefore, this ruie 





provides that all trust (restricted) land 
on Indian reservations will be valued at 
$1,500.00, and an appraisal will only be 
necessary where the value of the land is 
expected to exceed that amount. 


Design Criteria (§ 905.260 of Proposed: 
§ 905.250 of Interim Rule) 

The increased flexibility given to 
IHAs in design matters was applauded. 
But an IHA suggested that there should 
be some reference to compliance with 
national fire protection codes. The rule 
has been revised to require compliance 
with model building codes where local 
Tribal comprehensive codes do not 
exist, in accordance with the 1988 Act. 
The provision of this section permitting 
HUD to disapprove a design if it 
determined that the project could not be 
constructed within the allowable project 
cost limit was criticized because it did 
not specifically allow an IHA to 
challenge that determination. Although 
the rule does not expressly state that an 
THA may challenge such a 
determination, there is no restriction 
against it. 

Total ip Cost (§ 905.265 of 
Proposed; § 905.255 of Interim) 

A recommendation was made that 
HUD Indian Program field offices be 
allowed to approve increases of up to 
five percent above the TDC standard, if 
circumstances warrant it. The recent 
enactment of Public Law 101-144, 


more than 10 percent, to be approved by 
“the Secretary”. A recommendation to 
eliminate the administratively 
determined cost cap of $92,000 per unit 
for Alaska has been resolved by the 
new system mandated for all TDCs by 
the ————_ (Pub. L. 101-144). 
commenter 
eine iii a, 
should be allowed to be excluded from 
the TDC limit, although they should still 
be permitted to be covered by program 
funds. The new statute requires that all 
development costs must be considered 
in any test of compliance with the TDC 
limits. However, if site acquisition costs 
cause the TDC to exceed the limit, the 
Secretary may find that there is good 
cause for permitting the project cost to 
exceed the limit. 


A commenter on the interim rule 
implementing amendments made by the 
Indian Housing Act of 1988, 
recommended revising § 905.255(g) 
concerning construction at reasonable 
cost to include a reference to the cost of 
long-term operation of the project as 
well as the cost of construction. We 


agree that this is an improvement and 


have included the change in this rule. 


Construction and Inspections (§ 905.270 
of Proposed; § 905.260 of Interim Rule) 


The reduction in HUD oversight of 
IHAs with superior administrative 
capability was praised by commenters. 
However, one request was made that 
the test for which IHAs qualify for 
reduced oversight be based on 
development capability, and one request 
was made that HUD'’s presence at the 
final inspection be eliminated. 

This rule incorporates a change from 
giving reduced oversight to IHAs with 
“superior administrative capability” to 
reducing oversight on all IHAs except 
those determined by HUD to be “high 
risk”. This change reflects the issuance 
of 24 CFR part 85, which provides for 
minimal oversight by Federal grant 
agencies over local government grantees 
except where there has been such a 
determination. As requested, 
development capacity is one of a 
number of factors used in determining 
whether an IHA is “high risk”, and 
paragraph (f) has been revised to 
provide that HUD will decide whether to 
participate in the final inspection based 
on the IHA’s performance on the 
development of the project up to that 
time. 

A commenter indicated that an IHA 
should not be required to issue an 
interim certificate of completion when 
punchlist items remain to be finished. 
This section has been revised to permit 
but not require issuance of the interim 
certificate under these circumstances 
(and where seasonal completion items 
remain). 

One commenter remarked that the 12 
month period given for an IHA to move 
from approval of a development 
program to construction start is too long, 
and suggested that it be changed to nine 
months—with the possibility of an 
extension to as long as 18 months total. 
The Department prefers to keep this 
period at 12 months, believing it to be a 
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reasonable time for this step. Correcting 
Deficiencies (§ 905.280 of Proposed; 
§ 905.270 of the Interim) 

HUD was urged to ensure funding for 

the legal services to sue for breach of 

warranty to make corrections, since 
operating receipts are only available 
when there are excess operating funds. 
The Department cannot guarantee funds 
for legal services under these 
circumstances. However, if additional 
funds are required for this purpose, HUD 
will consider requests for amendment 
funds for litigation, in appropriate cases. 

The following chart shows how the 
sections of this subpart C correspond to 
the sections of the rule in effect upon 
publication of this interim rule: 


Subpart C—Development 


Subpart D—Operation 
Admission policies (§ 905.301) 

To properly implement the 
requirements that preference be given in 
admission to persons qualifying for 
certain Federal selection preferences, 

§ 905.301(a}(2) has been revised to 
include reference to these preferences. 

To bring this rule into compliance 
with 24 CFR part 750, § 905.301 has been 
modified to add paragraph (a)(3){iv), to 
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require IHAs to obtain and verify social 
security numbers in the course of 
income certifications. In addition, a new 
paragraph (a)(3)(v) adds a requirement 
that IHA admission policies stipulate 
procedures for determining rights of 
succession to an IHA unit in the event of 
the death of a homebuyer where no 
successor has been designated by 
contract. 

Pet ownership was the subject of 
paragraph (d) of the proposed rule, in 
accordance with a statutory provision in 
effect when that rule was published. 
However, the Indian Housing Act of 
1988 provided that the previously 
enacted provision concerning pets did 
not apply to Indian Housing, so that 
provision has been eliminated, as in the 
interim rule published on September 26, 
1988. 

The proposed consolidated Indian - 
housing rule provided that an IHA could 
request higher income limits where 
decent, safe, and sanitary housing is not 
otherwise being provided in an Indian 
area even for those of relatively high 
income and there is no available source 
of funding for such housing. The interim 
rule provided that income limits could 
be raised (or lowered) only in extremely 
unusual cases, where family incomes 
are unusually high (or low). The reason 
for that change was that the Indian 
Housing Act of 1988 addressed the issue 
of admitting Indian families to the 
Indian housing program whose incomes 
were above the income limits, and it 
specifically limited the number. Section 
3(b)(2) of the United States Housing Act 
of 1937 authorizes an increase (or 
decrease) in income limits in this 
program solely when family incomes in 
the area are unusually high (or low). 
There is no other statutory basis for 
changing the income limits, and there is 
now a statutory basis for limiting the 
number of families admitted who have 
incomes in excess of the income limits. 

One IHA objected to the language 
permitting increases in the income limits 
only in “extremely unusual cases”, 
because it advocated allowing higher 
income families to participate in the 
situations described in the proposed 
rule. It stated that there are numerous 
situations where housing is unavailable 
in an Indian area for those of relatively 
high income, even in light of new HUD 
rules permitting FHA mortgage 
insurance on reservation land. The 
Department disagrees with this 
comment. To date, we have not received 
a request for special Indian income 
limits. Moreover, the Department 
concludes that it is not authorized to 
increase income limits on any basis 
other than that stated in section 3({b)(2). 


This interim rule also contains new 
language stating that changes in 
admission income limits are approved 
jointly by the Assistant Secretary for 
Housing and the Assistant Secretary for 
Public and Indian Housing, with the 
concurrence of the Secretary of 
Agriculture (as required by law). Field 
offices and IHAs are not authorized to 
approve such changes. This procedure is 
not a difference from current practice, 
but a specific restatement of current 
procedure. 

With respect to the admission of non- 
elderly single persons, § 905.301(d) 
contains language from the current 
§ 912.3. A new paragraph (e) has been 
added to authorize [HAs to admit “near- 
elderly” families or individuals ahead of 
other families or individuals in the 
absence of qualified elderly families. 
Federal Selection Preferences (§ 905.305 

An all-new § 905.305 has been crea 
to elaborate on the statutory 
requirement that preference be extended 
to families involuntarily displaced, 
living in substandard housing, or paying 
more than 50% of family income for rent 
in determining the admission of families 
to this program, as well as to other 
HUD-assisted housing. (For example, 
see §§ 880.613 and 960.211.) 

Prohibition on Housing Assistance to 
Ineligible Aliens (§ 905.310) 

Section 214 of the Housing and 
Community Development Act of 1980, as 
amended by section 329 of the Housing 
and Community Development 
Amendments of 1981 (42 U.S.C. 1436a), 
section 121 of the Immigration and 
Control Act of 1986, and section 164 of 
the Housing and Community 
Development Act of 1987, prohibits 
making assistance under the United 
States Housing Act of 1937 (“Act”) 
available for the benefit of ineligible 
aliens. A proposed rule to implement 
section 214 was published on October 
19, 1988 (53 FR 41038). A final rule is 
expected to be published soon, and this 
section will then be modified to reflect 
its content. 


Determination of Rents and Homebuyer 
Payments (§ 905.315) 


There was at least one comment 
recommending addition of a provision to 
allow forbearance of the amount of the 
administration charge when a 
homebuyer is unable to make a 
scheduled payment. No such 
forbearance provision has beén added 
to this section, or to the following 
subpart, because IHAs already have 
limited authority to establish repayment 
agreements to permit catching-up on 
overdue amounts. However, we 
continue to require enforcement of 
leases and homebuyer agreements, and 


copes tases 
then it is the IHA’s 


initiate eviction, or to transfer oo 
homebuyer to the rental program. 

Paragraph (c)(2) has been revised to 
add reference to verification of 
information with respect to alien status 
and social security number received in 
the application or income certification 
processes. 

Language found in § 905.315(c)(4) of 
the proposed rule restricting eviction of 
families based on their income has been 
dropped from this rule because it is 
irrelevant. The part of that paragraph 
addressed to rental units is generally not 
applicable in the context of Indian 
housing programs, and the specific 
provisions relating to homeownership 
programs are more fully stated 
elsewhere. 


Annual Income (§ 905.320) 


One commenter suggested that the 
income of all full-time students, 
regardless of age, be excluded from the 
family’s income. This interim rule does 
not incorporate that change, in the 
interest of maintaining consistency with 
income definitions among all HUD 
assisted housing programs. However, 
student income is one of several types of 
income under consideration for 
exclusion in a Department-wide 
redefinition of income that will be the 
subject of a separate rulemaking. 

Another comment on the topic of 
income was a request that the statutory 
exclusion of $2,000 of per capita shares 
be clarified to cover the first $2,000 
received annually. The present rule (by 
way of an implementing Notice) simply 
re-states the language of the statutory 
exemption. In response to a GAO audit, 
the Department has gone on record as 
agreeing that clarification of the 
language is desirable, but it is HUD’s 
position that such further specification 
should be initiated by the Congress, 
rather than by one of the several 
Executive departments responsible for 
administration of the policy. 


Total Tenant Payment (§ 905.325) 


Several commenters requested that 
the statutory authorization for IHAs to 
establish ceiling rents based on the 
market value of a unit be addressed in 
this rule. This policy would permit 
families who must remain in rental 
housing (where 30 percent of adjusted 
income is required for rent) while 
waiting for a Mutual Help unit to 
become available (where a lower 
percentage is usually charged) to avoid 
paying an unreasonably high rental 
charge. 
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When it is complete, it will amend this 
section. 
Sections 905.315{a) and 905.325(b) 


income to the tenant 


Mutual Help Required Monthly Payment 
(§ 905.330) 
to ue critical 


promulgate rules with respect to 
collections policies and to furnish 
information copies to the HUD field 
office. In the case of an IHA determined 


submitted to HUD for approval. 


Maintenance and Improvements 
(§ 905.345} 
There was at least one comment 


which requires the homebuyer to 

orm such services. This interim rule 
eaves the cited language intact.We | 
believe that the IHA has a legitimate 
interest in making sure that its 


subsidy. This suggestion was rejected 
because the Department does not a 


special purpose basis for Mutual Help 
homes where it is necessary to 
rehabilitate a vacant home before 


homebuyer ceases to be in compliance 
with the homebuyer agreement, annual 
inspections will be reinstituted 
immediately. 


Correction of Management 
($ 905.360 of Proposed: § 905.350 of 
Interim Rule} 

The proposed rule’s § 905.350 on 
procurement and § 905.355 on 
contracting have been moved to subpart 
B, which oovers procurement activities. 


risk” IHAs in subpart A of this part and 
in 24 CFR part 85. 


Tenant sae reed in sunats 
(§ 905.365 of Proposed; § 905.355 of the 


Interim Rule) 
In the proposed rule, it was noted that 
964—which tenant 


part governs 
participation with respect to the public 


as Resident Management Corporations 
or Resident Councils, as described in 


Department 
decided that it would be advantageous 
for a modified version of part 964 to 
apply to Indian Housing Authorities. 
The revised section, therefore, tracks 
§§ 964.1, 964.3, 964.7, 964.15, 964.19 and 


(The 
Organization” is defined in this rule to 
mean the same as the statutory term 
“Resident Council”.} The term 
“resident”, as used in the terms Resident 


program, and the Mutual Help program. 


IHA Employment Practices (§ 905.360 of 
Interim Rule) 


This section is new. Its purpose is to 
make clear that the Indian 
requirements of section 7(b) of the 
Indian self-Determination and Education 
Assistance Act are applicable to IHA 


employment as well as to their 
con This section does 


interim rule to the sections of the 
currently effective rule: 


Subpart D—Operation 


9125-8127 


905.304, 913.108, 
913.109 
913.106 


913.107 





Federal Register / Vol. 55, No. 117 / Monday, june 16, 1990 / Rales and Regulations 24733 


Homeownership Program 
Scope and Applicability (§ 905.401) 
IHAs objected to the proposed rules 
changes to the accounts used in the 
Mutual Help program and that 
HUD refrain from creating yet another 
program for IHAs to administer. The 
Department agrees with this comment, 
and therefore has restored the Mutual 


Help programs existing accounts in this 
interim rule. The 


subpart F}, is 
development method. Once the units are 
developed under this method, they must 
comply with Mutual Help requirements. 


Application [§ 905.407 of the Interim 
Rule) 


This section 


corresponds to 
paragraphs va opr a $ 905.410 
of the proposed rule, which deal only 
with the application. The portion of 
proposed § 905.410 that dealt with 
construction has been moved to a new 
§ 905.413. 


HUD Review of Application (§ 905.410 
of the Interim Rule) 


This new section has been added to 
clarify what standards applied to 
determine whether an application will 
be funded. 


Special Mutual Help Development 
Provisions (§ 905.410 of Proposed; 
§ 905.413 of the Interim Rule) 


Six commenters recommended that 
contractors do not need a copy of the 
Mutual Help and Occupancy agreement 
that is executed by homebuyers. We 
agree and have removed that provision. 
Several IHAs also stated that they 
should not have to contract separately 
for MH construction. HUD 
continue to provide that there be 
separate construction contracts for 
development of rental units and for 
development of MH units, because these 
different types of units are to be 
developed and maintained as separate 
projects under separate Annual 
Contributions Contracts. 


Homebuyers (§$ 905.415 
Proposed; § 905.416 of Interim Rule) 


This section has been changed 
substantially from the proposed rule's 
provisions, in accordance with the 
changes made with respect to admission 
by the Indian Housing Act of 1088 and 
the interim rule issued to implement it. 

One of the commenters who 


this purpose 

formulation of the limit specified in the 
Indian Housing Act of 1988, as restated 
in paragraph {a)(2}, is that the greater of 
ten percent of the dwelling units in the 
project or five dwelling units may be 
used for non-lower income families. Any 
increase in the number would require a 
legislative amendment. 

One commenter suggested that HUD 
should use its regulatory authority under 
title VI of the Civil Rights Act of 1964 to 
compel the availability of alternative 
financing, so that non-lower income 
families can obtain housing without 
reliance on the Mutual Help program. 

We are skeptical about this couieodh to 
encouraging greater private lending but 
do applaud the Civil Rights Division of 
the U.S. Department of Justice in its 
efforts to enforce civil rights laws 
against private lenders. 

A commenter asked what would 
happen if the income of a family that 
had executed a homebuyer agreement 
but had not yet commenced occupancy 
changed—would it be found ineligible 
because of the change in income? What 
if the family had been selected but had 
not yet executed the homebuyer 
agreement but is just on the waiting a 
The execution of the MHO 
the point at which the IHA and 
homebuyer become legally obligated to 
each other to participation. If it becomes 
evident after execution of the agreement 
that the homebuyer will not be able to 
meet the obligations under the 
agreement, the agreement is subject to 
termination. The JHA may want to 
counsel the homebuyer and advise the 
homebuyer of any other options, such as 
IHA owned rental housing. A new 
paragraph (g) has been added to clarify 
this point. 


program. Again, 
for the provision is that the 1988 statute 
requires it. 
In response to a request that the rule 


policy. The Mutual Help and 


agreement already permits such a 
practice, with IHA approval. 


Mutual Help Contribution (§ 905.420 of 
Proposed; § 905.419 of interim Rule) 


Commenters suggested that the 
contribution provision should be less 
detailed—that any valid lease for land 
should be sufficient, especially since 
some Tribal land is leased but not 
allotted or assigned. It should not matter 
whether the land is donated by the 
homebuyer, the Tribe, or a third party 
on behalf of the homebuyer. Satisfaction 
with the language on MH contribution in 
the interim rule implementing the Indian 
Housing Act of 1988 was expressed. 
This rule adopts the language of that 
interim rule. 

There was a= 
requirement that ail 
and the 
value of a lot be presumed to be $1,500. 
Peeguahins Gsotaness 

on 


requirements. The value of denated trust 
land may be presumed to be $1,500, and 
an appraisal is not necessary. In fact, 
pee eae 
that, in the Mutual Help program, 

See aliedel inde 
may not exceed $1,500. 

Concern was about when 
the prospective homebuyers were to 
execute the agreements— 
whether promptly after approval of the 





occupancy. ee een 
Scacnimend tanttehos witguel 
before execution of the construction 
contract. If an IHA has exceptional 
circumstances that would justify a later 
execution of some of the homebuyer 
agreements, it may request an exception 
to this requirement from HUD. (The MH 
contribution must be furnished before 
occupancy of the unit.) 


Commencement of Occupancy (§ 905.425 
of Proposed; § 905.422 of Interim Rule) 


There was a question about how to 


a problem since the Department 
has decided not to create a new MH 


program. 


Inspections (§ 905.430 of Proposed: 
§ 905.425 of Interim Rule) 

_ Inspections of the home made before 
the homebuyer moves in that are for the 
purpose of establishing a record of the 
condition of the home on the date of 


homebuyer’s right to later claim defects 
in construction? A sentence has been 
added to paragraph (a)(1) of this section 
to state that this written statement of 
the condition of the home does not limit 


the homebuyer’s right to claim latent 


agreemen 
been terminated and the unit vacated. 
Another IHA stated that because of a 
remote location, it might be that the only 
skilled maintenance workers available 
to work on the homes would be IHA 


The proposed and interim rules 
provide that a homebuyer’s failure to 
perform necessary maintenance 
constitutes a breach of the homebuyer 
agreement. The homebuyer is to agree to 


a remedial plan if maintenance has been 
inadequate, and the ment is to be 
terminated if such a plan is not fulfilled. 
Maintenance work is to be performed by 
the IHA without termination of the 
agreement only where there is an 
immediate threat to health or safety, as 
described in paragraph (a)(2)(ii). The 
Department believes that this principle 
must be maintained if homebuyers are 
to take seriously their responsibility for 
home maintenance. : 
One commenter recommended that a 
prohibition against conducting a 
business of any kind be added to the 
rule. The Department believes that the 
provisions of paragraph (c), which 
permits an IHA to approve operation of 
a small business in the home under 
certain conditions, provide IHAs with 
appropriate authority to permit the 
operation of businesses in homes where 
they will not be disruptive to neighbors. 


Purchase of Home (§ 905.455 of 
Proposed; § 905.446 of Interim). 


A commenter stated that HUD should 
specify what standard or formula it will 
use to establish the interest rate, so that 
there will be reasonableness and 
predictability in the program. The 
Department has decided that the 
interest rate used in determining the 
purchase price will be determined by 
the IHA, instead of by the Department, 
provided that it does not exceed the 
prevailing VA loan rate. 

(§ 905.440(b)(2).) 
Operating Subsidy (§ 905.445 of 
Proposed; § 905.434 of Interim Rule) 

With respect to collections obtained 
from homebuyers who have vacated a 
unit (§ 905.434(b)(2)), an IHA 
recommended that IHAs be allowed to 
keep a percentage of such funds without 
any offset against operating subsidy. 
The Department disagrees with this 
recommendation, especially since HUD 
usually provides the funds to repair the 
unit for a subsequent homebuyer. 


Homebuyer Accounts (§ 905.450 of 
Proposed; § 905.437 of Interim Rule) 


Several IHAs criticized the mandatory 
creation of a maintenance account 
found in the proposed rule, since it 
would not encourage the homebuyer to 
provide maintenance, and the equity 
account can be used in emergency 
situations. Homebuyers could not afford 
an addition to the administration charge 
to fund this new account adequately. 
The Department agrees that no such 
new account is necessary. 

The inability of a homebuyer to 
assign, mortgage, or pledge any rights in 
the homebuyer agreement or in any 
account or reserve prevents the 


\ 
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homebuyer from being able to secure a 
home equity loan, one IHA commented. 
The nature of a homebuyer’s interest in 
the home is not sufficient to sustain a 
home equity loan in any event. Since the 
homebuyer agreement is essentially a 
lease with option to purchase, there is 
no established “home equity” to be 
pledged as security for such a loan. 
However, we do note that this section of 
the rule provides that the IHA and HUD 
may approve an assignment of a 
homebuyer’s rights under a homebuyer 
agreement, and that such approval is 
generally allowed to permit a 
replacement homebuyer. 


Purchase of Home (§ 905.455 Proposed; 
§ 905.440 Interim Rule) 


There were objections to making 
outright purchase of the home 
mandatory at any particular point in 
advance of the end of the amortization 
period. In accordance with the 
understanding that the MHO agreement 
is a lease with an option to purchase the 
home, paragraphs (d) and (e) have been 
revised to reflect that purchase is 
optional. (At no time during the 
effectiveness of the MHO agreement 
does the homebuyer acquire an equity 
interest in the home. Only after 
exercising the option to purchase does 
the homebuyer obtain an equity interest, 
becoming a “homeowner.”) 

Another commenter objected to the 
requirement of paragraph (e)(7) that all 
proceeds from the conveyance of a 
home must be used for new housing 
development. The IHA instead wanted 
to use the funds for a revolving loan 
fund for major repairs and 
improvements by the homeowners. The 
provisions of HUD forgiveness of IHA 
debt for construction of projects require 
that the proceeds from the sale of 
homeownership units be used to reduce 
the future need for annual contributions 
to the IHA. Since annual contributions 
are only made for development, 
modernization of existing IHA-owned 
properties, or acquisition and 
rehabilitation of properties to operate as 
lower income housing, only use of the 
funds for these types of activities will 
satisfy the objective. 


IBA Financing (§ 905.460 Proposed; 
§ 905.443 Interim Rule) 


One commenter stated that this type 
of financing would not work on trust 
land. Doubt was expressed about the 
authority of Tribal or state courts to 
foreclose. We assume that each IHA 
will investigate these matters for itself 
before deciding whether to offer 
financing. 
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Paragraph {a}{2) ee that a 

homebuyer have sufficient income to 
cover expected expenses of the home 
with 30 percent of family income. One 
commenter suggested that this 
percentage be stated as a range from 15 
to 30 percent. If a homebuyer can cover 
these expenses with only 15 percent of 
family income, it will satisfy the rule’s 
requirement that 30 percent of income 
be at least equal to the sum of the 
various housing expenses. We believe 
that the current formulation of this 
standard is more clear than the 
suggested substitute. 

One commenter recommended that 
the rule should state clearly that upon 
conveyance with IHA financing, the 
homebuyer’s status is converted to that 
of mortgagor, and the MH program 
restrictions (with respect to occupancy, 
for example) no longer apply. We have 
added a paragraph (e) to clarify that 
such a transformation takes place. 

A commenter that 
conveyance of the home to the 
homebuyer with IHA financing should 
not preclude the homeowner from the 
benefit of project-wide modernization. 
We disagree. Once a unit has been 
conveyed, the relationship changes. 
Once a family moves from the status of 
a resident under a lease with option to 
purchase agreement to a mortgagor 
under a mortgage/loan agreement, the 
family is then like any other homeowner 
and must provide for financing of his or 
her own repairs. 

After conveyance, there is no account 
maintained for the homeowner to cover 
maintenance expenses. One commenter 
advocated that the IHA give the 
homeowner access to an account for a 
loan for nonroutine maintenance or for 
repair of the unit in the event of 
termination of the financing agreement. 
The homeowner is allowed to purchase 
with financing only if able to absorb the 
costs of maintenance h 
(a)(2}{iv)). At that point, there is no MH 
account available for the unit. 


Termination of MHO Agreement 
($ 905.465 Proposed; § 905.446 Interim 
Rule) 


The rule states {in paragraph (b)) that 
the method of termination of the 
agreement by the IHA must comply with 
State, local, or Tribal law. It should go 
farther and state that the procedure to 
be followed is the eviction procedure for 
forcible entry and detainer actions— 
used for renters—under applicable State 
law {rather than for ejectment or. 
foreclosure—used for owners of real 
property). We agree. The rule has been 
revised to clarify that the agreement is a 
lease and that the appropriate procedure 
to be followed for termination of the 


agreement is written notification to the 
homebuyer, enforced if necessary, by 
eviction—not 


foreclosure. 
One commenter requested that the 
proposed aonroutine maintenance 
account should be refunded to the 


account has been eliminated, this issue 
is moot. 

Seales eenansnet nn meinen 
the rule to the costs associated with 
securing a — 
temination notice and 
storage or disposal of 
asa 4 a a Apa 
This change has been made in 
paragraph {d}(1}. 


Succession (§ 905.470 Proposed; 
§ 905.449 Interim Rule) 


The three events that would have 
triggered this provision of the 
rule have been pared to two: death and 
mental incapacity. if the property is 
abandoned, there is no right of anyone 
related to the original homebuyer to 
succeed to the interest abandoned. 

Comments were received 
that the successor should not have to be 
an occupant at the time of the 
event, and that the IHA should have the 
freedom to determine succession. This 
provision has been revised to eliminate 
occupancy as a requirement, but to 
substitute for that requirement one that 
the successor be a family member who 
is willing to make the home his or her 
primary residence. This requirement will 
help to assure that succession will not 
be used as a way to avoid the waiting 
list. These changes will take effect with 


respect to future homebuyer agreements, - 


but the provisions concerning 
succession found in existing homebuyer 
=, will be honored without 


ange. 

This section has also been modified to 
provide that when any successor 
designated by the homebuyer, in 
accordance with the homebuyer 
contract, fails to qualify as a successor, 
the IHA may designate a successor in 
accordance with its . 

These changes be effective only 
for homebuyer agreements executed 
after the effective date of this rule, since 
existing agreements have already 
conferred rights in homebuyers with 
respect to succession. 


Miscellaneous (§ 905.475 Proposed; 
§ 905.452 Interim Rule) 


One IHA requested that we eliminate 
the requirement to include in the annual 
statement to the homebuyer the amount 
of the remaining balance of the purchase 
price. The reason given was that the 
IHA can only determine this information 


by hand and the homebuyer already has 
the information on the original 

price schedule. We believe that this is 
important information, which an IHA 
can prepare using any of a number of 
available software programs. 


Conversion of Rental Projects ($ 905.485 
Proposed; § 905.455 Interim Rule) 

One commenter suggested that 
apartment units be permitted to be 
converted to condominium or 
cooperatives form of ownership. We 
agree that such conversions should be 
permitted, if feasible, and paragraph (b) 
has been revised to refer to these 
ownership forms. 

The purchase price or term of the 
contract should be adjusted to reflect 
the fact that the unit is not new. The 
Department does not agree with this 
comment that such adjustment is always 
appropriate but will review the terms of 
each conversion with this possibility in 
mind. 

Conversion should not affect the 
amount of funding awarded the IHA for 
development or the reuse of recaptured 
funding, states one THA. A sentence to 
that effect has been added to paragraph 
(a). 

The revised sections correspond to the 
current sections as shown in the 
following chart, and as further described 


Subpart E—Mutual Help 
Homeownership Opportunity Program 





Subpart F—Self-Help Development in 
the Mutual Help Homeownership 
Program : 

This subpart constitutes the substance 
of the interim rule on the same subject 
that was published on September 26, 
1988 (53 FR 37506) to implement the 
Indian Housing Act of 1988. However, 
this meterial has been separated from 
the remainder of the Mutual Help 
program so that an IHA that chooses not 
to use this development method need 
not se preee ao material in the 
principal Mu Help subpart. 

Only six public comments were 
received on the interim rule concerned 
with this subject. Five of them were 
from IHAs that expressed 
dissatisfaction with the concept, calling 
it “little more than a re-emergence of the 
old [Mutual Help] ‘sweat equity’ 

". The features of the program 
that drew specific criticism were the 
tracking of the specific work done by 
each family, the training and supervision 
of the families, the amount of time to be 
contributed by families whose income 
qualifications would require that they 
have other employment, the lack of an 
incentive for families to participate, and 
the requirement for the IHA to have a 
letter of credit or other guarantees. They 
indicated that they believed they lack 
the capacity to provide the financial, 
legal, administrative, and technical 
responsibilities to conduct the program. 

concern 


reducing the funds available for them to 


use. 
The sixth comment recommended that 
insurance be provided through the IHA, 
because families would not always be 
working on their own homes and might 
experience circumstances beyond their 
control. An IHA is encouraged to do this 
if it can obtain a reasonable rate, as 
described in § 905.466(d). This 
commenter also recommended that the 
rule not that sites be in close 
proximity, but allow the IHA, the HUD 
Office of Indian Programs, and 
participants work out the tics and 
reasonableness of proximity of the units. 
We have adopted this suggestion and 
removed the proximity language. 


The issue of funding for a letter of 
credit in view of the restriction against 
commingling funds was also raised by 
this commenter, who advocated HUD 
exercising control by advancing funds 
for the construction through the HUD 
field office. The Department believes 
that this development method requires 
much more skill and oversight by an 
IHA than other methods, and HUD does 
not want to take on a direct oversight 
role. By requiring the IHA to provide 
monetary assurance of completion, the 
Department hopes to provide adequate 
incentive to participating IHAs to 
safeguard the Federally funded project. 


Subpart G—Turnkey Ill Program 
Introduction (§ 905.501) 


One comment was that the words “if 
any” (or “if applicable”) be added after 
“homebuyer association” to provide for 
the possibility that an IHA might not 
have a homebuyer association in its 
Turnkey III projects. (See § 905.511 for a 
discussion of this type of association 
and a less formal substitute in the case 
of scattered site homes.) This change 
has been adopted, in paragraph (d) of 
this section and elsewhere in the 
subpart. 


Conversion of Turnkey III Units and 
Transfer of Occupants (§ 905.503) 


A commenter said that conversion 
should be permitted for homebuyers in 
default of their Turnkey III contracts, 
because if they are not in default they 
have no incentive to convert to Mutual 
Help. 

There are circumstances under which 
HUD will allow a homebuyer in default 
to transfer to the MH program. 
However, the homebuyer must be able 
to meet the mutual help requirements 
and be willing to sign a payback 
agreement that would satisfy the debt 
within a three year period. Payments 
under the payback agreement would be 
required in addition to the monthly 
homebuyer payment under MH. HUD 
would like to monitor such conversions 
and transfers closely and so has added 
only a parenthetical note about the 
possibility for them in this rule. 

With respect to incentives to convert, 
there are several reasons why a 
Turnkey III homebuyer would choose to 
change to the MH program. First, the 
MH program participants’ monthly 
payments are currently based on 15 to 
30 percent of their adjusted income, 
whereas the majority of the Turnkey III 
participants’ monthly payments are 
based on 30 percent of their adjusted 
income. Second, in the MH program, 
everything paid by the participants 
above the administration charge is put 


into their equity accounts, which has a 
chance of increasing and allowing an 
early payoff of debts. In the Turnkey III 
program, after applying the payments to 
the required breakeven amounts (EHPA, 
NRMR, and operating expense), the 
excess constitutes additional project 
income. 

A commenter recommends allowing 
IHAs and the HUD field offices to work 
out the best solution without being 
hindered by the impact on operating 
subsidy needs. IHAs and HUD field 
offices will analyze the effect of 
conversion of units on the remaining 
units. If there is a problem of financial 
feasibility of the remaining units, under 
paragraph (b)(1)(v), HUD will make the 
final decision. 

The comment was also made that 
additional funding might be necessary to 
restore the units to be converted to the 
condition required by paragraph 
(b)(1){iv). If additional funding is needed 
to restore units to a habitable condition, 
when the condition is not the result of 
design defects, then the homebuyer will 
be charged for any repairs. All charges 
will first be made to the Earned Home 
Payments Account (EHPA), and then 
charged to the homebuyer for repayment 
under a payback agreement. Once the 
unit has been converted, the Nonroutine 
Maintenance Reserve (NRMR) will be 
converted into the Monthly Equity 
Payments Account (MEPA)j. 


Selection of Turnkey II] Homebuyers 
(§ 905.505) 


The requirement that an IHA select 
applicants so as to achieve an average 
monthly payment that is 10 percent 
above the breakeven point was 
criticized as unrealistic, especially in an 
older project with little turnover and 
homebuyers living on retirement 
incomes. It was argued that the 
budgetary impact on the 1600 unit 
Turnkey III housing stock of removing 
this requirement would be minimal. The 
Department disagrees with this 
comment. The requirement that the 
average monthly payment be 110 
percent of breakeven is necessary to 
insure the viability of the projects. 

The following chart shows how the 
sections of this interim rule relate to the 
content of section of rules now in effect: 


Subpart G—Turnkey III Program 
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904.106, 904.118- 
120, & 904.301- 
308 


904.108 
904.109 
904.110 


904.111 
904.112 
New 


904.113, 904.115 


Subpart H—Lead-Based Paint Poisoning 
Prevention 


One public comment was received on 
this subject. It was recommended that 
the subpart should require testing 
procedures for additional hazards: 
radon, agricultural pesticides, lead 
solder in plumbing, asbestos, and 
contaminated materials in and around 
the area of the project. The Department 
was required by statute to issue a rule 
and testing guidelines on this subject. 
Under close Congressional scrutiny, the 
Department has spent the last year on 
developing guidelines and conducting a 
demonstration on their adequacy. 
Consequently, the Department has had 
limited time to focus on other possible 
hazards and construct tests and 
standards for assuring safety from them. 
However, the Department has solicited 
public comments on studies of the radon 
hazard and approaches to mitigating its 
effect (55 FR 1521, January 16, 1990) and 
will address that problem separately. 

This interim rule does not contain the 
material that was presented in this 
subpart of the proposed rule. In the 
meantime, the guidelines have been 
published in the Federal Register on 
April 18, 1990 (55 FR 14555), and the 
lead-based paint rule on which the 
proposed consolidated Indian Housing 
rule was based is undergoing revision. 
By the time a final rule is published that 


is based on this interim rule, the revised 
lead-based paint rule will have been 
published. At that time, this subpart will 
reflect that rule. 


Subpart I—Comprehensive 
Improvement Assistance Program 


The Department solicited comment on 
the appropriateness for Indian housing 
of this statutorily designed program. The 
primary comment received was that the 
program should have broader 
applicability to homeownership projects. 
For example, CIAP funds would be 
useful to build an addition on allotted 
land for a hcmebuyer whose family had 
outgrown its home or to maintain or 
replace equipment in Old Mutual Help 
projects, where inadequate incomes 
have resulted from HUD's policy to 
serve the lowest income families 
through MH instead of rental housing, at 
a time when administration charges 
were considerably less than rents. The 
Department agrees that CIAP should 
have broader applicability for 
homeownership projects. 

The Department is considering the 
following changes and solicits 
comments on them before publication of 
a final rule: 

1. To allow management 
improvements that are project specific 
or IHA-wide in nature to be eligible 
modernization costs for homeownership 
modernization if: 


—The IHA has only homeownership 
units; 

—All the IHA's rental units over five 
years of age had been 
comprehensively modernized; or 

—The IHA has a demonstrated need for 
management improvements. 

2. To expand the definition and 
eligible work items for homeownership 
projects to increase homeownership 
activity under CIAP. Proposed changes 
would allow for homeownership CIAP 
without additional cost to the 
homebuyer to provide for unusual 
structural maintenance required to 
ensure project viability; would eliminate 
the prohibition of physical 
improvements that are the responsibility 
of the homebuyer (since all maintenance 
is a homebuyer responsibility); and 
would allow for additions to units at 
additional cost to the homebuyer where 
needed to accommodate changes in 
family composition. 

Several minor changes have been 
made in this interim rule. Eligible 
management improvement areas have 
been revised to include drug elimination 
efforts as outlined in HUD Notice PIH 
89-15 and to include resident 
management activities. Other changes 
have been made to conform to a final 


rule on the CIAP published on December 
21, 1989 (54 FR 52686). 


Subpart }—Performance Funding 
System for oo Subsidy for Indian 
Housing Rental Programs 


As background, we note that the 
foundation for operating subsidy of any 
sort is found in section 9 of the United 
States Housing Act of 1937. Section 
9{a)(1) of the United States Housing Act 
of 1937 authorizes HUD to make funds 
available to public housing agencies for 
the operation of lower income housing 
projects. It provides that the amount 
provided is not to exceed the amount 
necessary— 

(A) To assure the lower income character of 
the projects involved, 

(B) To achieve and maintain adequate 
operating services and reserve funds, and (C) 
with respect to housing projects developed 
under the Indian and Alaskan Native housing 

program assisted under this Act, to provide 
funds (in addition to any other operating 
costs contributions approved by the 
Secretary under this section) as determined 
by the Secretary to be required to cover the 
administrative costs to an Indian housing 
authority during the development period of a 
project approved pursuant to section 5 and 
until such time as the project is occupied. 


For Indian Housing, this language 
permits funding to cover administrative 
costs during the development of a 
project in addition to funding operating 
costs of completed projects. 

The method of calculating need for 
operating subsidy is specified in section 
9(a)(3) of the Act. It is to be a 
performance funding system— 

That establishes standards for costs of 
operation and reasonable projections of 
income, taking into account the character and 
location of the project and the characteristics 
of the families served, in accordance with a 
formula representing the operations of a 
prototype well-managed project. 


The performance funding system 
(PFS) used for Indian Housing rental 
projects in most jurisdictions has been 
the same as that used for Public Housing 
rental projects in most jurisdictions. 
That PFS, as set forth in 24 CFR part 990, 
and replicated in this consolidated 
Indian Housing rule in subpart J, 
provides for funding the difference 
between anticipated project income and 
the sum of (1) an allowable expense 
level, derived from the housing 
authority's approved budget expense 
level for the year before funding started 
under the PFS (base year), (2) an 
approved utilities expense level, based 
on past consumption and current rates, 
and (3) certain other approved costs. 
The method of calculating operating 
subsidy for developments for the IHAs 
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in Alaska has been different because 
their tly higher costs have not 


significan 
fit the pattern for determining base year 


operating subsidy needed by those IHAs 
“to assure the lower income character of 
the projects involved and to achieve and 
maintain 


adequate operating services 
and reserve funds”. The new subpart N 
found in this rule is virtually the same as 
the existing subpart B of part 990, and it 


rental housing, since the premise for this 
type of housing is that the homebuyers 
can support the cost of operations. 
Consequently, there are specialized 
provisions for operating subsidy for 
these types of projects in the subparts 
governing their operations generally: 
subpart E for Mutual Help, and subpart 
G for Turnkey Hil. Sections 905.434 and 
905.523 provide that operating subsidy 
may be provided when necessary to 
cover certain types of costs (similar to 
the category of “other costs” in the PFS 
rule applicable to rental housing) that 
are approved by HUD in an operating 
budget. 


Several comments were received on 
the operating subsidy provisions in this 
subpart, and its applicability to Indian 
housing. It was noted that the formula 
that is used for PFS is based on a 
prototype well-managed PHA, not IHA. 
Elevator buildings are uncommon in 
Indian housing and the formula should 
not reflect them. The average distance 
of buildings from the IHA office would 
be a more useful measure, since an IHA 
may have units spread over nine 
counties, spanning 150 miles, with only 
four maintenance employees to service 
them. This distance factor would reflect 
the higher costs involved im serving 
dispersed units. IHAs with fewer than 
50 units need additional funds to be able 
to hire experienced and knowledgeable 
employees. Ideally, HAs should be 
afforded the same case-by-case subsidy 
determination offered to PHAs in the 


Virgin Islands, Puerto Rico, and Guam 
and to IHAs in Alaska. 

These comments challenge the 
statutory underpinning of PFS. 
the Indian Housing Act of 1988 did 
provide for separation to some extent of 
Indian housing from public housing, it 
did not provide for separate calculation 
of operating subsidy under the PFS. 
Since section 9{a) of the United States 
Housing Act of 1937 provides that HUD 
is to provide funding for operating costs 


regulations 
effect in February 1988, and IHA rental 
housing projects were at that time 
subject to the PFS as described in this 
subpart, the Department believes that it 
is constrained in this rulemaking to 
follow the established PFS for rental 
projects. 

Whether all IHAs should be funded 
under a different formula from that used 
for PHAs or under the criteria used for 
Alaska are issues that probably should 
be explored as a legislative proposal. 

Additional comments were offered 
suggesting various revisions to the PFS. 
The base year expense level should be 
reviewed at least every two years to 
assure inclusion of all the functions 
being performed by the IHA; a three- 
year average should be used for the 
base year expense level since the first 
year can vary significantly from others; 
the AEL for new projects should be 
based on an average AEL for 
comparable projects instead of on the 
AEL of one comparable project; to 
adequately fund administrative tasks 
required by HUD regulation by IHAs 
with very few units, a minimum 
operating base should be included in the 
AEL; and the range of AEL should be no 
greater than 10 percent among IHAs. 
The Department has another rulemaking 
pending that revises the PFS, in 
response to the requirements of the 
Housing and Community Development 
Act of 1987, and a number of these 
issues are addressed in that rule. {See 54 
FR 52000, December 19, 1989.) 

The sections of the interim rule and 
the sections of the existing rule to which 
they correspond are as follows: 
Subpart J—Annual Contributions for 
Operating Subsidy 


Subpart K—Energy Consumption and 
Utilities Management 


Public comments pointed out that 
§ 905.330 recognized utility allowances 
for Mutual Help homebuyers, but 
§ 905.885 specifically excluded the 
Mutual Help program from that section's 
provisions on utility allowance 
calculations. The point is well taken, 
and § 905.885 of this rule now provides 
that the utility allowance applies to the 
Mutual Help program. Language has 
been inserted to indicate that 
homebuyer agreements, as well as 
leases, are affected and that tenant 
payments are covered, as opposed to 
just “rents.” 

The Department has considered a 
recommendation that [HAs be permitted 
to review and update utility allowances 
biennially rather than annually in order 
to reduce workload. We have 
determined that annual reviews of 
utility allowances are desirable to 
protect the interests of the affected 
families, but we acknowledge the 
necessity to provide clearer instructions 
to IHAs on annual updates in order to 
minimize their workload. 

The following chart shows which 
sections of the existing rule correspond 
to the sections of the new rule. 
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Subpart K—Energy Audits, 
Conservation Measures and Utility 
Allowances 


Subpart L—Operation of Projects After 
Initial ACC Term 

There were no public comments on 
this subpart. The following chart shows 
what sections of the current rule 
correspond to the sections of the interim 
rule. 


Subpart K—Operation of Projects After 
Initial ACC Term 


Subpart L—Operation of Projects after 
Expiration of Initial ACC Term 


This subpart tracks language on 
extension of the Annual Contributions 
Contract term and eligibility for 
continued operating subsidy after 
expiration of the initial ACC term, as 
provided now in 24 CFR part 969. The 
Department received no public 
comments on this topic. The following 
chart shows how the sections of this 
interim rule correspond to the sections 
of the existing rule. 


Subpart L—Operation of Projects after 
Expiration of Initial ACC Term 


Subpart M—Disposition or Demolition 
of Buildings 

This subpart basically repeats the 
current content of part 970. There was 
one public comment relating to cases in 
which HUD seeks to demolish an IHA 
project. We have reviewed the cited 
section and determined that the 
comment reflects a misunderstanding of 
the Department's rule in a demolition 
decision. HUD may not initiate any 
action to demolish housing authority 
property without the housing authority’s 
explicit agreement. Therefore, there is 
no change to be made in the rule with 
respect to this issue. (We note that this 
subpart does not apply to housing units 
that are conveyed to homebuyers under 
terms of a homebuyer agreement.) 

The sections of this interim rule 
correspond to sections of the existing 
rule as indicated on this chart. 


Subpart M—Disposition or Demolition 
of Buildings 


The Miscellaneous subpart in the 
proposed rule was comprised only of a 
waiver provision. That provision has 
been omitted from this interim rule, 
since the Assistant Secretary for Public 
and Indian Housing already retains the 
authority in § 999.101 to waive any 
provision of Chapter IX, including rules 
in part 905. However, the Miscellaneous 
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subpart has been retained in this rule as 
the repository for material that was 
inadvertently omitted from the 

rule concerning the determination of 
operating subsidy for IHAs in Alaska. 
(See the discussion above for subpart J, 
concerning operating subsidy generally.) 
Findings and Certifications 
Environmental Review 


A Finding of No Significant Impact 
with respect to the environment was 
made in accordance with HUD 
regulations at 24 CFR part 50 that 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying during regular 
business hours in the Office of the Rules 
Docket Clerk, room 10276, 451 Seventh 
Street, SW., Washington, DC 20410. 


Impact on the Economy 


This rule does not constitute a “major 
rule” as that term is defined in section . 
1{b) of Executive Order 12291, 
Regulatory Planning Process. Analysis 
of the rule indicates that it does not: (1) 
have an annual effect on the economy of 
$100 million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation or on the ability 
of United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 


Federalism Impact 


The General Counsel, as the 
Designated Official under section 6{a) of 
Executive Order 12612, Federalism, has 
determined that the Executive Order 
does not apply to this rule, since Indian 
tribes do not fall within the order’s 
coverage. 

Impact on the Family 


The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule does not have 
potential significant impact on family 
formation, maintenance, and 
well-being, and, thus, is not subject to 
review under the order. The rule governs 
a program of Federal financial 
assistance to lower income families 

housi administered 
by Indian housing authorities. It 
consolidates requirements concerning 
Indian housing in a coordinated fashion, 
eliminating some prior approvals for the 
housing authorities. The changes are not 
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likely to have any direct impact on 
famili 


Regulatory Agenda 

This rule was listed as sequence 
number 1236 under the Office of Public 
and Indian Housing in the Department's 
Semiannual Regulatory Agenda 
published on April 23, 1990 155 FR 16226, 
16260}, under Executive Order 12291 and 
the Regulatory Flexibility Act. 


Impact on Smail Entities 
Final Regulatory Flexibility Analysis 


primarily consolidates current rules 
applicable to IHAs into one part, so its 
impact is somewhat limited. The 
changes from current rule provisions 
that are proposed are all designed to 
decrease ” and increase 
flexibility for IHAs, and therefore 
should be beneficial. Typical of these 
changes are provisions permitting 
qualified IHAs to certify compliance 
. with HUD requirements for a certain 


step in the development or 
modernization process, instead of 
waiting for HUD'’s compliance review. 
About 60 to 70 percent of the IHAs will 
qualify to use this certification process. 
Other changes are intended to tailor the 
program from one geared to multifamily 
housing projects in urban areas to one 
geared to single family homes on remote 
Indian reservations. The rules that 
would otherwise govern [HAs on all 
these matters (found in Chapter IX) will 
be revised to eliminate references to 
IHAs, so that this consolidated part will 
be the authoritative reference point for 
rules affecting HAs. The recordkeeping 
and reporting requirements in this 
proposed rule are no more onerous than 
the ones in currently applicable rules, 
and in some cases they are less 
burdensome. As in the case of the 
proposed rule, comment is specifically 
solicited on what recordkeeping and 
reporting requirements could be reduced 
or eliminated. 


Catalog 

The Catalog of Domestic Assistance 
numbers for the affected by 
this rule are 14.146, 14.147 and 15.141. 


TABULATION OF ANNUAL REPORTING BURDEN 
[interim Rule—Consotidated tndian Housing Program] 


Federal Register { Vol. 55, No. 117 { Monday, June 18, 1990 / Rules and Regulations 


List of Subjects in 24 CFR Part 905 


Grant programs: Indians, Low and 
moderate income housing, 
Homeownership, Public housing. 


Information Collections 


Information collections contained in 
this rule are identical to or less 
burdensome than ones contained in the 
counterparts that currently cover Indian 
housing authorities and public housing 
agencies. The approval numbers that 
were assigned by the Office of 
Management and Budget to the 
provisions of the existing counterparts 
to these provisions pursuant to the 
Paperwork Reduction Act of 1980 
appear in the text of this rule. The 
Department has identified numerous 
sections of this rule that either contain 
approved information collections or 
information collections that have not 
been approved. The following chart 
provides estimates of public reporting 
burden of these provisions. It is 
estimated to include the time for 
reviewing the instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 


a 
cones (e) and (f .... = 
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TABULATION OF ANNUAL REPORTING BURDEN—Continued 
[interim Rule—Consolidated Indian Housing Program] 


Rental Program. 


project-IHA pian for compietion....... 
~~ eae eee tempat ll nacnimemalis 


vos Oy Rpm 


"aad 


cHPA). 
Notice of termination of homebuyer ownership opportunity 
agreement. 


Accordingly, part 905 of title 24 of the 
Code of Federal Regulations is revised 
to read as follows: 


PART 905—INDIAN HOUSING 
PROGRAMS 


Subpart A—General 


Sec. 

905.101—Applicability and Scope. 

905.102—Definitions. 

905.105—Types of Lower Income Housing 
Projects. 

905.110—Assistance From Indian Health 
Service and Bureau of Indian Affairs. 

905.115—Applicability of Civil Rights 
Statutes. 

905.120—Compliance With Other Federal 
Requirements. 

905.125—Establishment of IHAs Pursuant to 
State Law. 

905.126—Establishment of IHAs by Tribal 
Ordinance. 

905.130—IHA Commissioners Who Are 
Tenants cr Homebuyers. 

905.135—Administrative Capability. 

905.140—Certification of Housing Managers. 


905.160—Procurement Standards. 
905.165—Indian preference. 
905.170—Other requirements applicable to 
development contracts. 
905.172—Wage rates. 
905.175—Methods of procurement. 
905.180—Training and employment 
requirements. 
905.185—Government-wide Contract 
Requirements. 


Subpart C—Development 
905.201—Roles and Responsibilities of 
Federal Agencies. 
905.205—Allocation. 
905.210—Development Priorities. 
905.215—Production Methods and 
Requirements. 
905.220—A pplication Procedures. 
905.225—IHA Development Program. 
905.230—Site Selection Criteria. 
905.235—Types of Interest in Land. 
905.240—Appraisals. 
905.245—Site Approval. 
905.250—Design Criteria. 
905.255—Total Development Cost Standard. 
905.260—Construction and Inspections. 


BEST COPY AVAILABLE 


885s 


8 8 
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0104 
0024 
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905.410—HUD Review of Application. 
905.413—Special Provisions for Development 


425—Inspections, Responsibility for Ttems 
Covered by Warranty. 

005.428—Maintenance, Utilities, and Use of 
Home. 


'905.449—Succession Upon Death or Mental 
Incapacity. 


905. 

905.455—Conversion of Rental Projects. 

905.458—Conversion of Mutual Help Projects 
to Rental Program. 

Subpart F—Selt-Help Development in the 

Mutual Help Homeownership Opportunity 

Program 

905.460—Purpose and Applicability. 

uirements. 


Sec. 
905.630—Special Requirements for 
Homeownership Projects. 
905.635—Special Requirements for Section 23 
Leased Housing Bond-Financed Projects. 
905.636—Additional Limitations for Special 
Purpose Modernization. 
905.640—Contracting Requirements. 
905.645—Fund Requisitions. 
905.650—Progress Reporting. 
905.655—Budget Revisions. 
905.660—On-Site Inspections. 
905.665—Fiscal Closeout of a Modernization 


Program. 
905.670—Modernization and Energy 
Conservation Standards. 


Subpart J—Operating Subsidy 

905.701—Purpose and Applicability. 

905.705—Determination of Amount of 
Operating Subsidy Under PFS. 

905.710—Computation of Allowable Expense 
Level. 

905.715—Computation of Utilities Expense 
Level. 

905.720—Other Costs. 

905.725—Projected Operating Income Level. 

905.730—Adjustments. 

905.735—Transition Funding for Excessive 
High-Cost IHAs. 

905.740—Operating Reserves. 

905.745—Operating Budget Submission and 
Approval. 

905.750—Payment Procedure for Operating 
Subsidy Under PFS. 

905.755—Payments of Operating Subsidy 
Conditioned Upon Reexamination of 
Income of Families in Occupancy. 

905.760—Determining Actual Occupancy 

” Percentage. 

905.765—Comprehensive Occupancy Plan 

Requirements. 


Subpart K—Energy Audits, Energy 
Conservation Measures and Utility 
Allowances 


905.801 Purpose and Applicability. 
905.805-905.880 Reserved. 
905.885 Utility Allowances. 


Subpart L—Operation of Projects After 

Expiration of initial ACC Term 

905.901 Purpose and Applicability. 

905.903 Continuing Eligibility for Operating 
Subsidy; ACC Extension. 

905.905 ACC Extension in Absence of 
Current Operating Subsidy. 

905.907 HUD Approval of Disposition or 
Demolition. 


Subpart M—Disposition or Demolition of 
Projects 


905.921 ae and Applicability. 

905.923 ts for HUD 
pe see of Disposition or Demolition. 

905.925 Relocation of Displaced Tenants. 

905.927 Specific Criteria for HUD Approval 
of Disposition Requests. 

905.928. Specific Criteria for HUD Approval 
of Demolition Requests. 

905.931 IHA Application for HUD Approval. 

905.933 Use of Proceeds. 

905.935 Replacement Housing Plan. 

905.937 Reports and Records. 

Subpart N—Miscellaneous 


905.950 Operating Subsidy Eligibility for 
Projects Owned by IHAs in Alaska. 


Authority: Secs. 201, 202, 203, 205, United 
States Housing Act of 1937, as added by the 
Indian Housing Act of 1988 (Pub. L. 100-358) 
(42 U.S.C. 1437aa, 1437bb, 1437cc, 1437ee); 
sec. 7(b), Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450e(b)); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


Subpart A—General 


§$ 905.101 Applicability and Scope. 

(a) General. (1) Under title II of the 
United States Housing Act of 1937, as 
added by the Indian Housing Act of 1988 
(42 U.S.C. 1437aa, et seg.), the U.S. 
Department of Housing and Urban 
Development (HUD) provides financial . 
and technical assistance to Indian 
Housing Authorities (IHAs), for the 
development and operation of lower 
income housing projects in Indian areas. 
This part is applicable to such projects 
developed or operated by an IHA in an 
Indian area, as defined in § 905.102. 

(2) If assistance under this part is not 
available to a lower income family 
because the family desires housing in an 
area within which no IHA is authorized 
to provide housing, or if for any other 
reason a family desires housing 
assistance other than under this part, a 
family may seek housing assistance 
under other HUD programs. (See 24 CFR 
part 203, and chapter VIII, as well as the 
remainder of chapter IX of this title.) 

(b) Other HUD regulations and 
requirements. The provisions of this part 
are a complete statement of HUD 
regulations affecting the development 
and operation of lower income housing 
by IHAs except as supplemented by 
parts in other chapters of this title, 
which are referenced in this part. 


§$905.102 Definitions. 


ACC Expiration Date. The last day of 
the term during which a particular 
Indian housing project is subject to all or 
any of the provisions of the ACC. 

Act. The United States Housing Act of 
1937 (42 U.S.C. 1437-1440). 

Adjusted Income. Annual income less 
the following allowances, determined in 
accordance with HUD instructions: 

(a) $480 for each dependent; 

(b) $400, for any elderly family; 

(c) For any family that is not an 
elderly family but has a handicapped or 
disabled member other than the head of 
household or spouse, handicapped 
assistance expenses in excess of three 
percent of annual income, but this 
allowance may not exceed the 
employment income received by family 
members who are 18 years of age or 
older as a result of the assistance to the 
handicapped or disabled person; 

(d) For any elderly family— 
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(1) That has no handicapped 


(2) That has handicapped assistance 
expenses greater than or equal to three 
percent of annual income, an allowance 
for handicapped assistance expenses 
computed in accordance with paragraph 
(c) of this section, plus an allowance for 
medical expenses that is equal to the 
family’s medical expenses: 

(3) That has handicapped assistance 
expenses that are less than three 
percent of annual income, an allowance 
for combined handicapped assisteace 
expenses and medical expenses that is 
equal to the amount by which the sum of 
these expenses exceeds three percent of 
annual income; and 

(e) The ter of: 

(1) Child care expenses, as defined in 
this section; or 

(2) Excessive travel expenses, not to 
exceed $25 per family per week, for 
employment or education related travel. 

Administration charge. In Mutual 
Help projects, the amount budgeted per- 
unit per-month for operating expense 
exclusive of the cost of HUD-approved 
expenditures for which operating 
subsidy is being provided in accordance 
with § 905.434. (See § 905.330(b).) 

Administrative Capability. An THA's 
capability to administer p: in 
compliance with the Act and all 
applicable HUD regulations, contracts, 
HUD handbooks and other applicable 
_ requirements. (See § 905.135.) 

Allowable Expense Level. In rental 
projects, the per-unit per-month dollar 
amount of expenses (excluding utilities, 
and expenses allowed under § 905.720) 
computed in accordance with § 905.710, 
which is used to compute the amount of 
operating subsidy. 

Allowable Utilities Consumption 
Level (AUCL). In rental projects, the 
amount of utilities expected to be 
consumed per-unit per-month by the 
IHA during the requested budget year, 
which is equal to the average amount 
consumed per-unit per-month during the 
rolling base period. After the end of the 
requested budget year, the AUCL of the 
utility{ies) used for space heating will be 
adjusted by a change factor, which is 
defined in this section. 

Annual Contributions Contract (ACC). 
A contract under the Act between HUD 
and the IHA containing the terms and 


income families. The ACC must be in a 
form prescribed by HUD under which 


HUD agrees to provide assistance in the 
development, modernization and/or 
operation of a lower income 
project under the Act, and the IHA 
agrees to develop, modernize and 
operate the project in compliance with 
all provisions of the ACC and the Act, 
and all HUD regulations and 
implementing requirements and 
rocedures. 


Pp 

'- Annual Income. See § 905.320. 

Approved Certifying Organization. 
Any organization(s) or entity{ies) 
approved by HUD, under § 905.140, 
which will administer a program for 
certification of IHA housing managers 
under this 

Assisted Dwelling Unit. A dwelling 
unit assisted under the programs 
covered by this part 905. 

Base Year. The IHA’s fiscal year 
immediately preceding its first fiscal 
year under PFs. 

Base-Year Expense Level. The 
expense level (excluding utilities, audits, 
and certain other items) for the year, 
computed as provided in § 905.710(a). 

BIA. The Bureau of Indian Affairs in 
the Department of the Interior. 

Change Factor. The ratio of the 
affected IHA fiscal year heating degree 
days (HDD) divided by the average 
annual HDD of the rolling base period. 
(Affected year HDD divided by roiling 
base period average HDD). 

Checkmeter. A device for measuring 
utility consumption of each individual 
dwelling unit where the utility service is 
supplied through a mastermeter system. 
The IHA pays the utility supplier on the 
basis of the mastermeter readings and 
uses the checkmeters to determine 
whether and to what extent utility 
consumption of each dwelling unit is in 
excess of the allowance for IHA- 
furnished utilities, established in 
accordance with subpart K. 

Chewable Surface. All chewable 
protruding painted surfaces up to five 
feet from the floor or ground, which are 
readily accessible to children under 
seven years of age, e.g., protruding 
corners, windowsills and frames, doors 
and frames, and other protruding 
woodwork. 

Child Care Expenses. Amounts 
anticipated to be paid by the family for 
the care of children under 13 years of 
age during the period for which annual 
income is computed, but only where 
such care is necessary to enable a 
family member to be gainfully 
or to further his or her education only to 
the extent such amounts are not 
reimbursed. The amount deducted shall 
reflect reasonable charges for child care, 
and, in the case of child care necessary 
to permit employment, the amount 


deducted shall not exceed the amount of 


modernization programs are 
comprehensive modernization, except 
those defined as emergency, 
homeownership, or special purpose. 
Construction Contract. The contract 
for construction in the case of the 
conventional method, or the contract of 
sale in the case of the Turnkey method. 
Current Budget Year. The THA fiscal 
year in which the IHA is 
Demolition. The razing in whole, or in 
part, of one or more permanent buildings 
of an Indian 
Dependent. A member of the family 
household (excluding foster children) 
other than the family head or spouse, 
who is under 18 years of age or is a 
disabled person or handicapped person, 
or is a full-time student. 
Deprogramming. Removal from the 
IHA’s inventory under the ACC, 
pursuant to the IHA’s formal request 
and HUD’s approval, of a dwelling unit 
no longer used for dwelling purposes or 
a nondwelling structure or a unit used 
for nondwelling purposes that the IHA 
has determined will no longer be used 
for IHA purposes. 
Development. The entire undertaking, 
including all real and personal property, 
funds and reserves, rights, interests, 
obligations and activities related 
thereto. Each development under an 
ACC has a unique project number. 
Disabled Person. A person who is 
under a disability as defined in section 
223 of the Social Security Act (42 U.S.C. 
423), or who has a developmental 
disability as defined in section 102{7) of 
the Developmental Disabilities 
Assistance and Bill of Rights Act (42 
U.S.C. 6001(7)). 
Displaced Person. A person displaced 


recognized under Federal disaster relief 
laws. 

Disposition. The conveyance or other 
transfer by the IHA, by sale or other 
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transaction, of any interest in the real 
eee but 
does not cover transfers of property 
described in § 905.921(b)(1) (i}-{vii). 

Earned Home Payments Account 
(EHPA). In the Turnkey III program 
(subpart G), this account is established 
and maintained as described in 


§ 905.517. 

Elderly Family. A family whose head 
or spouse (or sole a 
disabled, or handicapped person, 
defined in this section It may include 
two or more elderiy, disabled or 
handicapped persons living together, or 
one or more of these persons living with | 
one or more live-in aides, as defined in 
this section. 

Elderly Person. A person who is at 
least 62 years of age. 

Emergency Modernization. A 
modernization program for a project that 
is limited to physical work items of an 

nature, an immediate 


emergency 
ee eee eaana nae 
year of funding ) to tenant life, 

health, or safety or related to fire safety. 


managemen 
eligible modernization costs. 

Family. Family includes but is not 
limited to (a) an elderly family or single 
person as defined in this part, (b) the 

aaa 


calendar year in which it ends). 
Financial Feasibility. With respect to 


engineering fees, and other fees) of the 
modernization program does not exceed 
62.5 percent (for a nonelevator structure) 
or 62 percent (for an elevator structure) 
of the total development cost standard 
for a new project with the same 
structure type and number and size of 
units and in the market area. 

Force Account Labor. Labor directly 
employed by the IHA on either a 
permanent or a temporary basis. 

Formula. The revised formula derived 
from the actual expenses of the sample 
group of housing authorities that is used 
in PFS, as provided for in § 905.710, to 
determine the formula expense level and 
the range of each housing authority. 
HUD plans to update the formula each 
year to reflect actual costs experienced 
by the sample group. 

Formula Expense Level. The per-unit 

per-month dollar amount of expenses 

{excluding utilities and audits) computed 
under the formula, in accordance with 
§ 905.710. 


Full-Time Student. A person who is 
carrying a subject load that is 
considered full-time for day students 
under the standards and practices of the 
educational institution attended. An 
educational institution includes a 
vocational school with a diploma or 
certificate program, as well as an 
institution offering a college degree. 

Handicapped Assistance Expenses. 
Reasonable expenses that are 
anticipated, during the period for which 
annual income is computed, for 


_ attendant care and auxiliary apparatus 


for a handicapped or disabled family 
member and that are necessary to 
enable a family member (including the 
handicapped or disabled member) to be 
employed, provided that the expenses 
are neither paid to a member of the 
family nor reimbursed by an outside 
source. 

Handicapped Person. A person having 
a physical or mental impairment that (a) 
is expected to be of long-continued and 
indefinite duration, (b) substantially 
impedes his or her ability to live 
independently, and (c) is of such a 
nature that such ability could be 
improved by more suitable housing 
conditions. 

Heating Degree Days (HDD). The 
annual arithmetic sum of the positive 
differences (those under 65 degrees) of 
the average of the lowest and highest 
daily outside temperature in degrees 
Fahrenheit, subtracted from 65 degrees 
Fahrenheit. 

Home. A dwelling unit covered by a 
homebuyer agreement. 

Homebuyer. The member or members 
of a lower income family who have 
executed a homebuyer agreement with 
the IHA and who have not yet achieved 
homeownership. 

Homebuyer Agreement. A Mutual 
Help and Occupancy Agreement or a 
Turnkey II! Homebuyer’s Ownership 

ent. 

Homeowner. A former homebuyer 
who has achieved ownership of his or 
her home and acquired title to the home. 

Homeownership Modernization. A 
modernization program for a project that 
is under the Turnkey II] Homeownership 
Opportunities Program or the Mutual 
Help Homeownership Opportunity 
Program. Under homeownership 
modernization, limited physical 
improvements are eligible 
modernization costs, but management 
improvements are not eligible 
modernization costs. , 

Housing Manager. Any person who, 
irrespective of title, is responsible for 
the management and operation of lower 
income housing subject to this part. This 
person may be the Executive Director, 
Assistant Executive Director, or any 
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staff member of an IHA who is 
responsible for overall management. 

HUD. The Department of Housing and 
Urban Development, including the field 
offices that have been delegated 
authority under the Act to perform 
functions pertaining to this part for the 
area in which the JHA is located. 

HUD Field Office. The HUD Offices in 
Chicago, Oklahoma City, Denver, 
Phoenix, Seattle, and Anchorage, which 
have been delegated authority to 
administer programs under the United 
States Housing Act of 1937 for the area 
in which the IHA is located. 

IHA Homeownership Financing. IHA 
financing for purchase of a home by an 
eligible homebuyer who gives the IHA a 
promissory note and mortgage for the 
balance of the purchase price. 

IHA Project Proposal. A statement of 
the basic elements of a project, 
including the estimated total 
development cost of the project, as 
adopted by the IHA and approved by 
HUD. 

IHS. The Indian Health Service in the 
Department of Health and Human 
Services. 

Indian. Any person recognized as 
being an Indian or Alaska Native by an 
Indian tribe, the Federal Government, or 
any State. 

Indian area. The area within which an 
Indian Housing Authority is authorized 
to provide lower income housing. 

Indian Housing Authority (THA). An 
entity that is authorized to engage in or 
assist in the development or operation 
of lower income housing for Indians that 
is established either (a) by exercise of 
the power of self-government of an 
Indian tribe independent of State law; or 
(b) by operation of State law providing 
specifically for housing authorities for 
Indians, including regional housing 
authorities in the State of Alaska. 

Indian tribe. Any tribe, band, pueblo, 
group, community, or nation of Indians 
or Alaska Natives. 

Interdepartmental Agreement. The 
agreement among HUD, the Department 
of Health and Human Services, the 
Department of the Interior, and other 
appropriate agencies, concerning 
assistance to projects developed and 
operated under the Act. 

Live-in Aide. A person who resides 
with an elderly, disabled, or 
handicapped person or persons and who 

(a) Is determined by the IHA to be 
essential to the care and well-being of 
the person(s); 

{b) Is not obligated for support of the 
person(s); and 

(c) Would not be living in the unit 
except to provide necessary supportive 
services. 
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(See § 905.320 for treatment of a live-in 
aide’s income.) 

Lower Income Family. A family 
whose annual income does not exceed 


families. HUD may establish income 
limits higher or lower than 80 percent of 
the median income for an Indian area on 
the basis of its finding that such 
variations are necessary because of the 
ane einem costs or 
usually or family incomes. 
Local Inflation Factor. The weighted 
average percentage increase in local 
government wages and salaries for the 
area in which the IHA is located and 
non-wage expenses the 


expenses based upon 
implicit price deflator for State and local 
goods 


HUD anticipates that it will update the 
local inflation factor each year. 

Mastermeter System. A utility 
distribution system in which an IHA is 
supplied utility service by a utility 
supplier through a meter or meters and 
the IHA then distributes the utility to its 
tenants. 

Medical Expenses. Those medical 
expenses, including medical insurance 
premiums, that are anticipated during 
the period for which annual income is 
computed, and that are not covered by 
insurani 


ce. 
MH. Mutual Help. 
MH Construction Contract. A 
construction contract for an MH project, 
which shall be on a form prescribed by 


HUD. 
MH Contribution. Land, labor, cash, 


toward the development cost of a 
a in accordance with a 

omebuyer’s MHO Agreement, credit for 
which is to be used toward purchase of 
a home. 

MHO Agreement. A Mutual Help and 
Occupancy Agreement between an IHA 
— homebuyer. 


The MH 
Homeownership Opportunity Program. 
Modernization Funds. Funds derived 
from an allocation of budget authority 
for the purpose of funding physical and 


Modernization Program. An IHA's 
program for carrying out modernization, 
as set forth in the approved application 
for modernization funds. See subpart I. 

Modernization Project. The 
improvement of one or more existing 
Indian housing projects, under a new 
project number designated for 
modernization purposes. 


Sete 
twelfth of adjusted income. 
Monthly Equity Payments Account 
(MEPA). A homebuyer account in the 
Mutual Help 
opportunity credited with the 
amount by which each required monthly 
payment administration 
Monthly Income. One twelfth of 
annual income. 

Near Elderly Family. A family whose 
head or spouse (or member) is at 
least 50 years of age but below the age 


62 years. 

Net Family Assets. Net cash value 
after deducting reasonable costs that 
would be incurred in of real 


property, savings, stocks, and 
other forms of capital investment, 
excluding interests in Indian trust land 
and excluding equity accounts in HUD 


family by 
applicant or tenant for less than fair 
market value ( a disposition in 
trust, but not in a or 
bankruptcy sale) during the two years 
preceding the date of application for the 
ti 


disposition will not be considered to be 
for less than fair market valué if the 
applicant or tenant receives important 
consideration not measurable in dollar 
terms. 

Nonroutine Maintenance. (a) For 
purposes of the Turnkey III Program 
(Nonroutine Maintenance Reserve), 
nonroutine maintenance refers to 
infrequent and costly items of 
maintenance and replacement, including 
dwelling equipment such as a range or 
refrigerator, or major components such 
as heating or plumbing systems or a 
roof. Specifically excluded are 
maintenance expenses attributable to 
homebuyer negligence or to defective 
materials or workmanship. 


(b) For purposes of CIAP/ 
Modernization and the 
applicability of wage rates, nonroutine 
maintenance refers 


nature or type of housing units does not 


NRMR. The nonroutine maintenance 
reserve account in the Turnkey III 
esta and maintained in 


to be submitted pursuant to the ACC. 

Operating Subsidy. Annual 
contributions for IHA operations made 
by HUD under the authority of section 9 
of the Act. See subpart J of this with 
respect to rental open 


§ 905.434 Help Opera 
Subeidy) sod § 006-886 (Teenkey i 
Subsi: 


offsetting expense; 
fees in connection with eviction 
when those fees are 


operating 
eligible to receive for its owned rental 
projects, based on the costs of operating 
a comparable well-managed pro: 
Reservation. A written 
notification 


stated time, that HUD will enter into a 
new or amended ACC covering the 
stated number of housing units, or such 
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3 other number as is consistent with 


the project, to El i 
Project Units. All dwelling units of an 


Budget Year. The budget 
ae 
the current 

Rolling Base Period. The 36-month 
period that ends 12 months before the 
beginning of the IHA requested budget 
year, which is used to determine the 
allowable utilities consumption level 
eee ee 
evel. 

Single Person. A person who lives 
alone or intends to live alone, and who 
does not qualify as (a) an elderly family, 
(b) a displaced person {as defined in this 
section), ae 


which it would have if such 


improvements were not made (examples 
cited in each category are for illustration 


only}: 
(a) Physical improvements to replace 


windows, better locks, or design 


handicapped 

app ee standards of 24 CFR Part 8; 
(d) Physical improvements to reduce 

the n of units that are vacant and 

substandard, including any 


improvements necessary to meet local 
code requirements and return the units 


to occupancy; and 

(e) Cost-effective physical 
improvements to increase the energy 
efficiency of the 

State. Any of the several States of the 
United States of America, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the territories and possessions of 
the United States, the Trust Territory of 
the Pacific Islands, and Indian tribes. 

Subsequent Homebuyer. Any 
homebuyer other than the homebuyer 
who first occupies a home pursuant to 
an MHO agreement. 

Successor Homebuyer. A person 
eligible to become a homebuyer who has 
been designated by a current homebuyer 
to succeed to an interest under a 
homeownership agreement in the event 
of the current homebuyer’s death or 
mental incapacity. 

Surcharge. The amount charged by 
the IHA to a tenant, in addition to the 
Tenant Rent, for consumption of utilities 
in excess of the allowance for IHA- 
furnished utilities or for estimated 
consumption atiributable to tenant- 
owned major appliances or to optional 
functions of IHA- equipment. 
Surcharges calculated pursuant to 
subpart K, based on estimated 
consumption where checkmeters have 
not been installed, are referred to as 
“scheduled surcharges.” 

Tenant-Purchased Utilities. Utilities 

by the tenant directly from a 
utility supplier. 

Tenant Rent. The amount payable 
monthly by the family as rent to the 
IHA. Where all utilities (except 
telephone) and other essential housing 
services are supplied by the IHA, tenant 
rent equals total tenant payment. Where 
some or all utilities (except telephone) 
and other essential housing services are 
not supplied by the IHA and the cost 
thereof is not included in the amount 
paid as rent, tenant rent equals total 
tenant payment less the utility 
allowance. 

Total Development Cost. The sum of 
all HUD-approved costs for a project 
including all undertakings necessary for 
= site acquisition, demolition, 

construction or equipment and financing 
{including the payment of carrying 


charges), and for otherwise carrying out 
the development of the project. Offsite 
water and sewer facilities development 
costs are not included. 

Total Tenant Payment. The monthly 
amount calculated under subpart D of 
this chapter. Total tenant payment does 
not include any surcharge for excess 
utility consumption or other 
miscellaneous charges (see subpart K). 

Tribe. Any tribe, band, pueblo, ery 
community, or nation of 
Alaska Natives. 

Unit Months Available. Project units 
multiplied by the number of months the 
project units are expected to be 
available for occupancy during a given 
IHA fiscal year. Except as provided in 
the following sentence, for purposes of 
this part, a unit is considered available 
for occupancy from the date on which 
the end of the initial operating period for 
the project is established until the time 
it is approved by HUD for 
deprogramming and is vacated or 
approved for nondwelling use. On or 
after July 1, 1991, a unit is not 
considered available for occupancy in 
any IHA Requested Budget Year if the 
unit is located in a vacant building in a 
project that HUD has determined is 
nonviable. 

Utilities. For purposes of determining 
utility allowances, utilities include 
electricity, gas, heating fuel, water, 
sewerage service, septic tank pumping/ 
maintenance, sewer system hookup 
charges (after development), and trash 
and garbage collection. Telephone 
service is not included as avutility. For 
purposes of IHA accounting and PFS, 
trash and garbage collection and 
maintenance and repair of any systems 
are considered maintenances expenses 
and not utility expenses. 

Utility Allowance. An allowance for 
IHA-furnished utilities represents the 
maximum consumption units (e.g., 
kilowatt hours of electricity), 
established in accordance with 
§ 905.810, that may be used by a 
dwelling unit without a surcharge 
against the tenant for excess 
consumption. An allowance for tenant- 
purchased utilities is a fixed dollar 
amount, established in accordance with 
§$ 905.885, that is deducted from the total 
tenant payment otherwise chargeable to’ 
a tenant who has retail service, whether 
the charges are more or less than the 
amounts of the allowance. 

Utilities Expense Level. The per-unit 
per-month dollar amount of utilities 
expense used in calculation of operating 
subsidy, as provided in § 905.715. 

Utility Reimbursement. The amount, if 
any, by which the utility allowance for 
tenant-purchased utilities for the unit, if 
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applicable, exceeds the family’s total 
tenant payment. 

Very Low-Income Family. A lower 
income family whose annual income 


may establish income limits higher or 
lower than 50 percent of the median 
income for an Indian area on the basis 
of its finding that such variations are 
necessary because of unusually high or 
low family incomes. 

Voluntary Equity Payments Account 
(VEPA). A homebuyer account in the 
Mutual Help Homeownership 
Opportunity program credited with the 
amount of any periodic or occasional 
voluntary payments in excess of the 
required monthly payments. 

Welfare Assistance. Welfare or other 

yments to families or individuals, 
aoe on need, that are made under 
pew rograms funded, separately or jointly, 

y Federal, State or local governments. 

Work Item. Any separately 
identifiable unit of work constituting a 
part of a modernization program. 


§ 905.105 Types of lower income housing 
projects. 


IHAs may develop the following types 
of projects: 

(a) Rental. In a rental project, the 
occupants lease units for an initial term 
acceptable to the IHA and the tenant, 
followed by a month-to-month tenancy. 
Projects may be developed with single 
family detached, duplex, row house, 
walk-up, garden type, or (for the elderly) 
elevator structures. 

(b) Mutual Help Homeownership 


Opportunity. 
(1) General. This program (see subpart 
E) is available only for use byIHAs-_ - 
eligible for assistance under this 


part. 

Under this program, a homebuyer enters 
into an MHO agreement under which 
the iomebuyer agrees to contribute 
land, labor, cash, materials, or 
equipment, or a combination of these, 
for development of the project; make 
monthly payments based on income; 
and provide all maintenance of the 
home. In return, the initial purchase 
price of the home is reduced each month 
in accordance with a predetermined 
purchase price schedule, and the 
homebuyer is given the —— to buy the 
home by P pa t of the remaining 

purchase price at the time 
of the souieae The credit for the 
homebuyer’s Mutual Help contribution 
is applied against the purchase price of 
the home. 


(2) Project types. Single family 
dwellings are eligible for assistance 
under this program, including, but not 


limited to, single-family detached 
dwellings and row houses. 


§ 905.110 Assistance from indian Health 
Service and Bureau of Indian Affairs. 


Because HUD assistance under this 
part is not limited to IHAs of federally 
recognized tribes, provisions in this part 
relating to assistance from BIA or IHS, 
or to required approvals, actions or 
determinations by these agencies in 
connection with such assistance, are 
applicable te apa undertaken 
by IHAs of fed recognized tribes 
or by regional ounie authorities 
created by Alaska state law. These 
projects shall be developed promptly 
and operated in accordance with the 
provisions of the Interdepartmental 
Agreement. “Federally recognized tribe” 
means a tribe recognized as eligible for 
services from BIA or IHS. 


§$905.115 Applicability of civil rights 
statutes. 


(a) Indian Civil Rights Act. (1) The 
Indian Civil Rights Act (Title II of the 
Civil Rights Act of 1968, 25 U.S.C. 1301- 
1303) provides, among other things, that 
“no Indian tribe in exercising powers of 
self-government shall * * * deny to 
any person within its jurisdiction the 
equal protection of its laws or deprive 
any person of liberty or property 
without due process of law.” The Indian 
Civil Rights Act (ICRA) applies to any 
tribe, band, or other group of Indians 
subject to the jurisdiction of the United 
States in the exercise of 
powers of self-government. ICRA is 
applicable in all cases where an IHA 
has been established by exercise of 
tribal powers of self-government. 

(2) In the case of IHAs established 
pursuant to State law, determinations by 
HUD of the applicability of the ICRA on 
a case-by-case basis may consider such 
factors as the existence of recognized 
powers of self-government; the scope 
and jurisdiction of such powers; and the 
applicability of such powers to the area 
of operation of a particular IHA. 
Generally, determinations by HUD of 
the existence of powers of 
self-government and the jurisdiction of 
such powers will be made in 
consultation with the Department of 
Interior-Bureau of Indian Affairs, and 
may consider applicable legislation, 
treaties and judicial decisions. The area 
of operation of an IHA may be 
determined by the a the 
governing body creating any 
limitations within the enabling 
legislation, and judicial decisions. 

(3) Projects of IHAs subject to the 
ICRA shall be developed and operated 
in compliance with its provisions and all 
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HUD regulations and handbooks 
thereunder. 


(b) Nonapplicability of Title VI and 
the Fair Housing Act. Title VI of the 
Civil Rights Act of 1964 (42 U.S.C. 
2000d-2000d—4 


U.S.C. 3601-3620), which prohibits 
discrimination based on race, color, 
religion, sex or national origin in the 
sale or rental of housing do not apply to 
IHAs established by exercige of a tribe's 
powers of self. it. HUD 
regulations implementing title VI and 
the Fair Housing Act shall not be 
applicable to development or operation 
of projects by such IHAs. Any 
determination by HUD of the 
applicability of title VI and the Fair 
Housing Act on a case basis shall 
consider the applicability of the Indian 
Civil Rights Act under ph (a) of 
this section. Actions by an IHA to 
implement the statutory admission 
restriction in favor of Indian families in 
the MH program, as set forth in 

§ 905.301, shall not be considered a 
violation of any provision of either title 
VI or the Fair Housing Act. 

(c) Indian Housing Act of 1988— 
Mutual Help program admissions. For 
provisions generally limiting admission 
to the Mutual Help Homeownership 
Opportunity program to Indians and 
requiring findings of need for admission 
of non-Indians, see § 905.416. 

(d) Handicap. For discussion of laws 
dealing with discrimination on the basis 
of handicap and with construction 
accessibility requirements, see 
§ 905.120(f). 


§ 905.120 Compliance with other Federal 
requirements. 


(a) Environmental clearance. Before 


val cums with the cuqubeinente nt St 
CFR part 50. 
(b) Flood insurance. HUD will not 
financial assistance for 


identified by the Federal Emergency 
Agency nee as having 
special flood hazards, unless 


U.S.C. 4012a(a)); and the community in 
which the land is situated is 


section 202(a) of the Act (42 U.S.C. 
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4106(a)), or less than a year has passed 
since FEMA notification regarding such 


som mpage ora as or 
“eo Wage rates for laborers and 


its contractors for work or contracts 
over $2,000. 
(2) With respect to all maintenance 


not less than the wages prevailing in the 
locality, as determined or adopted (after 
a determination under state, Tribal or 
local law) by HUD pursuant to section 
12 of the United States Housing Act of 
= to = laborers and mechanics 
employ an IHA or its contractors. 

(3) ovens wage rates determined 
under State or tribal lew are 
inapplicable under the circumstances 
set out in § 905.172(b). 

(d) Professional and technical wage 
rates. All architects, technical engineers, 
draftsmen and technicians employed in 
the development of a project shall be 
paid not less than the wages prevailing 
in the locality, as determined or adopted 
(after a determination under applicable 
State, Tribal, or local law) by HUD. 

(e) Relocation assistance. (1} Projects 
developed by an IHA are subject to the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(“Uniform Act") (42 U.S.C. 4621-4638). 


wich & anced Sema quabiet cite 
during construction and is returned to 
the site after 

(f) Handicap. {1} Under section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C. 
794), HUD is required to assure that no 
otherwi handicapped person 


is excluded from participation, denied 
benefits, or discriminated against under 
any program or activity receiving 
Federal financial assistance, solely by 
reason of his or her handicap. Except for 
an IHA created by the exercise of a 


instructions in part 8 of this title 24. 

(2) The IHA shall comply with the 
Architectural Barriers Act of 1968 (42 
U.S.C. 4151-4157}, and HUD 
implementing regulations (24 CFR part 
40). 


(g) Access to records; audits. HUD 
and the Comptroller General of the 
United States shall have access to all 
books, documents, papers, and other 
records that are pertinent to the 
activities carried out under this part, in 
order to make audit examinations, 
excerpts, and transcripts, in accordance 
with 24 CFR 85.42. An IHA receiving 
assistance under this part must comply 
with the audit requirements of 24 CFR 
part 44, issued in accordance with the 
Single Audit Act of 1984 (31 U.S.C. 7501- 
7507). 

(h) Uniform administrative 
requirements. The Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to States, 
Local, and Federally Recognized Indian 
Tribal governments, as set forth in 24 
CFR part 85, are applicable to grants 
under this part, except as specified in 
this part. 

(i) Lead based paint poisoning 
prevention. See 24 CFR part 35 and 
subpart H of this part. 


§ 905.125 Establishment of HAs pursuant 
to State law. 

An IHA may be established pursuant 
to a State law that provides for the 
establishment of [HAs with all 
necessary legal powers to carry out 
lower income housing projects for 
Indians. 

§ 905.126 Establishment of iHAs by tribal 
ordinance. 


(a) Legal capacity of tribe to establish 
IHA. Where an Indian tribe has 
governmental police power to promote 
the general welfare, including the power 
to create a housing authority, an IHA 
may be established by tribal ordinance 
enacted by the governing body of the 
tribe. 

(b) Form of ordinance. A tribal 
ordinance establishing an Indian 
Housing Authority shall be in a form 
prescribed by HUD. No substantive 
change may be made in the form of 


(c) Approval or review of ordinance 
by the Department of the Interior. HUD 
shall not enter into an for 
assistance to an IHA formed by tribal 
ordinance unless such ordinance has 
been submitted to HUD, accompanied 
by evidence that the tribe’s enactment of 
the ordinance either has been approved 
by the Department of the Interior or has 
been reviewed and nct objected to by 
that Department. 

(d) Amendment of ordinance. Tribal 
ordinances not conforming to current 
HUD regulations, contracts, and 
handbooks shall be amended as 
promptly as possible. No contract or 
amendment providing any additional 
commitment for HUD financial 
assistance shall be entered into unless 
such conforming amendments have been 
enacted. 

(e) Submission to HUD of documents 
establishing THA. The tribal ordinance, 
evidence of Department of the Interior 
approval or review, and the following 
documentation relating to the initial 
organization of the IHA, in the form 
prescribed by HUD, shall be submitted 
to HUD before or with any application 
for financial assistance: 

(1) Certificate of appointment of 
Commissioners; 

(2) Commissioner's oath of office; 

(3) Notice of organization; 

(4) Consent to meeting; 

(5) Minutes of meeting; 

(6) Resolutions establishing the IHA, 
adopting the by-laws, adopting the seal, 
designating a regular place of meeting, 
and designating officers; 

(7) By-Laws; 

(8) Certificate of Secretary as to 
authenticity of documents; and 

(9) General Certificate of Housing 
Authority. 


§ 905.130 IHA commissioners who are 
tenants or homebuyers. 

(a) Tenant or homebuyer 
commissioners. No person shall be 
barred from serving on an IHA's Board 
of Commissioners because he or she is a 
tenant or homebuyer in a housing 
project of the IHA. A Commissioner who 
is a tenant or homebuyer shall be 
entitled to participate fully in all 
meetings concerning matters that affect 
all of the tenants or homebuyers, even 
though such matters affect him or her as 
well. However, no such Commissioner 
shall be entitled or permitted to 
participate in or be present at any 
meeting (except in his or her capacity as 
a tenant or er), or be counted 
or treated as a member of the Board, 
concerning any matter involving his or 
her individual rights, obligations, or 
status as a tenant or homebuyer. 
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(b) Com.nissioner as IHA employee. A 


position and where HUD approves. 


§ 905.135 Administrative capability. 

(a) obligation to maintain. An IHA 
must maintain administrative capability, 
as defined in § 905.102, at all times 
throughout the term of the ACC. in 
accordance with 24 CFR part 85, which 
is applicable to recipients of HUD grants 
that are “local governments”—<defined 
to include Indian Housing Authorities, 
any IHA determined to be “high risk” 
may be subject to special conditions or 
restrictions. 

(b) Evaluation. On the basis of regular 
monitoring, on-site reviews, audits, 
surveys, and the formal Administrative 
Capability Assessment process, HUD 
will evaluate the administrative 
capability of each IHA at least annually 
to determine whether the IHA maintains 
administrative capability. In making this 
determination, HUD will evaluate an 
IHA's compliance in the areas of 
development, modernization, and 
operations, including such functions as 
administration, financial management, 
occupancy, and maintenance. 

(c) Criteria. HUD will categorize an 
IHA as lacking administrative capability 
if it determines that one or more of the 
following conditions exist or if other 
serious conditions are discovered: The 
IHA— 

(1) Has a history of unsatisfactory 
performance over at least the past two 
annual assessment periods; 

(2) Is not financially stable, based on 
the most recent Administrative 
Capability Assessment, annual audit, 
technical assistance visit, or other 
reliable information; 

(3) Has not had a complete 
independent audit of its operations in 
the past twenty-four months; 

(4) Has management systems that do 
not meet the standards as set forth in 
part 85, and the lack of this system may 


(6) Lacks properly trained and 
competent personnel at key 
t positions of the IHA; 
(7) Is not or has not complied with the 
terms of applicable regulations, Annual 


Contributions Contracts or handbooks; 
or 

(8) Is otherwise not responsible. 

(d) Notice of deficiency. ff HUD 
determines that an IHA lacks 
administrative capability, it will notify 
the THA as soon as after the 
completion of the review upon which the 
determination was based. The 
notification will be in writing and will 
contain the following: 

(1) The reasons for the determination; 

(2) The nature of any HUD action 
taken as a result of the determination; 

(3) The corrective action(s) that must 
be taken by the IHA and the time 
allowed for completing the corrective 
actions; 

(4) The method of requesting 
reconsideration of the HUD action and 
the documentation necessary for 
evidence that all corrective actions have 
been completed; and 

(5) If the HUD action will affect 
funding in an upcoming cycle, any 
interim requirements (short of 
completing all necessary actions) to be 
satisfied as a condition of eligibility. 

(e) Management improvement plan. 
(1) When an JHA is informed that it 
has been determined to lack 
administrative capability, it must 
respond to the determination, in writing. 
This response must include a 
management improvement plan to 
achieve administrative capability 
through the correction of existing 
deficiencies. The plan shall describe in 
detail the method to be used and the 
time schedule to be maintained and it 
will be subject to HUD approval. 

(2) If the IHA does not satisfy the 
terms of the plan or does not act in good 
faith to meet the timeframes included in 
its management improvement plan, 
additional restrictions may be 
as necessary, future or pending 
applications for assistance may be 
denied, existing projects may be 
terminated, or other action may be 
instituted, as appropriate. 

(f) High risk IHAs. (1) An IHA's 
application for assistance may be 
approved despite a finding tha that it lacks 
administrative capability—subject to 
special conditions and/or restrictions 
corresponding to the deficiencies 
found—if it has submitted a 
management improvement plan that was 
approved by HUD, and it has exhibited 
substantial compliance with the plan or 
a good faith effort to comply with the 
plan. An IHA in these circumstances 
shall be classified as “high risk” and 
may be subject to one or more of the 


operation of the affected project: 


(iii) Submission to HUD of additional 
or more detailed financial reports; 

(iv) Additional project monitoring 
from the HUD field office; 

(v) Requiring the IHA to obtain 
technical assistance from HUD or 
another entity approved by HUD; 

(vi) Suspension of various 
expenditures for non-essential functions; 


or 
(vii) Establishing additional approvals 
by HUD. 


y ; 

(2) If HUD determines that it is 
necessary to impose special conditions 
or restrictions, it will notify the IHA in 
writing. The notice shall contain the 
information specified in paragraph { (d) of 
this section. If the information to be 
provided under this paragraph (f) is 
identical to that provided under 
paragraph (d), no separate notice is 
req ; 

(g) Appeals. (1) An IHA may appeal a 
determination that it lacks 
administrative capability, the imposition 
of special conditions or restrictions, or 
any other HUD field office action, to the 
HUD regional administrator. All appeals 
must be made in writing, within 30 days 
of notice to the IHA of the HUD action 
and must state clearly any justification 
or evidence that the action is 
unwarranted or too severe. If an appeal 
is filed concerning one or more action(s), 
the action(s) shall not take effect until 
HUD makes a final determination on the 
appeal or notifies the IHA that special 
circumstances exist that warrant giving 
immediate effect to the announced HUD 
action. The HUD regional administrator 
must respond to the appeal within a 
reasonable time. 

(2) An IHA may appeal a regional 
administrator's decision to the Assistant 
Secretary only if the case involves 
actions related to restrictions on funding 
for the upcoming funding cycle. An 
appeal of the regional administrator's 
decision must be made in writing, 
stating the justification or evidence, and 
must be submitted to the Assistant 
Secretary in accordance with 
procedures established in HUD 
procedural instructions. Decisions 
reviewed by the Assistant Secretary will 
be evaluated based on the facts as 
presented to the regional administrator 
and on any aggravating or extenuating 
circumstances. 

(h) Superior performance. HUD may 
establish levels for superior 





performance for IHA awards, special 

initiatives, or participation in other 

program benefits. 

contained in paregraphe (), (0) and (g) of ths 
in e 

tentaennte by the Office of 


approved 
Management and Budget under OMB control 
number 2577-0130) 


$905.140 Certification of housing 
managers. 

(a) Purpose and scope. This section 
' establishes a requirement for the 
certification of executive directors and 
housing managers and provides for this 
certification by approved certifying 
organizations. The requirements set 
forth in this section are applicable to all 
lower income housing projects assisted 
under the Act that are owned by IHAs 
and to all IHAs administering these 
projects. 

(b) Certification. (1) Full certification 
is granted a housing manager by an 
approved organization when 
the organization determines that the 
person has demonstrated the ability to 
achieve and/or maintain the essential 
social, fiscal, environmental, equal 
opportunity, and administrative goals of 
the Indian housing program established 
under the Act, the annual contributions 
contract, and HUD regulations for the 
management of Indian housing projects. 

(2) Probationary certification is 
granted to a person who has not met the 
qualifications for full certification when 
hired, but who has the potential to 
qualify. The initial term of probationary 
certification is one year. The approved 
certifying organization may extend the 
term of the probationary certificate for 
one additional year in order tc allow the 
applicant sufficient time to obtain a 
certificate. In no case may the 
probationary certificate be in effect for 
longer than two years. 

(3) Before January 1, 1981, approved 
certifying organizations were permitted 
to issue a certification solely on the 
basis of satisfactory on-the-job 
performance in the housing management 
field for not less than 4 years. 
Certification on this basis is valid only if 
it was granted before that date. 

(c) HUD approval of certifying 
organizations. (1) Any national housing 
management organization may apply to 
HUD for approval for the purpose of 
providing certification of individuals as 
housing managers. HUD's Certification 
Review Committee will evaluate 
applicant organizations upon their past 
performance in the field of Indian 
housing management and compliance 
with HUD's nondiscrimination policies, 
Indian preference, and the suitability of 
the programs submitted. Every applicant 


shall submit to HUD appropriate 
evidence that such organization: 

(i) Has the experience and capacity to 
deal with lower income Indian housing 
management processes with significant 
emphasis on housing projects assisted 
under the Act or assisted under other 
Federally or State-assisted programs; 

(ii) Has developed a certification 
program which includes: 

(A) Specific criteria and standards for 
qualifying for certification in accordance 
with paragraph (c)(6) of this section; 

(B) Suitable procedures which will 
afford any person the opportunity to 
apply for certification and receive 
certification if he or she meets the 
standards; 

(C) A right of appeal as set forth in 
paragraph (i) of this section; and 

(D) Suitable procedures which provide 
for a probationary certificate. 

(2) The HUD Certification Review 
Committee shall evaluate the evidence 
submitted by the organization in 
accordance with paragraph (c)(1) of this 
section and will determine in its 
discretion, on the basis of that evidence 
and such other material as may be 
relevant, whether the qualifications of 
the organization meet the criteria set 
forth in paragraph (c)(1) of this section. 
If the qualifications are satisfactory, 
HUD shall notify the organization of its 
approval as a certifying organization. 

(3) In the event HUD denies approval 
of the organization, the notification to 
the organization shall set forth the 
reasons for HUD’s action in sufficient 
detail so as to enable the organization to 
request reconsideration of the 
determination. 

(4) The standards, criteria and 
program for enabling persons to qualify 
for certification shall be subject to 
periodic review and reapproval or 
disapproval not less than annually by 
the HUD Certification Review 
Committee. Such periodic review shall 
include the procedures and methods by 
which the organization incorporates in 
its training, evaluation and certification 
program the current regulations, policies 
and procedures of HUD as well as due 
process protection for the persons 
certified or applying for certification. 

(5) A current list of approved 
certifying organizations and their 
standards and criteria shall be 
published in the Federal Register as 
organizations are approved or 
reapproved by HUD as certifying 
organizations, and shall be sent to all 
IHAs in the form of a notice. 

(6) All criteria and standards fo 
qualifying for certification shall be 
reasonably related to job requirements. 
The assessment method used to 
determine whether an individual is 
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qualified for certification (e.g., written 
examination) shail be based on and ~ 
relate to a valid analysis of the tasks 
performed by Indian housing managers’ 
and shall be fair, objective, and free of 
ethnic and cultural bias. HUD approval 
of assessment methodology may be 
granted on the basis of a written 
statement by an organization or 
individual acceptable to HUD as being 
qualified in the field of assessment 
methodology. 

(7)(i) Immediately upon receiving 
notification from HUD that its 
application to become an approved 
certifying organization has been 
approved, and no longer than 60 days 
following that notification, an approved 
certifying organization may submit to 
HUD a list of all individuals who 
already possess a certification from the 
organization provided: 

(A) The certification is reasonable 
evidence that the certificate holder is 
qualified as a housing manager, and 

(B) The certification is currently 
recognized by the approved certifying 
organization at the time the list of 
names is tendered to HUD. 

(ii) Upon receiving this list, HUD will 
notify the approved certifying 
organization that the certifications 
issued to the listed individuals may be 
considered as satisfying the certification 
requirements of this section. 

(d) Requirements for certification. 
Any person employed as a housing 
manager of dwelling units shall be 
required to have certification as a 
housing manager (either full certification 
or an unexpired probationary 
certification) from an approved 
certifying organization. 

(e) Salaries of housing managers. 
Beginning with the budget submitted to 
HUD for the first fiscal year which starts 
at least four months after the date on 
which certification is required for any 
housing manager, the salary of such any 
housing manager who has not obtained 
certification (as described in paragraph 
(d) of this section) shall not be 
considered an eligible operating 
expenditure (whether or not operating 
subsidy is required), nor shall such 
salary be approved as a budget item for 
the purpose of operating subsidy 
eligibility. However, these prohibitions 
shall not apply during the pendency of 
an appeal filed pursuant to paragraph (i) 
of this section. Beginning with that same 
fiscal year and thereefter, the current 
certification status of all housing 
managers shall be submitted by IHAs to 
HUD along with the annual budget. 

(f) Compliance with civil service law 
and notice of termination procedures. If 
a housing manager is denied 
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certification or certification is 
suspended or withdrawn and the person 
no longer has any appeal pending under 
this part, the allowance of any salary as 
an approvable budget item shall 
terminate, except for such period as may 
necessarily be involved in compliance 
by the IHA with notice of termination 
and related procedures pursuant to 
State or Tribal law or the IHA’s 
approved personnel practices. Nor shall 
the allowance of the salary as an 
approvable budget item terminate if it 
should be determined as a result of 
administrative and/or judicial 
proceedings that under applicable civil 
service or other State or Tribal laws that 
the official's services may not be legally 
terminated on grounds of his failure to 
obtain certification under this part. 

(g) Costs of certification and related 
training. The reasonable costs incurred 
by an IHA for certification of an IHA 
employee as a housing manager 
(whether or not the certification is 
required under this part), including 
training to enable an IHA employee to 
qualify for such certification, shall be 
allowable as eligible expenditures for an 
IHA. The IHA may, at its discretion, 
include a provision for payment of such 
costs in its operating budget. 

(h) Denial, revocation or suspension 
of certification. 

(1) Grounds for denial, revocation or 
suspension of certification. Certification 
may be denied, revoked or See 
by the approved certifying organiza 
which granted the certification, ion bet = 
successor, or by HUD, for the following: 

(i) Acts of fraud, deceit or 
misrepresentation in obtaining the 
certification; 

(ii) Acts of gross negligence, 
incompetency or misconduct in carrying 
out the duties of housing manager; 

(iii) Conviction of a crime involving 
moral turpitude; or 

(iv) Willful disregard of the 
regulations and requirements applicable 
to the Indian housing program. 

(2) Notice by the approved certifying 
organization. The approved certifying 
organization shall serve a written notice 
on the certified person that denial, 
revocation or on is being 
considered and shall set forth in the 
notice with reasonable specificity the 
reasons for the proposed action. Said 
notice shall also advise the certified 
person that he has a specified number of 
days from receipt of the notice, to 
respond in writing or to request an 
informal hearing. If the certified person 
does not respond within the specified 
period, the approved certifying 
organization may revoke cr suspend the 
certification and shall immediately so 


conte egy re 


— Presentation of evidence by 
certified person and determination by 
the approved certifying 
The certified person may examine and, 
at his aw copy all documents, 
records and regulations of the approved 
certifying organization that are relevant 
to the matter. The certified person shall 
have the right to present evidence and 
arguments in opposition to the proposed 
revocation or suspension and to 
controvert evidence relied on by the 
approved certifying organization and he 
or she may elect to do this in writing, or 
at the informal hearing, or both. 
Whenever a certified person requests an 
informal hearing, he or she shall be 
entitled to confront in a reasonable 
manner and cross-examine all witnesses 
on whose testimony or information the 
approved certifying organization relies. 
Evidence pertinent to the issues in the 
approved certifying organization's 
notice may be received and considered 
without regard to its admissability under 
rules of evidence employed in judicial 
proceedings. Upon considering all 
evidence and arguments presented, the 
approved certifying organization shall 
determine whether certification should 
be revoked or suspended and shall 
promptly advise the certified persons of 
its determination. Testimony shall be 
recorded in some form and such records 
shall be maintained for a period of not 
less than 90 days. Whenever the 
approved certifying organization's 
decision is to revoke or suspend 
certification, the notice shall set forth 
with reasonable specificity the 
organization's findings. A decision to 
revoke or suspend certification shall not 
preclude the approved certifying 
organization from making subsequent 
determination that a certified person 
should be reinstated. 

(4) Either the IHA or the housing 
manager may appeal the determination 
made by the approved ce 
organization pursuant to this section, in 
accordance with paragraph (i) of this 
section. 

(i) Appeal. (1) Any person required to 
hold certification as a housing manager 
and who is denied certification or whose 
certification has been revoked or 
suspended by an approved i 
organization, may, at his or her option, 
file an appeal with the approved 
certifying organization. 

(2) The appellant shall have the right 
to request a hearing. If a hearing is 
requested, it shall be one at which he or 
she is represented or accompanied by a 
person of his or her choice. The 
appellant shall be afforded an 


opportunity to present oral testimony 
and to cross-examine witnesses. 


certifying 
shall consider the appeal 
on the record and on the basis of the 


originally 

certification shall have the right to add 
to the record affidavits, testimony, or 
relevant information in support of the 
certification or in support of the denial, 
suspension, or revocation of 
certification. As promptly as possible 
(generally within 90 days from the filing 
date of the appeal), the approved 

shall render the 
decision on the appeal which states the 
reasons for the decision. A copy of the 
decision shall be furnished to the 
appellant and to HUD. 

(4) All materials filed or submitted in 
regard to an appeal under this section 
shall be maintained for not less than 90 
days following the date of the decision 
and shall be available for public 
inspection to the full extent of the law. 


(Information collection requizements 
contained in paragraph cht) of this section 
have been approved by the Office of 

t and Budget under OMB control 
number 2577-0077) 
Subpart B—Procurement 
§ 905.160 Procurement standards. 

(a) HUD standards—{1) Applicability. 
This subpart sets forth Federal 
requirements to be followed by IHAs in 
the procurement of services, supplies, 
and goods. 

(2) Contracting authorization. An THA 
may execute contracts without HUD 
approval for the procurement of work, 
materials, equipment and/or 
professional services, in 
with paragraph fake) of this section, 
unless the IHA has been determined to 
be “high risk”, in pte oat with 24 
CFR part 85 and § 905.135. When HUD 
prior approval is not required, the IHA 
will certify that program requirements 
have been satisfied before it executes a 
contract. HUD will monitor IHA 
performance of this function, and may at 
any time require prior approval! or 
require additional training of IHA staff, 
in accordance with 24 CFR part 85 and 
§ 905.135. 

(3) Limitations. (i) An IHA shall not 
award a contract for the project until the 
prospective contractor has 
demonstrated, to the satisfaction of the 
IHA, the technical, administrative and 
financial capability to perform contract 
work of the size and type involved and 
within the time provided under the 
contract. The IHA shall not award a 
contract to a person or firm on the List 





of Parties Excluded from Federal 
Procurement and Nonprocurement 
Programs compiled, maintained and 
distributed by the General Services 
Administration (GSA). The persons 
listed have been debarred, suspen 

or determined ineligible for participation 
in Federai programs. (See 24 CFR part 
24.) 

(ii) The IHA shall submit for HUD 
approval complete construction and bid 
documents before inviting bids, or 
certify receipt of the required 
architect’s/engineer’s certification that 
the construction documents accurately 
reflect HUD-approved construction or 
repairs, and that the bid documents are 
complete and include all mandatory 
items. The IHA shall obtain HUD 
approval of the proposed award of 
contracts for repairs, construction, and/ 
or related equipment if the bid amount 


single bid. In ali other instances, the 
IHA shall comply with HUD 
requirements either to submit the 
proposed award for HUD approval, or if 
authorized to proceed without specific 
HUD approval, to make the award after 
the IHA has certified 

(A) that the bidding and awarding 
procedures were conducted in 
compliance with State, tribal, or local 
laws and Federal requirements, 
including requirements for Indian 
preference and wage rates; 

(B) that the award does not exceed 
the approved budget amount and is not 
being made on the basis of a single bid; 
and 

(C) that HUD clearance has been 
obtained for the award under previous 
participation including 
absence of the contractor from the GSA 
List of Parties Excluded from Federal 
Procurement and Nonprocurement 


Programs. . 

(iii) Unless an IHA has been limited 
with respect to its procurement and 
management functions in accordance 
with part 85 and § 905.135, the IHA may 
execute, or approve any agreement or 
contract for personal, management, 
legal, or other services with any person 
or firm without the prior written 
approval of HUD, except under the 
following circumstances: 

(A) Where the term of the agreement 
or contract (including renewal) is in 
excess of two years; or 

(B) Where the amount of the 
agreement or contract is in excess of the 
amount included for such purpose in the 
HUD-approved development cost 
budget, or operating budget or an 
amount specified from time to time by 
HUD, as the case may be; or 


(C) Where the agreement or contract 
is for legal or other services in 
connection with litigation. 

(4) Records. An IHA shall maintain 
records sufficient to detail the 
significant es a procurement. 

(5) Contract administration. An IHA 
is responsible, in accordance with good 
administrative practice and sound 
business judgment, for the settlement of 
all contractual and administrative issues 
arising out of procurement. 

(6) Competition. All procurement 
transactions must be conducted in a 
manner providing full and open 
competition. 

(7) Contract cost and price. An THA 
must perform a cost or price analysis in 
connection with every procurement 
action, includi 

(b) JHA Standards—{1) IHA 
procedures. Each IHA shall adopt, 
promulgate, and comply with, rules or 
regulations for the procurement and 
administration of supplies, materials, 
services and equipment in connection 
with the development and operation of 
projects. The IHA will promptly furnish 
a copy of these rules or regulations to 
HUD. These rules or regulations shall 
contain provisions on at least the 
following subjects: 

(i) Procedures for procurement in 
cases where competitive bidding is 
required, including written selection 
procedures; 

(ii) Identification (by position title) of 
IHA officials authorized to procure 
goods and services when competitive 
bidding is not required, and procedures 
for such procurement; 

(iii) Procedures for inventory control; 

(iv) Procedures for storage and 
protection of goods and supplies; 

(v) Procedures for issuance of, or 
other disposition of, supplies and 
equipment; 

(vi) Procedures for implementing 
Indian preference requirements; 

(vii) Procedures for handling 
complaints and protests regarding 
procurement; 

(viii) Standards of conduct governing 
IHA directors, officers and employees; 
and 

(ix) Conflict of interest provisions 
governing directors, officers, employees, 
contractors/developers and others doing 
business with the IHA. 

(2) Contract administration system. 
An IHA shall maintain a contract 
administration system that ensures that 
contractors perform in accordance with 
the terms, conditions, and specifications 
of their contracts and purchase orders. 
(Information collection requirements 
contained in paragraphs(a)(3)(ii) and (a)(4) of 
this section have approved by the 
Office of Management and Budget under 


contract modifications. 
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OMB control numbers 2577-0039 and 2577- 
0130, respectively) 


§ 905.165 Indian preference 

(a) Applicability. HUD has 
determined that projects under this part 
are subject to section 7(b) of the Indian 
Self-Determination and Education 
Assistance Act (25 U.S.C. 450e(b)). (For 
applicability to an IHA’s own 
employment practices, see 905.360.) 
Section 7(b) provides that any contract, 
subcontract, grant or subgrant entered 
into for the benefit of Indians shall 
require that, to the greatest extent 
feasible— 

(1) Preferences and opportunities for 
training and employment in connection 
with the administration of such 
contracts or subcontracts be given to 
“Indians”. That Act defines “Indians” to 
mean persons who are members of an 
Indian tribe, and defines “Indian tribe” 
to mean any Indian tribe, band, nation, 
or other organized group or community, 
including any Alaska Native village or 
regional or village corporation as 
defined in or established pursuant to the 
Alaska Native Claims Settlement Act, 
which is recognized as eligible for the 
special programs and services provided 
by the United States to Indians because 
of their status as Indians; and 

(2) Preference in the award of 
contracts or subcontracts in connection 
with the administration of contracts be 
given to Indian organizations and to 
Indian-owned economic enterprises, as 
defined in section 3 of the Indian 
Financing Act of 1974 (25 U.S.C. 1452). 
That Act defines “economic enterprise” 
to mean any Indian-owned commercial, 
industrial, or business activity 
established or organized for the purpose 
of profit, except that the Indian 
ownership must constitute not less than 
51 percent of the enterprise; “Indian 
organization” to mean the governing 
body of any Indian tribe or entity 
established or recognized by such 
governing body; “Indian” to mean any 
person who is a member of any tribe, 
band, group, pueblo, or community 
which is recognized by the Federal 
Government as eligible for services from 
the Bureau of Indian Affairs and any 
“Native” as defined in the Alaska 
Native Claims Settlement Act; and 
Indian “tribe” to mean any Indian tribe, 
band, group, pueblo, or community 
including Native villages and Native 
groups (including corporations 
organized by Kenai, Juneau, Sitka, and 
Kodiak) as defined in the Alaska Native 
Claims Settlement Act, which is 
rec by the Federal Government 
as eligible for services from the Bureau 
of Indian Affairs. 
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(b) Preference requirements in 
procurement— (1) Preference by 
contractors and subcontractors. The 
methods of procurement set forth in this 
subpart incorporate procedures for 
implementing preference for Indians, 
Indian-owned economic enterprises, and 
Indian organizations in contracting, 
subcontracting, training, and 
employment. 

(2) Preference by IHAs. (i) To the 
greatest extent feasible, IHAs shall, in 
the conduct of their own operations, 
adhere to the requirements regarding 
preference in contracting. Where the 
provision of preference is determined by 
an IHA to be infeasible, the IHA shall 
document in writing the basis for its 
findings, shall maintain for three years 
the documentation in its files for HUD 
review, and shall provide HUD with a 
copy of the determination within 20 
days of its issuance. 

(ii) To the greatest extent feasible, 
preference shall be given to qualified 
Indians for employment or training for 
IHA staff positions. Each IHA shall 
document the method and justification 
used in selecting individuals for 
employment or training. A finding by 
HUD that an IHA has not provided 
preference to the greatest extent feasible 
to Indians in selecting individuals for 
employment or training shall be grounds 
for HUD to invoke its remedies under 
this part or under the ACC, which 
remedies include, but are not limited to, 
the denial of future projects, as 
discussed in § 905.135. 

(c) Other preference requirements— 
(1) Use of non-Federal funds. When both 
HUD and non-Federal funds are used for 
a project, the work to be accomplished 
with the funds should be separately 
identified, and HUD's Indian preference 
regulations must be applied to the work 
financ~d by HUD. If the funds cannot be 
separz .ed, HUD's Indian preference 
regulations will apply to the total 
project. 

(2) Monitoring. Each IHA shall be 
responsible for monitoring Indian 
preference implementation in its 
contracting, subcontracting, 
employment, and training. Should 
incidents of noncompliance be found to 
exist, the IHA shall take appropriate 
remedial action. A finding by HUD that 
the IHA has not provided adequate 
monitoring or enforcement of Indian 
preference may result in a determination 
by HUD that the IHA is in breach of the 
ACC or that the IHA lacks 
administrative capability. Such a finding 
may constitute grounds for HUD to 
invoke its remedies under this part or 
under the ACC, which remedies shall 
include, but are not limited to, the denial 


of future projects, as discussed in 
§ 905.135. 

(3) Off-site activities. Preference in 
contracting, subcontracting, 
employment, and training applies not 
only on-site, on the reservation, or 
within the IHA’s jurisdiction, but also to 
contracts with firms that operate outside 
these areas (e.g., employment in 
modular or manufactured housing 
construction facilities). 

(4) Locally-imposed requirements. 
Each IHA should include in the 
Invitation For Bids (IFB) or Request For 
Proposals (RFP) any applicable locally 
imposed preference requirements 
properly enacted by the tribal governing 
body, as adopted by the IHA and 
approved by HUD, or should advise 
bidders to contact the tribal governing 
body to determine any applicable 
preference requirements. However, in no 
case may an IHA authorize or provide a 
preference for Indians, Indian-owned 
economic enterprises, or Indian 
organizations, based on particular tribal 
affiliation or membership. 

(5) Local area residents. In 
accordance with section 3 of the 
Housing and Urban Development Act of 
1968, each IHA shall, to the greatest 
extent feasible, afford preference in 
contracting, training, and employment to 
lower income area residents. When the 
cost of a procurement is estimated to 
exceed $500,000, the IHA must include 
in the IFB or RFP a statement that, “to 
the greatest extent feasible, 
opportunities for training and 
employment [are to] be given lower 
income residents of the project area and 
contracts for work in connection with 
the project [are to] be awarded to 
business concerns which are located in, 
or owned in substantial part by persons 


-residing in the area of the project.” For 


this purpose, the project area is usually 
defined as the Indian reservation. See 24 
CFR part 135. 

(d) Required contract clause. The 
following language shall be included in 
any contracts or subcontracts in 
connection with development or 
operation of IHA projects: 

Section 7(b) Clause 

(i) The work to be performed under this 
contract is on a project subject to section 7(b) 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450e{b)). 
Section 7(b) requires that to the greatest 
extent feasible (i) preference and 
opportunities for training and employment 
shall be given to Indians, and (ii) preferences 
in the award of contracts and subcontracts 
shall be given to Indian organizations and 
Indian-owned Economic Enterprises. 

(ii) The parties to this contract shall comply 
with the provisions of said section 7(b) of the 
Indian Self-Determination and Education 


Assistance Act (25 U.S.C. 450e(b) and all 
HUD requirements adopted pursuant to 
section 7(b). 

(iii) In connection with this contract, the 


an-owned Economic Enterprises, and 
preferences and opportunities for training 
and employment to Indians. 

(iv) This section 7(b) clause shall be 
incorporated into every subcontract in 
connection with the project. 

(v) Upon a finding by the IHA or HUD that 
any party to this contract is in violation of the 
section 7(b) clause, said party shall at the 
direction of the IHA, take appropriate 
remedial action pursuant to the contract. 


(e) Eligibility for Indian preference. 
(1) An applicant seeking to qualify for 
preference in contracting or 
subcontracting shall submit proof of 
Indian ownership to the IHA or 
contractor. Proof of Indian ownership 
shall include, but shall not be limited to: 

(i) Certification by a tribe or other 
evidence that the applicant is an Indian 
and therefore eligible to receive 
preference. IHAs shall accept the 
certification of a tribe that an individual 
is a member. 

(ii) Evidence such as stock ownership, 
structure, management, control, 
financing and salary or profit sharing 
arrangements of the enterprise. 

(2) An applicant seeking to qualify for 
preference in employment and training 
shall submit, to the IHA or contractor, 
certification by a tribe or other evidence 
that the applicant is an Indian and 
therefore eligible to receive preference. 
IHAs and contractors shall accept the 
certification of a tribe that an individual 
is a member. 

(3) An applicant seeking a contract or 
a subcontract shall submit evidence 
sufficient to demonstrate to the 
satisfaction of the IHA or the contractor, 
as appropriate, that the applicant has 
the technical, administrative, and 
financial capability to perform contract 
work of the size and type involved, and 
within the time provided, under the 
proposed contract. An applicant seeking 
employment and training shall submit 
evidence sufficient to demonstrate to the 
satisfaction of the IHA or the contractor, 
as appropriate, that the applicant 
possesses the qualifications required for 
employment or training. 

(4) An IHA may state in its 
solicitation that bidders must submit 
evidence of eligibility within a specified 
time period before a scheduled bid 
opening. 

(5) An IHA may use lists of pre- 
qualified Indians, Indian enterprises, or 
Indian organizations, provided that the 
IHA does not preclude potential bidders 





from qualifying during the solicitation 
period. 


(6) If an IHA or contractor determines 
that an applicant is ineligible for Indian 
preference, 


approved in the manner described in 

this subpart. 

(1) Each complaint (including 

complaints against an IHA shall be in 
and filed with the IHA. 


subcontracting employment or training. 
(2) A complaint must be filed with the 
THA no later than 20 days from the date 
of the action (or omission) upon which 
the complaint is based. 
(3) Upon receipt of a complaint, the 
IHA shall promptly stamp the date and 


amend its procedures so as to be in 
compliance. if the matter is not resolved 
to the satisfaction of the 


complaint within 15 days —— 
IHA's receipt of a complaint, the 
ane eae a written 
complaint with the appropriate Indian 
Field Office of HUD. In any event, 


The address of the Indian Field Office 


and the name of the appropriate Indian 


the 
acknowledging receipt of the complaint. 

(4) Upon receipt of a written 
complaint, the HUD Indian Field Office 
will request that the IHA provide a 
written report setting forth all relevant 
facts, including, but not limited to: (A) 
The date the complaint was filed with 
the IHA; (B) the name of the 
complainant; (C) the nature of the 
complaint, including the manner in 
which Indian preference was or was not 
provided; and (D) actions taken by the 
IHA in addressing or resolving the 
complaint. The IHA shall provide copies 
of its report and all relevant documents 
concerning the complaint to HUD within 
ten days after receipt of the HUD 
request. 

(5) Upon receipt of the IHA’s report, 
the HUD Indian Field Office will 
determine whether the actions taken by 
the IHA comply with the requirements 
of section 7(b) of the Indian Self- 
Determination and Education 
Assistance Act, and with Indian 
preference i under this part. 
Notification of the Field Office's 
determination shall be provided to the 
IHA and to the complaining party, orally 
or in writing, no later than 30 days 
following HUD’s receipt of the 
complaint. If the notice is oral, it shall 
be promptly confirmed in writing. If the 
complaining party's alleged injury will 
occur during this 30-day period, the 
HUD Indian Field Office will make a 
good faith effort to make its 
determination before the occurrence of 
such injury (e.g., contract award). 

(6) Where the HUD Indian Field 
Office determines on the basis of the 
facts provided by the IHA and on the 
basis of other available information that 
there has been noncompliance with 
Indian preference requirements, the 
Field Office shall instruct the IHA to 
take appropriate steps to remedy the 
noncompliance and to amend its 
procedures so as to be in compliance. 

(7) The decision of the HUD Indian 
Field Office may be appealed to the 
Assistant Secretary for Public and 
Indian Housing. The decision of the 
Assistant Secretary for Public and 
Indian Housing shall constitute final 
agency action for purposes of the 
Administrative Procedure Act. 


(Approved by the Office of Management 
Budget under control number 2577-0076) 


§$ 905.170 Other requirements applicable 
to development contracts. 


(a) Bonding requirements. Each 
contractor shall be required to provide 
adequate assurance of performance and 
payment acceptable to HUD. 
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(1) The HUD field office may approve 
use of any of the following methods to 
provide this assurance: 

(i) Performance and payment bond for 
100 percent of the total contract price. 

(ii) Deposit with the IHA of a cash 
escrow of not less than 20 percent of the 
total contract price, subject to reduction, 
with the approval of HUD during the 
warranty period commensurate with 
potential risk. 

(iii) Letter of credit for 25 percent of 
the total contract price, unconditionally 
payable upon demand of the IHA, 
subject to reduction, with the approval 
of HUD, during the warranty period 
commensurate with potential risk. 

(iv) Letter of credit for 10 percent of 
the total contract price and compliance 
with the procedures for monitoring of 
disbursements by the contractor, as 
approved by HUD. 

(2) In the case of a Mutual Help 
project, the term total contract price as 
used with respect to each of the above 
assurance methods includes the value of 
all Mutual Help contributions for work, 
materials, or equipment to be provided 
to the contractor for use in performing 
the contract work. 

(3) The bidding documents shall fully 
set forth all elements of the approved 
method, or approved alternative 
methods, for providing assurance of 
performance. After award of the 
contract, and within ten days after the 
prescribed contract forms are presented 
for signature, the successful bidder shall 
furnish to the IHA the assurance 
required under the method to be used. 

(b) Executive Order 11246 (equal 
employment opportunity). (1) Contracts 
for construction work in connection with 
Projects under this part are subject to 
Executive Order 11246 (30 FR 12319), as 
amended by Executive Order 12319, as 
amended by Executive Order 11375 (32 
FR 14303), and applicable implementing 
regulations (24 CFR part 130; 41 CFR 
chapter 60), rules, and orders of HUD 
and the Office of Federal Contract 
Compliance Programs of the Department 
of Labor. Executive Order 11246 
prohibits discrimination and requires 
affirmative action to ensure that 
employees or applicants for employment 
are treated without regard to their race, 
color, religion, sex, or national origin. 

(2) Compliance with E.0. 11246, and 
related regulations, orders and 
requirements shall be to the maximum 
extent consistent with, but not in 
derogation of, compliance with section 
7(b) of the Indian Self-Determination 
and Education Assistance Act. 


fo by the Office of Management and 
Budget under approval number 2577-0130} 
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$905.172 Wage rates. 

(a) Determination of prevailing wage 
rates. For the applicable method of 
determination of the prevailing wage 
rates to be paid laborers and mechanics, 
see § 905.120(c). 

(b) Preemption of prevailing wage 
rates. (1) A prevailing wage rate 
determined under State or tribal law 
shall be inapplicable to a contract or 
IHA-performed work item for the 
development, maintenance or 
modernization of a project whenever: 

(i) The contract or the work item is 
otherwise subject to State or tribal law 
requiring the payment of wage rates 
determined by a State, local, or tribal 
government or agency to be prevailing 
and is for a project assisted with funds 
—— income housing under the Act; 
an 

(ii) The wage rate (the basic hourly 
rate and any fringe benefits) determined 
under State or tribal law to be prevailing 
with respect to an employee in any 
trade or position employed in the 
development, maintenance, or 
improvement of a project exceeds 
whichever of the following Federal wage 
rates is applicable: 

(A) The wage rate determined by the 
Secretary of Labor pursuant to the 
Davis-Bacon Act (40 U.S.C. 276a, et seq.) 
to be prevailing in the locality with 
respect to such trade; 

(B) An applicable apprentice wage 
rate based thereon specified in an 
apprenticeship program registered with 
the Department of Labor or a DOL- 
recognized State Apprenticeship 


Agency; 

(C) An applicable trainee wage rate 
based thereon specified in a DOL- 
certified trainee program; or 

(D) The wage rate determined by the 
Secretary of HUD to be prevailing in the 
locality with respect to such trade or 
position. 

(2) For the purpose of ascertaining 
whether a wage rate determined under 
State or tribal law for a trade or position 
exceeds the Federal wage rate: 

(i) Where a rate determined by the 
Secretary of Labor or an apprentice or 
trainee wage rate based thereon is 
applicable, the total wage rate 
determined uncer State or tribal law, 
including fringe benefits (if any) and 
basic hourly rate, shall be compared to 
the total wage rate determined by the 
Secretary of Labor or apprentice or 
trainee wage rate; and 

(ii) Where a rate determined by the 
Secretary of HUD is applicable, any 
fringe benefits determined under State 
or tribal law shall be excluded from the 
comparison with the rate determined by 
the Secretary of HUD. 


(3) Whenever paragraph (b)(1)(i) is 

applicable: 

Any solicitation of bids or 
pro issued by the IHA and any 
contract executed by-the IHA for 
development, maintenance or 
modernization of the project shall 
include a statement as prescribed in this 
paragraph and failure to include this 
statement may constitute grounds for 
requiring resolicitation of the bid or 
proposal. The statement that any 
prevailing wage rate (including basic 
hourly rate and any fringe benefits) 
determined under State or tribal law to 
be prevailing with respect to an 
employee in any trade or position 
employed under the contract is 
inapplicable to the contract and shall 
not be enforced against the contractor or 
any subcontractor with respect to 
employees engaged under the contract 
must be included whenever either of the 
following occurs: 

(A) Such nonfederal prevailing wage 
rate exceeds: 

(1) The applicable wage rate 
determined by the Secretary of Labor 
pursuant to the Davis-Bacon Act (40 
U.S.C. 276a, et seq.) to be prevailing in 
the locality with respect to such trade; 

(2) An applicable apprentice wage 
rate based thereon specified in an 
apprenticeship program registered with 
the Department of Labor or a DOL- 
recognized State Apprenticeship 
Agency, or 

(3) An applicable trainee wage rate 
based thereon specified in a DOL- 
certified trainee program; or 

(B) Such nonfederal prevailing wage 
rate, exclusive of any fringe benefits, 
exceeds the applicable wage rate 
determined by the Secretary of HUD to 
be prevailing in the locality with respect 
to such trade or position. 

(ii) The IHA itself shall not be 
required to pay the basic hourly rate or 
any fringe benefits comprising a 
prevailing wage rate determined under 
State or tribal law and described in 
paragraph (b)(2) of this section to any of 
its own employees who may be engaged 
in the development, maintenance or 
modernization of the project; and 

(iii) Neither the basic hourly rate nor 
any fringe benefits comprising a 
prevailing wage rate determined under 
State or tribal law and described in 
paragraph (b)(2) of this section shall be 
enforced against the IHA or any of its 
contractors or subcontractors with 
respect to employees engaged in the 
contract or IHA-performed work item 
for development, maintenance or 
modernization of the project. 

(4) Nothing in this paragraph (b) shall 
affect the applicability of any wage rate 
established in a collective bargaining 


agreement with an IHA or its 
contractors or subcontractors where 
such wage rate equals or exceeds the 
applicable Federal wage rate referred to 
in paragraph (b)(1)(ii) of this section, nor 
does this paragraph (b) impose a ceiling 
on wage rates an IHA or its contractors 
or subcontractors may choose to pay 
independent of State law. 

(5) The provisions of this paragraph 
(b) shall apply to work performed under 
any prime contract entered into as a 
result of a solicitation of bids or 
proposals issued on or after October 6, 


1988 and to any work performed by 


employees of an IHA on or afier 
October 6, 1988. 


§ 905.175 Methods of procurement. 

(a) General. 

(1) Method of providing Indian 
preference. This section outlines specific 
methods an IHA must follow in the 
procurement of services, supplies and 
other property. These methods provide, 
to the greatest extent feasible, 
preference to Indian organizations and 
Indian-owned economic enterprises in 
contracting and subcontracting, and to 
Indians in employment and training. If a 
tribal governing body enacts an 
alternate method of providing Indian 
preference within its jurisdiction and the 
Secretary approves the alternate method 
as meeting the requirements of section 
7(b) of the Indian Self-Determination 
and Education Assistance Act for use in 
the HUD-assisted Indian housing 
program, the IHA under that jurisdiction 
must implement the alternate method in 
lieu of the methods specified in this 
section. (For purposes of this section, 
“tribal governing body” means the 
governing body of an Indian tribe, as 
defined in § 905.102, which exercises 
powers of self-government and is 
Federally recognized.) Alternate 
methods that provide for a tribal 
preference will not be approved. HUD's 
review of alternate metliods of providing 
preference will include the extent to 
which the proposed method minimizes 
the risk of nonperformance, promotes 
competition, assures cost containment, 
reduces administrative burdens and 
furthers local priorities and objectives 
while providing effective Indian 
preference. 

(2) Requirements applicable to all 
contracting. 

(i) In all cases, the IHA shall include 
in the Invitation For Bids (IFB) or 
Request For Proposals (RFP) a 
description of the contract and 
subcontract bidding which 
are to be employed. A finding by an IHA 
either that a subcontract was awarded 
without using the procedure required by 





the IHA, or that the contractor falsely 


imposition of other penalties shall be set 
out in the IFB or RFP and shall be 
included in each contract and 
subcontract. 

(ii) Each IFB and RFP shall state 
whether the IHA maintains lists of 


Indian organizations by specialty (e.g., 
plumbing, electrical, foundations), which 
are available to developers, contractors, 
and subcontractors to assist them in 
meeting their responsibility to provide 
preference in connection with 
administration of contracts and 
subcontracts. 

(iii) The IHA shall require a statement 
from all prospective contractors or 
developers describing how they will 
provide Indian in the award 
of subcontracts. Each IHA shall describe 
in its IFB or RFP (A) what provisions 
each prospective developer or 
contractor must include in its statement 
and (B) the factors that will be used by 


may require that a comparable 
statement be provided by 
subcontractors to their contractors, and 
may require a contractor to reject any 
bid or proposal by a subcontractor that 
fails to include the statement, as 
specified by the IHA in the IFB or RFP. 
(iv) Each contractor or subcontractor 
shall submit a certification (supported 
by credible evidence) to the THA in any 
instance where the contractor or 
subcontractor believes it is infeasible to 


purchase procedures. 

(1) General. As an alternative to the 
procurement procedures specified in 
paragraphs (c), (d) and (e) of this 
section, this provides 


paragraph for 
simplified, informal procurement 
methods applicable to an IHA’ 8 
procurement of services, 
other property that do not cost ee 
than $25,000 in the aggregate (paragraph 
(2)) or for procurement of property that 
does not cost more than $2,000 
UG) the proviso (3). 


otherwise specified in this section. In 


providing preference, an IHA shail seek 
maximum participation by Indian- 
owned economic enterprises and Indian 
organizations and shall to the extent 
available, refer to lists of qualified 
Indian supply sources. 

(ii) The IHA shall require a statement 


training and 
oe the method to be used. 

(iii) An IHA must document its efforts 
in providing Indian preference. If no 
quotations are solicited or received from 
Indian-owned economic enterprises or 
Indian organizations, the IHA must also 
include as part of its documentation a 
statement explaining the reasons for the 
lack of Indian participation. 

(2) Methods of procurement—$25,000 
or less. For purchases aggregating no 
more than $25,000, an IHA may use the 
methods set forth in this paragraph or 
oa more formal procedures set forth in 

oeephe (c) and (d). 

ma) Solicitation. (A) An IHA may 
solicit quotations by telephone, letter or 
other informal procedure provided that 
the manner of solicitation provides for 
participation by a reasonable number of 
competitive sources. At the time of 
solicitation, the parties must be 
informed of the item to be procured with 
sufficient specificity, of the time within 
which quotations must be submitted, 
and of the information that must be 
submitted with each quotation. 
Quotations must be obtained in writing. 
A written quotation may include a 
confirmation of a previous oral 
quotation only if it is submitted within 
ten days of the oral quotation, or by the 
closing date for submitting quotations, 
as determined by the IHA. 

(B) An IHA shall attempt to obtain 
quotations from a minimum of three 
qualified sources in order to promote 
competition to the maximum extent 
practicable. Fewer than three quotations 
is acceptable when the IHA has 
attempted but has been unable to obtain 
a sufficient amount of competitive 
quotations. In unusual circumstances, 
the IHA may accept the sole quotation 
received in response to a solicitation. In 
all cases, an IHA shall document the 
circumstances when it has been unable 
to obtain at least three quotations. 

(ii) Award. (A) Where the contract is 
to be awarded based upon price and 
fixed specifications, the IHA shall 
award the contract to the qualified 
Indian-owned economic enterprise or 
organization with the lowest responsive 
quotation if it is reasonable and no more 
than 10 percent higher than the 
quotation of the lowest responsive 
quotation from any qualified source. If 
no responsive quotation by a qualified 
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Indian-owned economic enterprise or 
organization is within 10 percent of the 
quotation of the lowest responsive 
quotation from any qualified source, 
award shall be made to the source with 
the lowest quotation. 

(B) Where the contract is to be 
awarded based on factors other than 
price, the IHA shall issue a request for 
proposals/quotations by developing the 
particulars of the solicitation, including 
a rating system for the assignment of 
points to evaluate the merits of each 
proposal/ quotation. The solicitation 
shall identify all factors to be 
considered, including price or cost. The 
IHA shall set aside 15 percent of the 
total number of available rating points 
for the provision of Indian preference. 
Award shall be made to the best 
proposal/quotation, as determined 
under the rating system. 

(3) Methods of procurement—$2,000 
or less. For purchases aggregating 
$2000.00 or less, a IHA shall follow the 
procedures under paragraph (b)(2) of 
this section (Methods of procurement— 
$25,000 or less), except that: (i) Oral 
quotations are accepiable, subject to 
documentation by the IHA; and (ii) the 
IHA may develop alternative methods of 
providing Indian preference, which must 
be in writing, must promote maximum 
participation by Indian organizations 
and Indian-owned economic enterprises, 
and must be approved by HUD. 

(c) Procurement by sealed bids 
(Invitations for Bid). (1) Preference in 
the award of contracts and subcontracts 
that are let under a sealed bid/ 
Invitation for Bids (IFB) process (e.g., 
conventional bid construction contracts, 
material supply contracts) shall be 
provided as follows: 

(i) The IFB may be restricted to 
qualified Indian-owned economic 
enterprises and Indian organizations. 
The IFB should, however, not be so 
restricted unless the IHA has a 
reasonable expectation that the required 
minimum number of qualified Indian- 
owned economic enterprises or 
organizations are likely to submit 
responsive bids. If two or more (or at the 
IHA’s option, a number greater than two 
specified in the IFB) qualified Indian- 
owned economic enterprises or 
organizations submit responsive bids, 
award shall be made to the qualified 
enterprise or organization with the 
lowest responsive bid. If fewer than the 
minimum required number of qualified 
Indian-owned economic enterprises or 
organizations submit responsive bids, 
the IHA shall reject all bids, and shall 
readvertise the IFB in accordance with 
paragraph (c)(1){ii) of this section. In 
unusual circumstances and subject to 
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HUD approval, the IHA may accept a 
single bid, e.g., the IHA determines that 
the single bid received is of a fair and 
reasonable price, or the IHA determines 
that delays caused by readvertising 
would subject the project to higher 
construction costs, or the IHA 
determines that the bid is fair and 
reasonable. 

(ii) If the IHA prefers not to restrict 
the IFB as described in paragraph 
(c)(1){i) of this section; or if an 
insufficient number of qualified Indian- 
owned economic enterprises or 
organizations submit responsive bids in 
response to an IFB under paragraph 
(c)(1}{i); or if a single bid is not accepted 
and approved; the IHA or contractor 
shall advertise for bids inviting 
responses from non-Indian as well as 
Indian-owned economic enterprises and 
Indian organizations. Award shall be 
made to the qualified Indian-owned 
economic enterprise or organization 
with the lowest responsive bid if that 
bid 

(A) Is within the maximum total 
contract price established for the 
specific project or activity for which 
bids are being taken, and 

{B) Is no more than “X” higher than 
the total bid price of the lowest 
responsive bid from any qualified 
bidder. 

“X” is determined as follows: 


10% of that bid, or 
000. 


If no responsive bid by a qualified 
Indian-owned economic enterprise or 
organization is within the stated range 
of the total bid price of the lowest 
responsive bid from any qualified 
enterprise, award shall be made to the 
bidder with the lowest bid. 

(d) Procurement by competi 
proposals (Request ode. (1) 


Preference in the award of contracts and 
subcontracts that are let under 


professional service aie shall be 
provided as follows: 

(i) The RFP may be restricted to 
qualified Indian-owned economic 
enterprises and Indian organizations. 
The RFP should, however, not be so 
restricted unless the IHA has a 
reasonable expectation that the required 
minimum number of qualified Indian- 
owned economic enterprises or Indian 
organizations are likely to submit 
responsive proposals. If two (or, at the 
IHA’s option, a number greater than two 
specified in the RFP) qualified Indian- 
owned economic enterprises or Indian 
organizations submit responsive 
proposals, award shall be made to the 
qualified Indian-owned economic 
enterprise or Indian organization with 
the best proposal. If fewer than the 
minimum required number of qualified 
Indian-owned economic enterprises or 
Indian organizations submit responsive 
proposals, the IHA shall reject all 
proposals and shall readvertise the RFP 
in accordance with paragraph (d)(1){ii) 
of this section. In unusual circumstances 
and subject to HUD approval, the IHA 
may accept a proposal that is the only 
one received, e.g. where the IHA 
determines that delays caused by 
readvertising would cause higher costs, 
or where the IHA determines that the 
proposal is fair and reasonable. The 
IHA shall develop the particulars 
concerning the RFP, including a rating 
system that provides for the assignment 
of points for the relative merits of 
submitted proposals. The RFP shall 
identify all factors, including price or 
cost, and any significant subfactors that 
will be considered in awarding the 
contract, and shall state the relative 
importance the IHA places on each 
evaluation factor and subfactor. The 
award shall be made to the qualified 
Indian-owned economic enterprise or 
Indian organization that has submitted 
the most responsible proposal if the 
proposal is within the maximum total 
contract price established for the 
specific = roject or activity. 

(ii) If the IHA prefers not to restrict 
the RFP solicitation as described in 
paragraph (d)(1){i), above; or if an 
insufficient number of ae Indian 
enterprises or organiza 
satisfactorily respond sae that 
procedure; or if a single proposal is not 
accepted and approved; the IHA or 
contractor shall advertise for proposals 
inviting responses from non-Indian as 
well as Indian-owned economic 


enterprises and Indian organizations. 


The IHA shail develop the particulars 
concerning the RFP, including a rating 
system that provides for the assignment 
of points for the relative merits of 
submitted proposals. The RFP shall 
identify all factors, including price or 
cost, and any significant subfactors that 
will be considered in the 
contract, and shail state the relative 
importance an [HA places on each 
evaluation factor and subfactor. 
Notification that Indian preference is 
applicable to this procurement shall be 
included in the RFP solicitation. The 
award shall be made to the most 
responsive proposal if the proposal is 
within the maximum total contract price 
established for the specific project or 
activity. 

(2) An THA shail set aside 15 percent 
of the total number of available rating 
points for the provision of Indian 
preference in the award of contracts and 
subcontracts. The percentage or number 
of points set aside for preference and 
the method for allocating these points 
shall be specified in the RFP. 

(3) An IHA may require that 
contractors solicit subcontractors by 
using a RFP based on a point system, 
and that contractors set aside 15 percent 
of the available rating points for the 
provision of Indian preference in 
subcontracting. The RFP shall explain 
the criteria to be used by the contractor 
in evaluating proposals submitted by 
subcontractors. 

(e) Procurement by non-competitive 
proposals. In the procurement of 
equipment, materials, and supplies, and 
in the award of contracts for services for 
repairs, maintenance and replacements, 
the IHA may award a contract by 
seeking a contractor without satisfying 
the small purchase, sealed bids or 
competitive proposals i ts for 
competition only if award under them is 
infeasible, and one of the following 
applies: 

(1) The exigencies require immediate 
delivery of the articles or performance 
of the service; 

(2) only one source of supply is 
available and the purchasing or 
contracting officer of the IHA has so 
certified; 

(3) After solicitation of a number of 
sources, competition is determined 
inadequate; or 

(4) HUD has specifically authorized 
this method. 

(f) Procurement through the 
Consolidated Supply Program {CSP}. (1} 
HUD provides technical assistance to 
IHAs in purchasing certain supplies. 
materials, and equipment and services 
necessary in the development, 
operation, and maintenance of lowes 
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A CSC specifies the price and terms 
under which a purchase can be made 
from the contractor by HUD or an IHA. 
(2) The CSP is subject to the section 
7(b) Indian preference requirements. An 
IHA may use the CSP only after it has 
determined that it cannot obtain the 
goods or services from an Indian-owned 
economic enterprise or Indian 
organization for an amount that is less 
than ten percent more than the lowest 
cost available from a CSP supplier or 


“ 
fs) tf hore are two or more CSCs 
covering items supplied under the same 


specification and the CSCs provide for a 
price differential, the IHA shall place a 
justification in its procurement files if it 
proposes to make its purchase from any 
contractor other than the one offering 
the lowest price. 

(4) Purchases under CSCs by IHAs 
shall be made through IHA issuance of 
its purchase order directly to the 
contractor. 

(5) If the IHA solicits competitive 
proposals or sealed bids for 
procurement of a CSC item, the CSC 
contractors shall be included in the 
solicitation. 

(Approved by the Office of Management and 
Budget under OMB control number 2577- 
0130) 


§ 905.180 Training and employment 
requirements. 


(a) IFB Contracts. 

(1) For contracts let under an IFB, the 
IFB shall state that each contractor and 
subcontractor must include in its bid 


response 

(i) a statement detailing its 
employment and training opportunities 
and its plans to provide preference to 
— in implementing the contract: 
an 

(ii) The number or percentage of 
Indians anticipated to be employed and 
trained. 


The IFB shall explain the criteria to be 
used by the IHA or the contractor in 
evaluating contractor or subcontractor 
statements. 

(2) Any bid that fails to include the 
required statement, or that includes a 
statement that does not meet minimum 


rejected as nonresponsive. 
(3) Failure to comply with the 
submitted statement shall be a ground 


for cancellation of the contract or for the 
assessment of penalties or other 
remedies. The IFB and the contract shall 
describe the actions that may be taken 
by an IHA for noncompliance with the 
undertakings set out in fhe contractor's 
or subcontractor’s statement. 

(4) A finding by HUD that an IHA has 
entered into a contract that failed to 
include an acceptable statement on 
preference in employment and training 
shall be grounds for HUD to invoke its 
remedies under this part or under the 
ACC, which remedies include, but are 
not limited to, the denial of future 
projects. 

(b) RFP Contracts. (1) For contracts let 
under an RFP, the RFP shall state that 
each contractor and subcontractor must 
include in its proposal response— 

(i) A statement detailing its 
employment and training opportunities 
and its plan to provide preference to 
ot in implementing the contract; 
an 

(ii) The number or percentage of 
Indians anticipated to be employed and 
trained. 


The RFP shall explain the criteria to be 
used by the IHA or the contractor in 
evaluating contractor or subcontractor 
statements. 

(2) For contracts awarded under an 
RFP restricted to qualified Indian-owned 
economic enterprises and Indian 
organizations, any proposal that fails to 
include the required statement, or that 
includes a statement that does not meet 
minimum standards required by the IHA 
or contractor (as appropriate), shall be 
rejected. For contracts awarded under 
an RFP not so restricted, the RFP shall 
state that, as a mandatory threshold 
requirement, a proposal must contain 
the statement or the proposal will be 
rejected without further evaluation. If 
the statement is present, a maximum of 
up to ten percent of the total points 
available during evaluation of the 
proposal shall be awarded on the basis 
of the content of the statement. (These 
points are in addition to and separate 
from any points awarded for the 
provision of Indian preference in 
contracting or subcontracting in 
accordance with § 905.175.) 

(3) Failure to comply with the 
submitted statement shall be a ground 
for cancellation of the contract or for the 
assessment of penalties or other 
remedies. The RFP and the contract 
shall describe the actions that may be 
taken by an IHA for noncompliance 
with the undertakings set out in the 
contractor's or subcontractor’s 
statement. 

(4) A finding by HUD that an IHA has 
entered into a contract that failed to 


include an approved statement in 
implementing preference in employment 
and training opportunities shall be 
grounds for HUD to invoke its remedies 
under this part or under the ACC, which 
remedies include, but are not limited to, 
the denial of future projects. 

(c) Provisions on employment or 
training applicable to all contracts. The 
IHA shal) require contractors and 
subcontractors to provide preference to 
the greatest extent feasible by hiring 
qualified Indians in all positions other 
than core crew positions, except where 
the contractor adequately advertises a 
position and no Indian either qualifies or 
accepts the terms of employment. The 
IHA shall indicate what it considers to 
be adequate advertisement in the IFB or 
RFP (as appropriate) and in the contract. 
A core crew employee is an individual 
who is (1) A bona fide employee of the 
contractor or subcontra~tor at the time 
the bid or proposal is submitted; or 

(2) An individual who was not 
employed by the contractor or 
subcontractor at the time the bid or 
proposal was submitted, but who is 
regularly employed by the contractor or 
subcontractor in a supervisory or other 
key skilled position when work is 
available. 


Each contractor shall submit a list of all 
core crew employees with its bid or 
proposal. See also part 135, regarding 
preference for lower income area 
residents. 


§ 905.185 Government-wide contract 
requirements. 

A HUD regulation found at 24 CFR 
part 85 embodies government-wide 
administrative requirements for grants 
to State, local and Federally recognized 
Indian tribal governments. The contract 
provisions listed in § 85.36{i) of that 
regulation are to be included in any IHA 
contracts. 


Subpart C—Development 


$905.201 Roies and responsibilities of 
Federal agencies. 

HUD, IHS, BIA, and other appropriate 
agencies shall coordinate functions in 
accordance with the Interdepartmental 
Agreement, which is included as 
appendix I to this subpart. 


§ 905.205 Allocation. 


HUD will allocate funds to Indian 
field offices using a systematic process 
that considers the relative need for 
housing in each Region or other 
geographic area, based on the most 
recent and reliable data available. See 
24 CFR part 791, subpart D. . 
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§ 905.210 Development priorities. 
{a) Development of new units will be 


repairs in an acquired rental project) .or 
the IHA demonstrates that there is no 
suitable existing housing to acquire in 
the area. 

(b) Among panes development 
projects, HUD will give priority to 
projects consisting of housing suitable 

for large families (three or more 
bedrooms). 


§ 905.215 Production methods and 
requirements. 


(a) Choice and approval of production 
method. The THA shall state on the 
application for a project its choice of 
one of the production methods described 
in this section and, if the method 
selected is force account, its justification 
in accordance with paragraph (a)(6) of 
this section. If HUD disapproves the 
IHA’s preferred development method, it 
will furnish a statement of its reasons to 
the THA. 

(1) Conventional method. Under the 
conventional method, the IHA plans the 
project and prepares drawings and 
specifications. After the plans and 
specifications are approved as 
described in § 905.260, the THA solicits 


to the lowest responsible bidder. The 
contractor shall be required to provide 
completion assurance in the form of 100 
percent performance and payment 
bonds or, in accordance with 24 CFR 
85.36(h), a lesser percentage or other 
security approved by HUD. The 
contractor receives progress payments 
during construction, and a final HUD- 
approved payment upon completion in 
accordance with the contract. 

(2) Turnkey method. Under the 
Turnkey method, the IHA advertises for 
developers to submit proposals to build 
a project described in the IHA’s 
invitation for proposals. The invitation 
for proposals may prescribe the sites to 
be used. The IHA evaluates the 
proposals and selects the best 
proposal—subject to HUD review and 
concurrence—after considering price, 
design, site, the developer’s experience 
and other evidence of the developer's 
ability to complete the project. After 
HUD concurrence in the proposal 
selected by the IHA, the IHA may 
award the contract to the successful 
developer, who prepares working 
drawings and specifications unless 


previously provided by the IHA. The 
the developer enter into a 
scatienaliie chordie tataeeah 
specifications are reviewed by HUD as 
required under § 905.260. Upon 
completion of the project (or stages 
thereof) in accordance with the contract 
of sale, the IHA purchases the project 
(or stage) from the developer. The IHA 
may contract for assistance in preparing 
the invitation and evaluating proposals. 


developer to furnish completion 
assurance in the form of 100 percent 
performance and payment bonds, or 
other security as approved by HUD in 
accordance with 24 oe unless 
otherwise ae 

(3) Modified Turnkey. Under this 
modified method, the procedure is the 
same as under the conventional method, 
except that: 

(i) The developer will receive no 
progress payments from the IHA and 
will be responsible for acceptable 
completion before receiving any 
payment from the IHA; and 

(ii) In accordance with 24 CFR 
85.36(h), the IHA may require the 
developer to furnish assurance in the 
form of 100 percent performance and 
payment bonds, or other security as may 
be approved by HUD. The IHA‘s 
decision whether or not to require 
bonding or other security shall be 
included in the invitation for bids or 


proposals. 

(4) Self-Help. The Self-Help method is 
applicable only to the Mutual Help 
Homeownership Opportunity program. 
Under this method, a small group of 
families builds, with technical 
assistance and supervision and 
materials provided by the IHA, a 
substantial portion of the homes to be 
purchased by the families in the group. 
Their work is supplemented by skilled 
labor obtained under contract. See 
subpart F for more details concerning 
this method. 

(5) Acquisition of existing housing 
(with or wi rehabilitation). Under 
the Acquisition method, the IHA 
purchases existing housing that may 
need only minor repairs or that may 
require substantial rehabilitation. Repair 
or rehabilitation may be accomplished 
before acquisition using Turnkey 
procedures or after acquisition ee 
Conventional or Force Account 
procedures. An ACC may be executed 
before site approval, provided the IHA 
demonstrates to the satisfaction of the 
HUD field office that adequate sites are 
available to cover the units contained in 
the program reservation. 


(6) Force account method. {1} Under 
the Force Account method, an IHA 
performs construction or rehabilitation 
SR eens 
or in combination with subcontractors. 
See § 905.260 concerning final working 
drawings. 

(2) The Force Account method may be 
used only if justified by the IHA and 
approved by the HUD field office. The 
IHA must demonstrate that it has the 


The HUD field office shall require that a 
tribe or IHA agree in writing to cover 
any costs in excess of the HUD- 
estimated construction costs; 
demonstrate that it has the financial 
resources to meet the excess costs up to 
a specified amount; and provide some 
form of security acceptable to HUD to 
cover excess costs. For this purpose, an 
IHA may use assets including funds 
maintained in its reserve for 
replacements received from the sale of 
Mutual Help units. 

(b) Public advertisement. Contracts 
for development of a project shall be 
awarded only after public advertisement 
for competitive bids or proposals. The 
advertisement shall inform all 
prospective bidders or proposers of any 
applicable HUD preference regulations 
for Indian contractors and of any 
tribally developed 
requirements that are not inconsistent 
with HUD regulations. 

§ 905.220 Application procedures. 

(a) Submission to HUD. An THA may 
submit an application for a project after 
HUD issues a general notification that 
funds are available. The application 
shall be on the form prescribed by HUD 
and shall be accompanied by all the 
legal and administrative attachments 
required by the form. The application 
must include comments by the Chief 
Executive Officer on behalf of the unit of 
local government where the project is to 
be located. Where the provisions for the 
necessary local government cooperation 
are not contained in the ordinance or 
other enactment creating the IHA, the 
IHA shall submit an executed 
cooperation agreement (or a copy of an 
existing one) for the location involved, 
which is sufficient to cover the aumber 
of units in the application. 

(b) Action on application. (1) HUD 
will acknowledge receipt of the 
application and begin review of the 
application within 30 days after receipt. 
The application must be complete, must 
demonstrate legal sufficiency, and the 





with § 905.135. Hf it is evident that any 
application fails to satisfy these 
requirements, the HUD field office will 
immediately return the application and 
will identify in writing the deficiencies 
and permit the IHA an opportunity to 
make corrections within a reasonable 
period of time. If an application satisfies 
these tes, HUD will review the 
application and determine its ranking in 
comparison to other applications. 

(2) HUD will afford the statutorily 
prescribed priority to applications for 
units of three or more bedrooms by 
sorting applications for each program 
into three groups, based upon the 
proposed bedroom distribution 
indicated on the application. Group I 
will be composed of applications for 
projects consisting only of units with 
three or more bedrooms. Group II will 
be composed of applications for projects 
that have a mix of units with three or 
more bedrooms and units of fewer than 
three bedrooms. Group III will be 
composed of applications for projects 
containing only units of fewer than three 
bedrooms. Applications in Group I will 
receive priority funding over Group II, 
and Group II applications will receive 
priority over Group III applications. 

(3) Complete and eligible applications 
of Group I, Group II, and Group III will 
be ranked separately for each program. 
The score calculated for the application 
of an IHA that has not previously been 
funded will be adjusted before ranking 
by multiplying the score by a factor of 
2.5 to compensate for a lack of 
experience on which to base a rating. 
The rankings will be based on awarding 
points to each — for the 
following ca 

(i) The relative aie need for 
housing units compared to the other 
eligible applications for that group, 
based on IHA waiting lists and the total 
number of units in management and in 
the development pipeline. For IHAs that 
have not previously been funded, the 
points for this category will be 40. For 
all other IHAs, this need will be 
measured for each program type by 
dividing the number of families on ‘the 
waiting list for the size of units involved, 
by the IHA's total number of units in 
management and under development. If 
the result of this division is greater than 
1.00, the points for this category shall be 
40. Otherwise, the result of this division 
shall be multiplied by 40 to calculate an 
IHA’s points for this category. The 
maximum number of points an IHA can 
receive is 40 points. 

(ii) The relative IHA occupancy rate 
compared to the occupancy rates of 
other eligible IHA applications in that 
group. The occupancy rate for an IHA 
shall be derived from the most recent 


data in the HUD Management 
Information Retrieval System national 
data base, which reports total units 
available and total units occupied based 
on information supplied by IHAs on 
forms submitted periodically to HUD. 
For all IHA projects in management, the 
total number of units occupied is 
divided by the total number of units 
available, multiplied by 100. This 
occupancy rate for an IHA will then be 
divided by the highest occupancy rate of 
any IHA in the group (never to exceed 
97%, in any event), and this ratio shall 
be multiplied by 20 to calculate an IHA’s 
points for this category. IHAs that have 
not previously been funded do not have 
any experience on which to base an 
occupancy rate, and they shall receive 
no points for this category. The 
maximum number of points that an IHA 
can receive is 20 points. 

(iii) Length of time since the last 

Reservation date. The number 
of days from January 1, 1990 to the date 
of the last Program Reservation for an 
IHA shall be divided by the longest 
time, in number of days, since the last 
Program Reservation for any IHA in the 
group, and this ratio shall be multiplied 
by 20 to calculate an IHA's points for 
this category. IHAs that have not 
previously been funded do not have any 
experience on which to base a rating, 
and they shall receive no points for this 
category. The maximum number of 
points that an IHA can receive is 20 

ints. 

(iv) Current IHA development pipeline 
activity. IHAs that have not previously 
been funded do not have any experience 
on which to base a rating, and they shall 
receive no points for this category. All 
other IHAs will start with 20 points. For 
each IHA development that was not 
completed by January 1, 1990, points will 
be deducted as follows: 

(A) For each IHA development not 
having an approvable Development 
Program submitted within one year of 
Program Reservation date (not counting 
days under statutory exclusions), 4 
points are deducted—up to a maximum 
deduction of 20 points. 

(B) For each IHA development not 
achieving construction start within 30 
months (not counting days under 
statutory exclusions), 4 points are 
deducted—up to a maximum deduction 
of 20 points. 

(C) For each IHA development not 
meeting HUD requirements for 
administration of development contracts 
as set forth in the regulations and 
handbooks, 4 points are deducted—up 
to a maximum deduction of 20 points. 

(4) The ranking process will produce 
an ordered list of IHAs that may receive 
funding. The order is established by the 
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total number of points the application 
received in the rating process. For each 
program type, the application with the 
highest point total among Group I 
applications will be funded first, the 
next highest will be funded second, 
continuing through the Group I 
applications and then through Group II 
applications, and then through Group III 
applications, until funds are exhausted. 
(5) HUD will notify each IHA that 
submitted an application, in writing, 
whether its application was selected for 


(i) If HUD awards fun: to an IHA 
for the requested number of units or for 
fewer units, HUD will proceed with a 
program reservation. 

(ii) If HUD awards funding to the IHA 
for fewer units than the number 
requested, HUD will provide a written 
justification for the reduction. 

(iii) If the IHA's application is not 
selected for funding, HUD will include in 
the notice a description of the method 
used in making the funding selections 
and any specific information as to how 
the IHA was rated on individual criteria 
in relation to other IHAs. 

(6) The HUD field office will maintain 
specific written documentation outlining 
the criteria used in making all funding 
decisions. All relevant documentation 
will be made available to IHAs upon 
request. 

(c) Program reservation. (1) The 
program reservation will specify 
program type, housing type, household 
type, development method, the funds 
reserved, and the minimum number of 
total units and units of each bedroom 
size to be developed. The program 
reservation will require an IHA to 
submit a development program within a 
specified time (see § 905.225) and will 
limit the total project development cost 
to the TDC level. 

(2) As long as the total project 
development cost is not exceeded, this 


. minimum number of units may be 


increased. However, no additional units 
may be developed until HUD approves 
an amendment to the program 
reservation. If an IHA desires to develop 
more than the minimum number of units 
approved in the program reservation, it 
must submit to HUD a request to amend 
the program reservation, including a 
justification for the increase. 

(d) Execution of ACC. (1) Upon 
issuance of the program reservation, 
HUD and the IHA may execute an ACC 
to cover the costs of surveys and other 
HUD-approved planning activities with 
respect to the number of units covered 
by the program reservation. The amount 
of the ACC will not exceed 3 percent of 
the total development cost of the 





Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990'/ Rules and Regulations 24761 


project, except as provided in paragraph 
(d)(2) of this section. 

(2) HUD may execute an ACC for 
amounts in excess of 3 percent if the 
IHA demonstrates to the satisfaction of 
the HUD field office that— 

(i) because of unusual circumstances 
it is essential that development costs in 
such amounts or for such purposes be 
incurred before execution of an ACC for 
construction and operation; and 

(ii) the project will successfully 
proceed to execution of an ACC for 
construction and operation. 

(3) Funds for planning shall in no 
event be provided or used for purposes, 
or in amounts, that would not be 
approvable for inclusion in a 
development cost budget. 

(4) The IHA shall submit for HUD 
approval together with the request for 
an ACC for planning a proposed 
preliminary budget. ACC funds for 
planning shall not be approved or 
expended except in accordance with a 
HUD-approved preliminary budget. 

(5) Use of development or operating 
funds of other projects under ACC to 
cover costs for a project that is still in 
the planning stages, and for which a 
development program has not been 
adopted or an ACC for construction and 
operation has not been executed, is 
strictly prohibited. 

(e) ACC amendment for construction 
and operation. An amendment to the 
ACC to cover development and 
operation of a project shall not be 
executed until the sites have received 
final HUD approval (except for 
acquisition) and the IHA has adopted, 
and HUD has approved, the 
development program for the project. In 
no event may an IHA execute a contract 
for construction or development before 
the execution of an ACC amendment for 
construction or development. 
(Information collection requirements 
contained in paragraph (a) of this section 


were approved by the office of Management 
and Budget under OMB control number 
25770-0030) 


§ 205.225 IHA development program. 

An IHA development program is 
required for all development methods, 
and must be approved by HUD. 

(a) JHA submission. (1) Within one 
year of the program reservation date, 
the IHA shall prepare and submit to 
HUD a complete development program 
on a form prescribed by HUD. The 
IHA's failure to satisfy this requirement 
may result in a HUD determination of 
lack of administrative capability and 
categorization as a “high risk” IHA, in 
accordance with § 908.135. 

(2) If the IHA does not submit a 
development program within one year, 


_ HUD will contact the IHA to attempt to 


resolve any problems preventing the 
submission of a development program. 
In any event, the IHA must commence 
construction within 30 months from the 

reservation date. An IHA’s 
failure to commence construction 30 
months constitutes grounds for 
termination of the project. 

(b) HUD review. HUD will review the 
IHA development program upon receipt. 
HUD will advise the IHA of any 
deficiencies and will provide the IHA an 
opportunity to make corrections within 
a reasonable period of time. To be 
approvable, the development program 
must demonstrate legal sufficiency, the 
financial feasibility of the project, and 
its compliance with all program 
requirements. Upon conclusion of HUD's 
review, the development program will 
be either approved or disapproved. If 
the development program is approved, 
the ACC will be executed or amended, 
as necessary, and the IHA will be 
authorized to acquire the units or 
prepare final plans for = eam: If 
the development program is 
disapproved, HUD will notify the IHA of 
the reasons. 

(Information collection requirements 
contained in paragraph (a) of this section 
were approved by the Office of Management 
and — under OMB control number 2577- 
0036 


§ 905.230 Site selection criteria. 

(a) Relation to Tribal, local and 
regional plans. Selected sites must 
comply with all applicable Tribal, local 
and/or regional plans. 

(b) Access roads. Access roads up to 
the boundaries of multi-unit sites shall 
be provided by the BIA, the tribe or 
other appropriate agency and shall not 
be an eligible cost of the project. Access 
roads up to the boundaries of individual 
homesites in a scattered site project 
shall be provided by the homebuyer, the 
tribe, or other appropriate agency and 
shall not be an eligible cost of the 
project. Access roads shall be 
maintained by a responsible local entity 
to provide safe and suitable vehicular 
access at all times. No site may be 
approved unless such access roads 
exist, or a written assurance has been 
obtained from the responsible entity 
that roads will be constructed before 
commencement of project construction. 

(c) Utilities. (1) Before final site 
approval, the IHA shall obtain a written 
assurance from the IHS (or the 
appropriate local agency) that adequate 
water and sanitation facilities exist or 
will be provided in time for occupancy 
of the housing. 

(2) Before final site approval, the IHA 
shall obtain a written assurance from 


the appropriate utility companies (or 
other responsible entities) providing 
electricity and heating and cooking fuels 
that the sources exist or will be 

provided in time for occupancy of the 


(3) Before final site approval, the IHA 
must demonstrate that all utility 
services necessary for the operation of 
the project are available and that no 
legal, political, geographical, or 


contractual obstacles exist that will 


prevent access to these utility services. 
(d) Physical characteristics of site. 

The physical characteristics of a site 

shall facilitate overall ——_ in site 


(e) Topography. (1) Sites with 
dominant grades in excess of fifteen 
degrees shall not be used unless no 
other approvable sites are available, in 
which case a written justification shall 
be provided. 

(2) Low-lying sites shall not be 
approved unless practical and 
economical means of surface drainage 
can be provided to accommodate the 
level of rainfall expected. 

(3) The topography shall permit the 
acceptable placement of the proposed 
number type of units. 

(f) Subsurface conditions and natural 
hazards. (1) Where there is any 
evidence to suggest that a site may have 
unsuitable bearing qualities or excessive 
areas of rock to be excavated, final site 
approval will not be given until an 
examination of the adverse conditions 
has indicated that they can be overcome 
without unreasonable additional costs 
to the project. 

(2) Final site approval will not be 
given if the hazard of earthslides exists 
either on the site or on adjacent land. 

(3) The IHA shall take appropriate 
precautions in the design of the project 
in areas where local experience shows 
past loss of life or damage resulting from 
earthquakes, hurricanes, tornadoes, or 
other natural disasters. 

(4) The IHA shall undertake 
subsurface soil investigations, if 

as soon as tentative site — 
approval is given. 

(5) Final site approval will not be 
given if it has been determined that ° 
there is an unreasonable risk of natural 


(g) Flooding. Final site approval will 
not be given for a site located in a 
special flood hazard area identified by 
the Federal Emergency Management 
Agency or a wetland designated by the 
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special i 

found to be in compliance with 

Executive Orders 11988 (Floodplain 

Management) and/or 11990 —— 

of Wetlands) in accordance wi 

§ 905.120{a). See also the lmean 

for flood insurance coverage found in 

$ 905.120(b). 

(h) Multz-unit ond scattered sites. A 
project may consist of a multi-unit site 
(including individual homes on 
contiguous lots}, or scattered sites, or a 
combination. 

(i) Size of sites. {1} The size of a multi- 
unit site shall be no greater than 
necessary to permit an acceptable 
arrangement for the proposed number 
and type of units. 

(2) An individual homesite, whether a 
scattered site or included in a multi-unit 
site, shall not exceed one acre—or with 
respect to trust or restricted land, the 
size determined by Tribal or local 
policy—without HUD approval. The 
amount to be included in the 
development cost for each site shall not 
exceed its portion of the total site 
acquisition cost, based on its actual size. 

(j) Trust or restricted Jand. Final site 
approval of a site on trust or restricted 
land over which the BIA has authority 
will not be given unless the IHA obtains 
written assurance from the BIA that a 
valid lease executed by all the 
necessary parties can be obtained 
within a reasonable time and before 
start of construction. In any event, 
construction may not begin on a site 
until a valid lease is executed. 

(k} Citizen participation. The THA 
shall hold at least two public meetings 
at which comments are solicited on both 

. the proposed sites and project design 
from potential occupants, as well as 
from other persons interested in the 
project. Such meetings may be held in 
conjunction with regularly scheduled 
board meetings or may be held 
separately. Advertisement of the 
meetings shall begin at least two weeks 
before they are held. The IHA should 
give maximum consideration to all 
public comments in the design of the 

project. Minutes from the meetings shall 
be included in the submission of the 
development program to HUD. Failure to 
hold these public meetings or to include 
the minutes of these meetings in the 
development program shall be grounds 
for disapproval of the development 
program. 


§ 905.235 Types of interest in tand. 

(a) Trust or restricted land. Sites on 
tribally or individually owned trust or 
restricted land (as defined in 25 CFR 
151.2) shall be leased to the THA for a 


term of not less than 50 years (25 years, 
automatically renewable for an 
additional term of 25 years) on a lease 
form approved by HUD, which will 
provide that the lease cannot be 
terminated before its expiration without 
the consent of the IHA. For sites on trust 
or restricted land, HUD may accept a 
title status report furnished by the BIA. 
(b) Unrestricted /and. Sites on 
unrestricted land shal! be either 
conveyed to the [HA in fee or leased to 
the IHA on a lease form approved by 
HUD for a term of not less than 50 years. 


§ 905.240 Appraisais. 

(a) Requirement for appraisals. When 
the cost of a site is to be charged to the 
IHA's development cost, an appraisal 
shall be made in accordance with the 
standards specified in this section. The 
cost of donated trus: land may be 
assumed to be $1,500, in which case, no 
appraisal is required. An appraisal of 
trust land must be performed if the IHA 
determines that the value to be 
attributed to the site exceeds $1,500. 

(b) Performance of appraisals. The 
IHA shall submit a formal request for 
appraisal to HUD or BIA, as 
appropriate. When BIA appraisal 
service is available, appraisals shall be 
provided by the BIA in accordance with 
paragraph (c) of this section (unless 
HUD agrees to provide the service), and 
shall be accepted by HUD. Otherwise, 
all appraisals shall be provided by HUD. 

(1) Conformity with appraisal 
standards. All appraisals shall be in 
conformance with established and 
tnd pro recognized appraisal practice 
an 


ppra 
da shall be besed on the best 
available data, properly analyzed and 
interpreted. 

(2) Nature of legal interest in land. In 
valuing the property interest to be 
conveyed to the IHA, eppraisals shall 
give full consideration to the nature of 
the property interest, including any legal 
and market restrictions and restraints 
on alienation that affect market value. It 
shall be determined whether the interest 
to be conveyed to the IHA is fee simple 
title, an easement, a leasehold or 
another property right. In the case of 
tribally or individually owned trust or 
restricted land to be leased to the IHA, 
the appraiser shall report the value of 
the leasehold. 

(3) Market data comparables. In the 
application of the market data approach 
to valuation, property shall be compared 
with properties that have been leased or 
sold recently in the same or competing 
market areas. 

(4) Valuation of trust or restricted 
land. When the interest to be appraised 


is a leasehold interest in tribally or 
individually owned trust or restricted 
land and comparable leasehold 
transactions are not available, the 
appraiser shail estimate the value of the 
land as if alienable in fee, based on a 
comparison of the land being valued 
with sales of fee interests in comparable 
land in the same or competing market 
areas. 

(Approved by the Office of Management and 
Budget under OMB contro! number 2577- 
0031) 


§ 905.245 Site approval. 

(a) JHA certification. Unless HUD has 
determined that an IHA is “high risk”, 
the IHA may submit a written 
certification that the actions necessary 
to satisfy the conditions of tentative and 
final site approval, as described in this 
section, have been completed and the 
site is acceptable. HUD will monitor 
IHA performance of this function, and, 
at the time of annual review, may place 
limitations on this authority to certify 
compliance or may require additional 
training of IHA staff as a condition of 
continued authorization. 

(b) IHA request for approval. If an 
IHA has been determined to be “high 
risk”, it shall request approval for each 
site by submitting the prescribed form to 
HUD generally before, but no later than 
simultaneously with, the development 

program, discussed in § 905.265. The 
IHA request shall include all exhibits 
required by the form, including the 
written approval of the BIA and IHS 
where needed. 

(c) Tentative site approval. (1) 
Tentative site approval will not be given 
until the requirements for compliance 
with local governmental approval have 
been met. See 24 CFR part 791. 

(2) If the site has not been 
previously, each site must be inspected 
to assure that it meets the site selection 
criteria in § 905.240 and assess its 
environmental impact. HUD shall notify 
the IHA as soon as possible of tentative 
approval or disapproval of the proposed 
site. If tentative approval is given, the 
notification shall state any conditions to 
be met for final site approval. HUD shall 
state the reasons for disapproval of any 
site. 

(d) Final site approval. (1) Final site 
approval will be given when a site 
satisfies all of the conditions stated in 
the tentative approval and, with respect 
to trust land, the BIA has given either 
unconditional concurrence for final site 
approval or concurrence conditioned 
only on subsequent execution of site 
leases or right-of-way easements. 

(2) Final site approval on all sites for 
the project must be given 
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(i) before HUD executes an ACC for 
construction and operation, except for a 
project developed under the acquisition 
method or for restricted land sites, in 
accordance with paragraph (d)(3); 

(ii) before any commitment is made to 
acquire or lease any site; and 

(iii) before construction is started. 

In addition, leases and necessary rights- 

of-way must be obtained before HUD 

will authorize solicitation of 

construction bids or before construction 
may begin on any units. 

(3) With mae to trust or restricted 
land sites, HUD may execute the ACC 
for construction and operation before 
final site approval of all sites only when 
the following five conditions have been 


met: 

(i) All sites for the project have 
tentative site approval; 

(ii) At least 50 percent of the sites 
have final site approval; 

(iii) HUD is satisfied that the balance 
of the sites will meet the requirements 
for final site approval no later than one 
year from execution of the construction 
contract; and 

(iv) The construction contract 
provides that if all sites, finally 
approved and with executed leases, 
have not been delivered by the IHA to 
the contractor within one year from 
execution of the construction contract 
{or HUD-approved extension), the 
construction contract shall be reduced 
by the amount attributable to the units 
to be developed on the undelivered 
sites. 

(Information collections contained in 
erm a (b) of this section mentees approved 


Budget 
under OMB cede number 2577-0031) 


§$ 905.250 Design criteria. 
(a) Applicable building code—{1) 


must use the applicable tribal or other 
local building code where it meets or 
exceeds standards of model national 
building codes; or if there is none, it 
must use a model building code, or a 
State or other locality’s building code. 
The IHA must coordinate with the tribe, 
or local government, if appropriate, to 
assure adoption of a code that satisfies 
the standards specified in paragraph 
(a)(2) of this section. The code may 
make special provisions for traditional 
and culturally oriented design features. 
(2) Required standards. code used 
must provide sufficient flexibility to 
permit the use of different and 
materials; must include cost-effective 
energy conservation performance 
standards designed to ensure the lowest 
total construction and operating costs; 
must give proper consideration to the 


needs of physically handicapped 
persons for ready access to, and use of, 
housing assisted under this chapter (see 
24 CFR part 8}; and must be sufficient to 
produce a decent, safe and sanitary 
home. 

(b) Fuel and energy consumption. " 
selecting from among design or 
heating, cooking, and eaiebniiediaman, 
maximum attention shall be given to 
cost, adequacy, maintenance of the 
system, and the longterm reliability of 
fuel supplies. Where fuel is not locally 
available at low cost, alternate systems 
such as wind, solar, or coal, may be 
used and included in the project cost. 

(c) HUD approval. The design chosen 
by the IHA will not be disapproved by 
HUD without justification. The 
justification shall consist of a showing 
by HUD that the design does not meet 
the applicable building standard, or that 
the project cannot be constructed within 
the allowable project cost limit. 


§ 905.255 Total development cost 
standard. 


(a) Total development cost standard. 
The total development cost (TDC) 
standard, which limits the allowable 
cost for developing Indian housing 
projects, is determined as a per unit cost 
for various unit sizes, structure types 
and geographic areas. It is pede oe by 
HUD by applying a simple multiplier to 
an average construction cost, which 
does not necessarily include data for 
actually constructed Indian housing 
developments. 

(1) HUD makes the determination of 
the TDC standard on a regular basis, by 

er current construction costs, 
y at least two nationally 
recognized residential construction cost 
indices, ina Be publicly bid construction of 
a good and sound quality. The average 
construction cost is then multiplied by a 
simple multiplier, prescribed for elevator 


associated with the project, except for 
costs of off-site water and sanitation 
facilities infrastructure. The TDC limit 
for a project shall be calculated by 
multiplying the number of units for each 
bedroom size and structure type in the 
project by the applicable per unit TDC 
standard, and adding together the 
amounts for all the units in the project. 
(b) Applicability. Any program 
reservation, ACC, or ACC amendment 
for the development, acquisition, or 
—— on 
subject to this TDC limit. The IHA shall 
prepare a written report for HUD to 


(c) Creation of new TDC areas. HUD 
field offices shall assess the 
adequacy of the existing TDC areas. The 
geographical area used as a TDC area 
shall be a single contiguous physical 
area with a clearly identified 
line. TDC areas shall have a relatively 


The HUD Regional Administrator may 
request the Indian field office to prepare 
a recommendation for changing the TDC 
areas. 

(d) Approval of total development 
cost for a project. (1) The total 
development cost, as defined in 
§ 905.102, is the amount approved by 
HUD for development of a particular 
= and it will not exceed the TDC 

t except as follows: 

(i) The Secretary may provide that the 
TDC for a project may exceed the TDC 
limit by up to 10 percent of the published 
TDC for special situations such as, but 
not limited to, required relocation costs. 
start-up costs for on-site solid waste 
removal, and energy efficient housing 
design. 


(ii) In unusual circumstances, where 
the Secretary makes a written 
determination that there is good cause 
to exceed the limit of 110 percent of the 
maximum allowable TDC, the Secretary 
may approve a higher amount. Examples 
of circumstances that might form the 
basis for this type of determination are 
unforeseen site improvement costs that 
are on-site only (not including any cost 
related to roads or driveways), and 
donations. 

(iii) Any approval to exceed the TDC 
limit for a development that is based on 
the published TDC standard shall be 
subject to fund availability. 

(2) In approving the total development 
cost, HUD will approve a reasonable 
amount for preliminary planning, but the 
amount may not exceed 3 percent of the 
TDC, except as provided in § 905.220{d). 

(e) Program reservations. (1) Funds 
reserved for initial program reservations 
shall be based on reasonable costs for 
developments, up to the maximum 
allowable TDC, and shall not be 
reserved automatically at the maximum. 
The initial program reservation amount 
shall be the lower of the TDC limit 
(maximum allowable) based on the 

lished TDC standards, or a 


construction cost data and the most 
appropriate estimates of non- 
construction line items taken from dats 
of actually constructed HUD-assisted 
Indian housing. The hypothetical budge 





shall reflect the Department's concerns 

to promote economy while ensuring that 

Indian housing will be decent, safe, 

sanitary, durable, cost effective and 
efficient. 


energy 
(2) After initial funding, the IHA may 


preparation of the plans and execution 
of the contract of sale. The THA shall 
submit copies of the plans and Contract 
of Sale with the certification te HUD. If 
the IHA has been determined to be 
“high risk”, then the IHA may be 
required to submit to HUD the request 
for proposals and all the final plans and 
specifications prepared by the turnkey 
developer for approval before executing 
the contract of sale. 

(c) Force account. Unless HUD has 
determined that the IHA is “high riak” 
eo the IHA may prepare the 

final the 


drawings, showing 
scope of work to be performed by the 
IHA staff or by subcontractors, and the 
solicitation for work and begin work 
without prior HUD approval. The IHA 
will then certify proper preparation of 
the drawings and solicitation of work 
and will submit copies of the drawings. 
If the IHA has been determined to be 
“high risk”, HUD may require the IHA to 
submit the final working drawings and 
the solicitation for work for approval. 

(d) JHA construction inspections. 
Whatever the development method 
used, the IHA shall be responsible for 
obtaining independent inspections 
throughout the construction period. The 
frequency of inspections and the 
procedures to be used shall assure 
completion of quality housing in 
acco with the contract — 
documents. Inspections shall be 
performed by an independent architect, 
engineer, or other qualified person 
selected by the IHA and approved by 
HUD. If an IHA is considered “high 
risk", before it employs any individual 
for this purpose it must fully 
demonstrate to HUD the ability and 
knowledge of the individual to perform 
all necessary tasks. 

(e) HUD construction monitoring. 
HUD representatives or agents shall 
visit construction sites to evaluate the 
IHA’s contract administration. These 
visits should not be construed by the 
IHA as cons 


contractor 


_ writing when the contract work {or 


stage) is completed and ready for final 
inspection. If the IHA agrees that the 
ee 
final inspection, the ee a a 
for the inspection. The final 


inspection 
shall be made jointly by the [HA and the 


contractor. The IHA must notify the 
HUD field office before this inspection, 
and HUD may require that HUD staff be 


present, based on its review of the IHA's 
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(2) If the inspection discloses 

deficiencies other than punch tistj items 
or seasonal completion items, the THA 
may develop an interim Certificate of 
Completion for submission to HUD. The 
interim certificate will detail the items 
remaining and set forth a schedule for 
their completion, and will allow the THA 
to accept the units (or stage) for 
occupancy. Upon HUD approval of the 
interim Certificate, the IHA may release 
the monies due the contractor less 
withholdings in accordance with the 
construction contract. 

(3) The contractor shall complete the 
punch list items in accordance with the 
time schedule. Unless specifically 
authorized, HUD approval is required 
before the IHA may pay the contractor 
for such items. The IHA shall not accept 
an item if there is a dispute as to 
whether the item has been completed. If 
the IHA is satisfied that the applicable 
requirements of the construction 
contract and the interim Certificate have 
been met, the IHA shail prepare a final 
Certificate of ion. Unless HUD 
has determined that the IHA is “high 
risk” (see § 905.135), the IHA will submit 
the final certificate and certify in wri 
that the items have been completed, an 
release the amounts withheld to the 
contractor. 

(g) Rescinding HUD authorization. At 
any time during the development 
process, HUD will monitor performance 
of the development functions. HUD may 
declare an IHA to be “high risk” at any 
time upon written notification to the 
IHA and/or may require additional 
training of IHA staff as a condition of 
continued authorization to 
adherence to applicable requirements. 


(The information collection contained in 
paragraphs (f)(2) and (f)(3) were approved by 
the Office of Management and Budget under 
OMB control numbers 2577-0008 and 2577- 
0021, respectively) 


§ 905.265 Warranty inepections and 
enforcement. 

(a) The construction contract shall 
specify the warranty periods applicable 
to items completed as of the date of full 
availability (DOFA) determined by 


to the IHA of manufacturers’ and 





Federal Register / Vol. 55, No. 117 / Monday, June 18, 1990 / Rules and Regulations 24765 


suppliers’ warranties covering 


"(by The 1A shall inopect each 


dwelling anit at least once during the 
contractor’s warranty which 
begins three months the 
memorandum of acceptance for 
occupancy is executed by the IHA and 
HUD (following an on-site inspection). A 
final inspection shall be made in time to 
exercise the IHA's rights before 
expiration of the contractor's 
warranties. Each inspection shall cover 
ail items under warranty at the time of 
the inspection, including items covered 
by manufacturers’ and suppliers’ 
warranties. At each inspection, the IHA 
shall obtain a signed statement from the 
occupants as to any deficiencies in the 
structure, equipment, grounds, etc., so 
that it may enforce any rights under 
applicable warranties. 


§ 905.270 Correcting deficiencies. 

(a) Responsibility. The THA must 
pursue correction of any deficiencies 
against the responsible party (e.g. 
architect, contractor or the MH 
homebuyer) as soon as possible after 
discovering the deficiencies. Where the 
costs of correcting deficiencies cannot 
be recovered from the responsible party 
and/or the deficiency requires 
immediate correction to protect life or 
safety or to avoid further damage to the 
project unit(s), the IHA may apply to 
HUD for amendment of the development 
budget to provide the funds required, or 
may request that operating receipts be 
authorized to be used to cover the costs. 
In any case, program funds shall not be 
used for this purpose without prior HUD 
approval. The IHA shall be responsible 
for correction of any deficiencies which 
could have been detected and/or 
corrected during the warranty period if 
the IHA had inspected at the 
appropriate time or had pursued 
correction of deficiencies against the 


ible — 

) Amendments. (1) The ACC may be 
amended to provide amounts needed to 
correct deficiencies (and any damage 
resulting therefrom) in design, 
construction, and equipment only where 
there is substantial evidence that it is 
not possible to obtain timely correction 
or payment by the responsible parties, 
including the source of the performance 
bond. 

(2) In the case of a MH home, the 
additional cost for correcting 
deficiencies in design, construction or 
equipment (and any damage resulting 
therefrom) shall not result in an increase 
in the homebuyer’s purchase price. If a 
homebuyer is not in compliance with the 
MHO Agreement, HUD shall require the 
IHA to reach agreement with the 


homebuyer to correct the 
Se 


§ 905.275 Fiscal closeout. 


Upon completion of the development 
program, the FHA shall submit the actual 
development cost certificate, in a form 
prescribed by HUD, to the HUD office 
for review, audit verification and 
approval. The audit shall follow the 
requirements of 24 CFR part 44 (Single 
Audit Act of 1984). If the audited 
development cost indicates that excess 
funds have been approved, the IHA 
shall dispose of the excess as HUD 
directs. If the audited development cost 
certificate discloses unauthorized 
expenditures, the IHA shall take such 
corrective actions as HUD directs. 


Ceneretty in eae 
= OMB control number 


Appendix I te Golpest C~tatesdepertmentel 
Agreement on Indian Housing 
1. Introduction. Most assisted housing in 
Indian areas is made available under the 
low-income housing programs authorized by 
Pen ee tere tener eat gg 
Act). For federally recognized tribes, the 
Bureau of Indian ‘Affaire (BIA) in the 
t of the Interior, and the Indian 
Health Service (IHS) in the Department of 
Health, Education and Welfare furnish the 


USH Act that it normally does for any project 
under the USH Act. 

3. Coordination of 

a. Before issuing the Program Reservation, 
HUD will request the IHA to specify the time 
and place for a meeting of the IHA with 
representatives from HUD, BIA, IHS and any 
other agencies that may be involved. The 
time and place will be determined by the IHA 
and furnished to HUD after consultation with 
all participants. When HUD issues the 
Program Reservation, it shall send a notice to 
yates ea aS 


meeting. 

b. The purpose of the meeting will be to 
decide on the production method and to 
establish a time schedule of all necessary 
actions to be taken by the IHA and the 
federal agencies leading to the start of 


construction and all subsequent actions to be 
taken during the total development period. 
These actions will include but not be limited 
to: site review, selection and development es 
Se ae 


c. The time schedule agreed to at this - 
meeting wil] be signed by each participant on 
behalf of his agency and by a representative 
of the IHA, and each participant agency and 
the IHA will thereby agree to meet that 
schedule. Any departure from the schedule 
must be for good cause and justified in 
writing by the head of the HUD field office, 
the Chairman of the IHA, the BIA Area Office 
Director or the IHS Area Director, as the case 


by the participating agencies may be made in 
writing to the head of the HUD field office 
and, in that event, it shall be his 
responsibility to resolve the matter. 
Complaints and the action taken with respect 
thereto shall be included in the monthly 
report required under paragraph e. 

e. A monthly production progress reporting 
system on HUD-assisted projects compatible 
with the needs of HUD, BIA and IHS will be 
established by HUD in consultation with the 
other agencies and implemented within 90 
days of the effective date of the HUD Indian 


Housing Regulations. 

4. Related Statutory Requirements. The - 
Departments of Housing and Urban 
Development, Health, Education and 
Welfare, and the Interior shall develop 
memoranda of agreement, which shall be 
made a part of this Agreement, relating to 
compliance with the Flood Disaster 
Protection Act of 1973, the National 
Environmental Policy Act, the 1974 Historic 
and Data Preservation Act, the 
National Historic Preservation Act of 1966,the 
Act for the Preservation of American 
Antiquities, and related Executive Orders. 
Until such time as they are approved, each 
Department shall be responsible for following 
its own applicable procedures in such 
manner as to evoid or minimize delays. 


program 
with responsibilities enumerated in the 
Exhibit to this Agreement. 
6. Other BIA Functions. 
a. Site Selection and Land Acquisition 
Services. The BIA will assist an THA with site 


including title evidence and furnishing the 
site lease forms for both HUD rental and 


homeownership projects. 
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proposed sites in accordance with the HUD 
and BIA regulations. 
out its 


year 
1977. The scope of these audits will be limited 
as follows: 
(1) As a general rule, the audits will omit 
confirma 


serious error or potential for fraud, OAI will 
attempt confirmation. 

eee 

the balance of outstanding notes for the 
construction of the projects and of HUD 
contributions surplus accounts. 

b. Audits will be scheduled only upon 
receipt of required financial statements. HUD 
procedures will provide that the IHA furnish 
a copy of its financial statement to OAI at the 
times it is furnished to HUD. 

c. Audits will not be performed at those 
IHAs, such as in Oklahoma and Alaska, 
which are not located on Federal Indian 
reservations. 

d. HUD will assume responsibility for the 
audit of IHAs beginning with fiscal year 1977. 

8. Water Supply and Sewage Facilities. 


U housing 
during that fiscal year. (If the information 


cannot be provided at that particular time, 


ing 
to assure that adequate funds are included to 
support construction of all necessary 
sanitation facilities for HUD-assisted and HIP 
housing units. 
c. Evaluation of Housing Site and 
ee, of Type of Facility to be 


(1) The ability of the IHA to provide 
needed water supply and waste facilities is 
dependent on the availability of a water 
source of suitable quanti oe 
means of sewage di which will 
conform to acceptable standards and can be 
developed within reasonable cost limits. 
Therefore, the IHS shall be consulted with 
respect to the general site plan for new 
housing units and shall review and concur in 
the site selection. 

(2) It shall be the responsibility of the IHS 
to determine, following its review of the site 
in each case, whether community or 
individual type facilities or a combination of 
these, can best serve the housing units 
concerned. 


(3) IHS's review and approval of sites, 
along with any recommendations and 
observations concerning water and sanitation 
facilities, will be furnished the IHA, which 
shall in turn forward this material to HUD as 
part of the Preliminary Site Report 
submission. 

d. Technical Requirements. To minimize 
the cost of providing and maintaining water 
supply and sewage facilities, the following 
criteria shall apply: 

(1) Wherever possible, project sites will be 
on or adjacent to existing community water 
and sewer systems. 

(2) aeapata feasibility of water and sewer 
installations shall be considered in site 
selection. Feasibility shall be determined on 
the basis of initial construction as well as 
long range costs of operation, maintenance 
and replacement. Overly expensive and 
complex utility installation shall be avoided. 

(3) Whenever possible and practicable, 
dwelling units within a multiunit project site 
will be located on both sides of the street. 

e. Test Well Drilling. Whenever it is 
determined by the IHS that test drilling is 
required for wells to provide individual water 
facilities for housing supported by HUD, 
tentative site approval may be — a 
to the results of the test drilling. Sh 
test drilling indicate an insufficient ao iy of 
potable water, the site shall be disa 
and another selected unless another suitable 
water source can be provided. All test 
drilling, including obtaining of necessary 
permits or authorizations, shall be performed 
by and at the expense of the HUD program 
and carried out in accordance with accepted 
practices in the area concerned, and the data 
obtained shall be furnished to the IHS. For all 
community water facilities, including 
facilities for HUD-assisted projects and for 
individual wells to be provided for BIA 
sponsored housing, the IHS will perform at its 
expense any test drilling required. 

f. Soil Percolation Tests. Soil percolation 
tests are necessary to ascertain the suitability 
of a home site for septic tank and drain-field 


facilities. The test will be conducted by, or at 
the expense of, the IHS. The data obtained 
will be provided to the IHA with [HS's 
recommendations for accepting or rejecting 
the site. (IHS's concurrence is required as a 
condition for use of the site. See paragraph 
8c{1) above.) 

g- Individual House Facilities. In those 
instances where the IHS determines that 
individual water supply and/or waste 
disposal facilities are the most feasible and 
should be provided, the following conditions 
will apply: 

(1) The agency financing the house 
construction or improvement will be 
responsible for the installation of all 
plumbing facilities within the dwelling and 
the house service lines. 

(2) In the case of BIA-HIP homes, the IHS 
will provide the on-site water supply and 
waste disposal facilities along with service 
lines to a point five feet from the house. 

(3) In the case of HUD-supported homes, 
the housing project will include the cost of 
installing any water supply and/or sewage 
disposal facilities which are to be located on 
the individual house sites. These facilities 
would include individual water supplies, 
sewage disposal systems or service lines to 
the house. All such work is to be carried out 
in accordance with guides and 
recommendations furnished by the IHS 
regarding the location and design of the 
facilities. These guides and recommendations 
will be provided by the IHS, following site 
review, to the IHA. 

h. Community Systems. All community 
water and sewer systems will be designed on 
the basis of a total community concept. The 
following conditions will apply: 

(1) The agency financing the house 
construction or improvement will be 
responsible for the installation of all 
plumbing facilities within the house and the 
house service lines. 

(2) Where HUD-financed new houses are 
interspersed with existing homes, HUD will 
fund a pro rata share of the system's cost, 
excluding water source development, 
treatment and storage, and sewage treatment 
facility. This share will be based on the ratio 
of new to existing homes and will not exceed 
the cost of equivalent individual type 
facilities. 

(3) Where the systems serve only new 
HUD-financed houses, HUD will fund the 
total cost of water distribution and sewage 
collection systems located within the 
boundaries of the project. The cost of all 
necessary facilities outside the housing 
project boundary will be funded by IHS. 

(4) Community systems servicing BIA-HIP 
homes will be provided by IHS. 

i. Plan Review and Approval. 

(1) In those instances where the housing 
project includes the cost of installing 
individual or on-site water and sewer 
facilities, approval must be obtained from the 
IHS Area Office on all final plans before 
advertisement for construction bids. The IHS 
at its expense will inspect the installation of 
these facilities during construction and after 
completion of the work to assure the [HA that 
the installation has been done in 
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conformance with the plans and 
specifications and may be accepted. 

(2) If connection to BIA water and/or 
sewage system is contemplated, a joint 
feasibility study will be conducted by the BIA 
and IHS to determine the adequacy of 
existing facilities to meet the additional 
requirements, to recommend necessary 
improvements or additions and to determine 
points of master or individual metered 
connections, valving, fl hydrants, etc., 
in order to insure compatibility with = 

systems. If the system is not adequate, the 
IHs and BIA will develop a mutually agreed 
upon program for providing additional 
capaci 


ty. 

(3) Responsibility for the acquisition of 
land or interest therein in connection with the 
provision of water and sewage facilities for 
HUD-assisted housing shall not be assumed 
by the IHS, BIA, or HUD. 

Dated: February 7, 1976. 

Thomas S. Kleppe, 

Secretary. Department of the Interior. 

Dated: February 20, 1976. 

David Mathews, 

Secretary, Department of Health, Education, 
and Welfare. 

Dated: March 2, 1976. 

Carla A. Hills, 

Secretary, Department of Housing and Urban 
Development 


Exhibit to the Interdepartmental Agreement— 
BLA Homebuyer Training Program 

1. Scope of Program. The HUD-spproved 
BIA Homebuyer Training Program (HTP) will 
provide pre-occupancy and post-occupancy 
training to Homebuyer families in Mutual 
Help Projects and shall consist of the 
following: 

a. Training in the Mutual Help Program. 
Training will be provided to explain the 
Mutual Help Program and the rights and 
obligations of the Homebuyers. 

b. Training in Home and Appliance 
Maintenance and Care. Training will be 
provided to increase the knowledge and 
understanding of Homebuyers of the methods 
and means to properly care for and maintain 
(1) both the interior and exterior structures of 
the Home including electrical, plumbing 
(including water heaters and pumps) and 
heating systems; (2) major appliances, 
refrigerators, ranges and dishwashers; (3) 
minor appliances, such as can openers and 
toasters; and (4) yards and gardens. In 
addition, training will be provided to 
Homebuyers to increase their knowledge 
about simple repair techniques with regard to 
the above-mentioned house components and 
equipment. 

c. Training in Budgeting and Financial 
Management. Training will be provided to 
Homebuyer families on family budgeting, use 
of credit, and meeting financial obligations, 
including their responsibility to make the 
required monthly payments and to allocate 
funds to various other necessities, such as 


utilities. 
Referral Services. 


agenci 
family counseling, and social service, 


including services on problems such as 
alcohoiism, drug abuse, etc. 

2. Implementation of Program. 

a. General. The HTP will be implemented 
acce to the schedule established under 
paragraph 3 of the Agreement in accordance 
with the following: 

(1) An fHA will submit a proposal to the 
BIA which will set forth the specific needs of 
Homebuyers, the scope of training, 
methodology and budget to be undertaken 
within the stated above. 

(2) The shall be developed and 
implemented at the local level by the IHAs 
employing locally recruited members of the 
community to the maximum extent possible. 

(3) The program may be carried out through 
individual home visits, demonstration or 
other group sessions, or by any combination 
of these deemed appropriate. 

(4) The BiA shall assist the IHAs in 
obtaining the necessary training and 
instruction for their training staff who will 
carry out the program. Such training of IHA 
employees may be undertaken through IHS 
training centers at universities or other 
institutions which can provide the needed 
training. 

b. Progress Reports. 1HAs shall submit 
quarterly progress reports to BIA and to 
HUD, which shall include: 

(1) A list of expenditures under the 
program, including salaries, cost of 
transportation, training materials, office 
expenses and other justifiable expenditures. 
All expenditures must be identified and 
a by appropriate books and records 
of the IHA and must be certified as correct by 
the Executive Director and the Chairman of 
the IHA. 

a ee of Homebuyer participants, - 

of training sessions, 
aie activities, degree of iene 
deficiencies noted, and other relevant 
information or observations. 

(3) Efficiency of training as shown by 
reports, results of tests, reduction in monthly 
payments delinquencies, reduction in 
maintenance costs or other factors. 

(4) Proposed changes during the next 
period of training, including program changes 
to overcome deficiencies described in current 
or prior report(s) or called to the attention of 
the IHA previously by BIA and to provide 
training to any additional or substitute 
Homebuyers. 

c. BIA Responsibilities. The BIA will 
monitor and evaluate the and the 
implementation of the HTP and IHAs and 
submit semi-annual reports to HUD. Should 
BIA judge that an IHA is not implementing 
the program consistent with these guidelines, 
it will: 

(1) Notify the IHA of the deficiencies in its 
program implementation and provide the 
necessary assistance to it to assure proper 
implementation. 

(2) Afford the IHA 90 days from the date of 
notification to take corrective action, and 

(3) Report to HUD whether the program 
should be continued based on the corrective 
action or whether the program should be 
terminated. 

d. HUD Responsibilities. HUD will be 
responsible for including in the Development 
Cost of a Project the funds for the HTP, 
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provided that the BIA will not be reimbursed 


program 
shall be terminated on the basis of 
information provided pursuant to paragraph c 
above, or otherwise. 


Subpart D—Operation 


§ 905.301 Admission policies. 

(a) Admission policies. (1) The THA 
shall adopt and promulgate regulations 
establishing its policies for admission of 
tenants or homebuyers. The regulations 
shall specify the types of projects to 
which they apply (i.e., Rental, MH, or 
Turnkey Ill). A copy of the regulations 
shall be posted prominently in the IHA's 
office for examination by prospective 
tenants or homebuyers, and shall be 
submitted to HUD promptly after 
adoption by the IHA. 

(2) The regulations shall be designed: 
(i) To avoid concentrations of the most 
economically and socially deprived 
families in any one or all of the IHA'’s 
projects; (ii) to attain at initial 
occupancy, or within a reasonable 
period of time thereafter (but without 
prejudice to contract rights of 
homebuyers), a tenant or homebuyer 
mix in each project composed of 
families with a broad range of incomes 
which generally reflects the range of 
incomes of those lower income families 
in the Indian area who would be 
qualified for admission to the type of 
project; (iii) to preclude admission of 
applicants whose habits and practices 
reasonably may be expected to have a 
detrimental effect on the tenants or the 
project environment; (iv) in the case of 
the MH to achieve compliance 
with the provisions of this subpart that 
specify the requirements concerning 
income levels of families who otherwise 
qualify but who are not lower income 
families; and (v) to give a preference in 
selection of tenants and homebuyers (in 
accordance with § 905.305) to families 
that at the time they are seeking housing 
assistance, are involuntarily displaced, 
living in substandard housing, or paying 
more than 50 percent of family income 
for rent. 

(3) The IHA admission regulations 
also shall inciude policies and 
procedures governing (i) tenant and 
homebuyer transfer between units, 
projects, and programs; (ii) requirements 
for applications and waiting lists for 
transfer between programs; (iii) other 
IHA priorities, if any, and a requirement 
that a tenant or homebuyer is not 
eligible for voluntary transfer unless all 
obligations under the current program 
have been met, including payment net 
charges to the IHA and maintenance 
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requirements; (iv) compliance with 24 
CFR part 750, which requires applicants 
and participants to disclose and verify 
social security numbers at the time 
eligibility is determined and at later 
income reexaminations; and (v) 
determination of the successor to a unit 
upon the death of a homebuyer (in the 
event that the homebuyer has not 
designated a successor or the successor 
fails to qualify). 

(b) Income limits. (1) A family must be 
a Lower Income Family, as defined in 
§ 905.102, to be eligible for admission. 
(With respect to Mutual Help p 
see special provisions of § 905.416.) 

(2) In extremely unusual 
circumstances, the IHA may request that 
HUD increase or decrease income limits 
for lower income families or for very 
low income families in the Indian area 
because of unusually high or low family 
incomes. Such a request can be granted 
only by joint approval of HUD’s 
Assistant Secretary for Housing and 
Assistant Secretary for Public and 
Indian Housing, with the concurrence of 
the Secretary of Agriculture. 

(c) Standards for IHA tenant/ 
homebuyer selection criteria. 

(1) The criteria to be established and 
information to be considered shall be 
reasonably related to individual 
attributes and behavior of an applicant, 
and shall not be related to those which 
may be imputed to a particular group or 
category of persons of which an 
applicant may be a member. The IHA's 
tenant/homebuyer selection criteria 
must be in accordance with HUD 
guidelines and approved by the HUD 
Field Office. 

(2) In the event of any unfavorable 
information regarding an applicant, the 
IHA must take into consideration the 
time, nature, and extent of the past 
occurrence and reasonable probability 
of future favorable performance. 

(d) Single person occupancy 
limitations under section 3(b)(3) of the 
Act. No IHA shall admit single persons, 
as defined in § 905.102, to any Indian 
housing unit except with authorization 
from the HUD field office director in 
accordance with this section. 

(1) The HUD field office director may 
authorize any IHA to permit single 
. persons to occupy any project if (i) the 
project is one that has been or is 
intended to be converted to a lower 
income project assisted under the Act, 
and (A) single persons are residing in 
the project at the time of conversion, or 
(B) the director determines that the 
project is not suitable for occupancy by 
the elderly, disabled, or handicapped 
because of design or location; or (ii) the 
project is a lower income project 
receiving assistance under the Act and 


is experiencing sustained vacancies as 
evidenced by one or more units having 
been vacant for a period of sixty days or 
more and no eligible applicants other 
than single persons are available. 

(2) Any IHA may initiate an 
application for authorization to permit 
single persons to occupy a project. In 
addition, the HUD field office director 
may request the IHA to submit such an 
application. The application shall be 
submitted to the appropriate HUD field 
office in the form of a letter, which shall 


include the — 

(i) Identification of the project or 
projects involved and the maximum 
number of units for which the 
authorization is requested. 

(ii) A copy of the tenant selection 
policy that shall govern occupancy by 
single persons. 

(iii) A narrative justification for the 
request including, in cases where the 
request is based on vacancies in a 
project already receiving assistance, a 
description of the IHA's efforts to attract 
eligible applicants other than single 
persons to the project or projects 
involved. 

(3) The HUD field office shall notify 
the IHA in writing of the action taken 
with respect to the application, which 
may be one of the a: § 

(i) Approval as request 

(ii) Approval for a lesser number of 
units or projects than requested and any 
other conditions or modifications. 

(iii) Disapproval, with a statement of 
the reasons. 

(4) Notwithstanding any authorization 
to permit occupancy by single persons, 
an IHA shall extend preference to 
elderly families (including disabled 
persons and handicapped persons) and 
displaced persons over single persons 
unless the field office director has 
determined that the project or portion of 
the project is not suitable for occupancy 
by the elderly, disabled, or handicapped. 

(e) Selection preference with respect 
to projects for elderly families. (1) In 
determining priority for admission to 
projects for elderly families, an IHA 
must give a preference to elderly 
families. When selecting applicants for 
admission from among Elderly Families, 
an IHA must follow its policies and 
procedures for applying the Federal 
preferences contained in § 905.305. 

(2) An IHA may give a preference to 
Near Elderly Families in determining 
priority for admission to projects for 
elderly families when the IHA 
determines that there are not enough 
eligible elderly families to fill all the 
units that are currently vacant or 
expected to become vacant in the next 
12 months. In no event may an IHA 
admit a Near Elderly Family if there are 


eligible Elderly Families on the IHA's 
waiting list that would be willing to 
accept an offer for 4 suitable vacant unit 
in that project. 

(3) Before electing the discretionary 
preference in paragraph (e)(2) of this 
section, an [HA must conduct outreach 
to attract eligible Elderly Families, 
including, where appropriate, Elderly 
Families residing in projects not 
designated as being for elderly families. 

(4) If an IHA elects the discretionary 
preference in paragraph (e)(2) of this 
section, the IHA must follow its policies 
and procedures for applying the Federal 
preferences contained in § 905.305 when 
selecting applicants for admission from 
among Near Elderly Families. Near 
Elderly Families that do not qualify for a 
Federal preference and that are given 
preference for admission under this 
section over other non-elderly families 
that qualify for such a Federal 
preference are not subject to the 10 
percent limitation on admission of 
families without a Federal preference 
over families with such a Federal 
preference that may initially receive 
assistance in any 1-year period, as set 
out in §.905.505(b)(2)(ii). If a Near 
Elderly applicant is a Single Person, the 
Near Elderly Single Person may be given 
a preference for admission over other 
Single Persons to projects for the 
elderly. Notwithstanding any preference 
over other Single Persons, a Near 
Elderly Single Person's selection for 
admission is subject to the single person 
occupancy limitation restriction 
contained in paragraph (d) of this 
section. 

(f) Verification of information and 
notification to applicants. 

(1) Verification. Adequate procedures 
shall be developed to obtain and verify 
information with respect to each 
applicant. Information relative to the 
acceptance or rejection of an applicant 
shall be documented and placed in the 
applicant's file. 

(2) Notification to applicants. (i) If an 
applicant is determined to be ineligible 
for admission to a project, the IHA shall 
promptly notify the applicant of the 
basis for such determination and shall 
provide the applicant, upon request and 
within a reasonable time after the 
determination is made, with an 
opportunity for an informal hearing on 
such determination; and 

(ii) When a determination has been 
made that an applicant is eligible and 
satisfies all requirements for admission 
including the tenant selection criteria, 
the applicant shall be notified of the 
approximate date of occupancy insofar 
as that date can be reasonably 
determined. 
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§ 905.305 Federal selection preferences. 
(a) General. (1) In selecting applicants 
for admission to its projects, each IHA 
must give preference to applicants who 
are otherwise eligible for assistance and 
who, at the time they are seeking 
housing assistance, are involuntarily 


displaced, living in substandard housing, 


or paying more than 50 percent of family 
income for rent. 

(2) (i) The IHA must inform all 
applicants of the availability of the 
Federal preferences, and must give all 
applicants an opportunity to show that 
they qualify for a preference. For 
purposes of this paragraph (a)(2)(i), 
applicants include families on any 
waiting list maintained by the IHA 
when this section is implemented or 
thereafter. 

(ii) If the IHA determines that the 
notification to all applicants on a 
waiting list required by paragraph 
(a)(2)(i) of this section is impracticable 
because of the length of the list, the IHA 
may provide this notification to fewer 
than all applicants on the list at any 
given time. The IHA must, however, 
have notified a sufficient number of 
applicants at any given time that, on the 
basis of the IHA's determination of the 
number of applicants on the waiting list 
who already claim a Federal preference, 
and the anticipated number of project 
admissions: 

(A) There is an adequate pool of 
applicants who are likely to qualify for a 
Federal preference; and 

(B) It is unlikely that, on the basis of 
the IHA's framework for applying the 
preferences under paragraph (b) and the 
preferences claimed by those already on 
the waiting list, any applicant who has 
not been so notified would receive 
assistance before those who have 
received notification. 

(3) An IHA must apply the definitions 
of “standard, permanent replacement 
housing”; “involuntary displacement”; 
“substandard housing” and “homeless 
family”; “family income”; and “rent” set 
forth in paragraphs (c)(5), (d), (f), (h), 
and (i), respectively, of this section, 
unless the IHA submits alternative 
definitions for HUD's review and 
approval. An IHA may apply the 
verification procedures found in 
paragraphs (e), (g), and (j) of this 
section, or it may, in its own discretion 
and without HUD approval, adopt 
verification procedures of its own, as 
provided in § 960.206. 

(4) For purposes of this section, the 
term “Federal preference” means a 
tenant selection preference provided 


under this section. The term 
“preference” means a Federal 
preference, unless the context indicates 
otherwise. 

(b) Applying the Federal preferences. 
(1) Each IHA must include the Federal 
preferences in its tenant selection 
policies and procedures. The IHA must 
apply the Federal preferences in a 
manner that is consistent with the 
provisions of this section, and other 
applicable requirements. _ 

(2) (i) Except as provided in paragraph 
(b)(2)(ii) of this section, the IHA must 
establish a system for applying the 
Federal preferences that provides that 
an applicant who qualifies for any of the 
Federal preferences is to be admitted 
before any other applicant who is not so 
qualified without regard to the other 
applicant's qualification for one or more 
preferences or priorities that are not 
provided by Federal law, place on the 
waiting list, or the time of submission of 
an application for admission. 

(ii) The IHA'’s system for applying the 
Federal preferences may provide for 
circumstances in which applicants who 
do not qualify for a Federal preference 
are admitted before other applicants 
who are so qualified. Not more than 10 
percent of the applicants who initially 
are admitted in any one-year period (or 
such shorter period selected by the IHA 
before the beginning of its first full year 
under this paragraph (b)(2)(ii)) may be 
applicants referred to in the p i 
sentence. 

(iii) In applying the preferences under 
this paragraph (b)(2), the IHA may 
determine the relative weight to be 
accorded the Federal preferences, 
through means such as: 

(A) Applying non-Federal preferences 
or priorities (such as local residency 
preferences) as a way of 
applicants who qualify (or claim 
qualification) for a Federal preference; 

(B) Aggregating the Federal 
preferences (i.e., two Federal 
preferences outweigh one and three 
outweigh two); 

(c) Ranking the Federal preferences 
(e.g., provide that an applicant living in 
substandard housing has greater need 
for housing than (and, therefore, would 
be considered for admission before) an 
applicant paying more than 50 percent 
of income for rent); or 

(D) Ranking the Federal preferences’ 
definitional elements (e.g., provide that 
those living in housing that is 
dilapidated or has been declared unfit 
for habitation by an agency or unit of 
government have a greater need for 
housing than, and take precedence over, 
those whose housing is substandard 
only because it does not have a usable 
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bathtub or shower inside the unit for the 
exclusive use of the family). 

(3) To the extent that title VI of the 
Civil Rights Act of 1964 and the Fair 
Housing Act (42 U.S.C, 3601-3620) apply 
to a tribal government, any selection 
preferences or priorities used by an IHA 
within such a tribe's jurisdiction must be 
established and administered in a 
manner that is consistent with HUD's 
affirmative fair housing objectives and 
that is not incompatible with title VI of 
the Civil Rights Act of 1964, 42 U.S.C. 
2000d; the Fair Housing Act (42 U.S.C. 
3601-3620); Executive Order 11063 on 
Equal Opportunity in Housing, 27 FR 
11527 (1962), as amended, 46 FR 1253 
(1980); section 504 of the Rehabilitation 
Act of 1973, 29 U.4.C. 794; the Age 
Discrimination Act of 1975, 42 U.S.C. 
6101-07; or HUD's regulations and 
requirements issued under these 
authorities. 

(4) The IHA must submit to HUD any 
selection preference system that uses a 
local residency preference, for review 
for consistency with the requirements of 
paragraph (b)(3) of this section, but HUD 
approval is not required before the IHA 
may implement the system. 

(c) Qualifying for a Federal 
preference. (1) An applicant qualifies fur 
a Federal preference if— 

(i) The applicant has been 
involuntarily displaced and is not livit.g 
in standard, permanent replacement 
housing, or within no more than six 
months from the date of certification 
under paragraph (c)(2) of this section or 
verification under paragraph (c)(3) of 
this section (as appropriate), the 
applicant will be involuntarily 
displaced; 

(ii) The applicant is living in 
substandard housing; or 

(iii) The applicant is paying more than 
50 percent of family income for rent 

(2) Applicants may claim qualification 
for a Federal preference when they 
apply for admission to a project (or 
thereafter until they are offered a unit in 
the project) by certifying to the IHA that 
they qualify for a preference under 
paragraph (c)(1) of this section by virtue 
of the applicant's current status. The 
applicant's current status must be 
determined without regard to whether 
there has been a change in the 
applicant's qualification for a preference 
between the certification under 
paragraph (c)(2) of this section and 
admission to a project, including a 
change from one Federal preference 
category to another. 

(3) Once an applicant's qualification 
for a Federal preference under 
paragraph (c)(1) of this section has been 
verified, an IHA need not require the 
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such a long time has elapsed since 
verification as to make reverification 
desirable, or the IHA has reasonable 


longer qualifies for a Federal 


“s 
h is 
"an tod That odoeeh safe, and 


“Cth is adequate for the family 


watch Theat thin densi fo sccupatng 
pursuant to a lease or occupancy 


agreement. 
(ii) such housing does not include 
transient facilities, such as motels, _ 


families, and in the case of domestic 
violence referred to in paragraph (d)(2) 
of this section, does not include the 
housing unit in which the applicant and 
the applicant's spouse or other member 
of the household who engages in such 
violence live. 

(5) An applicant may not qualify for a 
Federal preference under paragraph 
(c){1)(ii) of this section if the applicant is 
paying more than 50 percent of family 
income to rent a unit because the 
applicant's housing assistance under the 
United States Housing Act of 1937 or 
section 101 of the Housing and Urban 
Development Act of 1965 with respect to 
that unit has been terminated as a result 
of the applicant's refusal to comply with 
applicable program es and 
procedures with respect to the 
occupancy of underoccupied and 
overcrowded units. 

(d) Definition of involuntary 
displacement. (1) An applicant is or will 
be involuntarily displaced if the 
applicant has vacated or will have to 
vacate his or her housing unit as a result 
of one or mote of the following actions: 

(i) A disaster, such as a fire or flood, 
that results in the uninhabitability of an 
applicant's unit; 

(ii) Activity carried on by an agency 
of the United States or by any State or 
local governmental body or agency in 
connection with code enforcement or a 
public improvement or development 


program; or 

(iii) Action by a housing owner that 
results in an applicant's having to 
vacate his or her unit, where: 

(A) The reason for the owner's action 
is beyond an applicant's ability to 
control er prevent; 

(B) The action occurs despite an 
applicant's having = all oe 
imposed conditions 

(C) The action eee 
rent increase. 


preference. 
(4) For purposes of this paragraph (c), 
tandard, permanent replacement 


(2) An applicant also is involuntarily 
displaced if— 

(i) (A) The applicant has vacated his 
or her housing unit as a result of actual 
or threatened physical violence directed 
against the applicant or one or more 
members of the applicant's family by a 
spouse or other member of the 
applicant's household; or 

(B) The applicant lives in a housing 
unit with such an individual who 
engages in such violence. 

(ii) For purposes of this paragraph 
(d)(2), the actual or threatened violence 
must, as determined by the IHA in 
accordance with HUD’s administrative 
instructions, have occurred recently or 
be of a continuing nature. 

(3) For purposes of paragraph 
(d)(1)(iii) of this section, reasons for an 
applicant's having to vacate a housing 
unit include, but are not limited to, 
conversion of an applicant's housing 
unit to non-rental or non-residential use; 
closure of an applicant's housing unit for 
rehabilitation or for any other reason; 
notice to an applicant that he or she. 
must vacate a unit because the owner 
wants the unit for the owner's personal 
or family use or occupancy; sale of a 
housing unit in which an applicant 
resides under an agreement that the unit 
must be vacant when possession is 
transferred; or any other legally 
authorized act that results or will result 
in the withdrawal by the owner of the 
unit or structure from the rental market. 
Such reasons do not include the 
vacating of a unit by a tenant as a result 
of actions taken because of the tenant's 
refusal (i) to comply with applicable 
program policies and procedures under 
this title with respect to the occupancy 
of underoccupied and overcrowded 
units or (ii) to accept a transfer to 
another housing unit in accordance with 
a court decree or in accordance with 
such policies and procedures under a 
HUD-approved desegregation plan. 

(e) Verification procedures for 
applicants involuntarily displaced. 
Verification of an applicant's 
involuntary displacement is established 
= - certification, in a form prescribed 

‘Gittitebe wumdtemannel 
government that an applicant has been 
or will be displaced as a result of a 
disaster, as defined in paragraph 
(d)(1){i) of this section; 

(2) Made by a unit or agency of 
government that an applicant has been 
or will be displaced by government 
action, as defined in paragraph (d)(1)(ii) 
of this section; 

(3) Made by an owner or owner's 
agent that an applicant had to, or will 
have to, vacate a unit by a date certain 


because of an owner action referred to 
in paragraph (d)(1)(iii) of this section; or 

(4) Made by the local police 
department, social services agency, or 
court of competent jurisdiction, or a 
clergyman, physician, or public or 
private facility that provides shelter or 
counseling to the victims of domestic 
violence, that an applicant has been or 
is being displaced because of domestic 
violence, as described in paragraph 
(d)(2) of this section. 

(f) Definition of substandard housing. 
(1) A unit is substandard if it: 

(i) Is dilapidated; 

(ii) Does not have operable indoor 
plumbing; 

(iii) Does not have a usable flush toilet 
inside the unit for the exclusive use of a 
family; 

(iv) Does not have a usable bathtub or 
shower inside the unit for the exclusive 
use of a family; 

(v) Does not have electricity, or has 
inadequate or unsafe electrical service; 

(vi) Does not have a safe or adequate 
source of heat; 

(vii) Should, but does not, have a 
kitchen; or 

(viii} Has been declared unfit for 
habitation by an agency or unit of 
government. 

(2) For purposes of paragraph (f){1) of 
this section, a housing unit is 
dilapidated if it does not provide safe 
and adequate shelter, and in its present 
condition endangers the health, safety, 
or well-being of a family, or it has one or 
more critical defects, or a combination 
of intermediate defects in sufficient 
number or extent to require 
considerable repair or rebuilding. The 
defects may involve original 
construction, or they may result from 
continued neglect or lack of repair or 
from serious damage to the structure. 

(3) For purposes of this paragraph (f), 
an applicant who is a “homeless family” 
is living in substandard housing. For 
purposes of the preceding sentence, a 
“homeless family” includes any 
individual or family who: 

(i) Lacks a fixed, regular, and 
adequate nighttime residence; and 

(ii) Has a primary nighttime residence 
that is: 

(A) A supervised publicly or privately 
operated shelter designed to provide 
temporary living accommodations 
(including welfare hotels, congregate 
shelters, and transitional housing for the 
mentally ill); 

(B) An institution that provides a 
temporary residence for individuals 
intended to be institutionalized; or 

(C) A public or private place not 
designed for, or ordinarily used as, a 
regular sleeping accommodation for 
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human beings. A “homeless family” 
does not include any individual 
imprisoned or otherwise detained 
pursuant to an Act of the Congress or a 
State law. 

(4) For purposes of paragraph (f)(1) of 
this section, single room occupancy 
(SRO) housing, as defined in 24 CFR 
882.102, is not substandard solely 
because it does not contain sanitary or 
food preparation facilities (or both). 

(g) Verification procedures for 
applicants living in substandard 
housing. Verification that an applicant is 
mi. substandard housing consists of 

cation, in a form prescribed by the 
Secretary, from a unit or agency of 
government or from an applicant's 
present landlord that the applicant's unit 
has one or more of the deficiencies 
listed in, or the unit's condition is as 
described in, paragraph (f) (1) or (2) of 
this section. In the case of a “homeless 
family” (as described in paragraph (f)(3) 
of this section), verification consists of 
certification, in a form prescribed by the 
Secretary, of this status from a public or 
private facility that provides shelter for 
such individuals, or from the local police 
department or social services agency. 

(h) Definition of family income. For 
purposes of this section, family income 
is “monthly income”, which is one- 
twelfth of “annual income” as defined in 
§ 905.320. 

(i) Definition of rent. (1) For purposes 
of this section, rent is defined as: 

(i) The actual amount due, calculated 
on a monthly basis, under a lease or 
occupancy agreement between a family 
and the family’s current landlord; and 

(ii) In the case of utilities purchased 
directly by tenants from utility 
providers, 

(A) The IHA’s reasonable estimate of 
tenant-purchased utilities (except 
telephone) and the other housing 
services that are normally included in 
rent; or 

(B) If the family chooses, the average 
monthly payments that it actually made 
for these utilities and services for the 
most recent 12-month period or, if 
information is not obtainable for the 
entire period, for an appropriate recent 

od. 


Be . For aes of calculating rent 


ph (i), amounts paid 
to = on obealtete family under any 


energy assistance program must be 
subtracted from the otherwise _ 
applicable rental amount to the extent 
that they are not included in the family's 
income. 

(3) In the case of an applicant who 
owns a manufactured home, but who 
rents the space upon which it is located, 
rent under this paragraph (i) includes 
the monthly payment to amortize the 


purchase price of the home, as 
calculated in accordance with HUD’s 
requirements. 

(4) In the case of members of a 
cooperative, rent under this paragraph 
(i) means the charges under the 
—_ agreement between the 

and the cooperative. 

mo) Verification of an applicant's 
income, rent, and utilities payments. 
The IHA must verify that an applicant is 
paying more than 50 percent of family 
income for rent, as follows: 

(1) The IHA must a the family's 
income in accordance with the 
standards and procedures that it uses to 
verify income for the purpose of 
determining applicant eligibility and 
total tenant payment under 24 CFR 
905.315(c) or 905.320. 

(2)(i) An IHA must verify the amount 
due to the family’s landlord (or 
cooperative) under the lease or 
occupancy ment— 

(A) By requiring the family to furnish 
copies of its most recent rental (or 
cooperative charges) receipts (which 
may include cancelled checks or money 
order receipts) or a copy of the family’s 
current lease or occupancy agreement, 
or 

(B) By contacting the landlord (or 
cooperative) or its agent directly. 

(ii) An IHA must verify the amount 
paid to amortize the purchase price of a 


' manufactured home— 


(A) By requiring the family to furnish 
copies of its most recent payment 
receipts (which may include cancelled 
checks or money order receipts) or a 
copy of the family current purchase 
aqreement, or 

(B) By contacting the lienholder 


ly. 

(3) To verify the actual amount that a 
family paid for utilities and other 
housing services, the IHA must require 
the family to provide copies of the 
appropriate bills or receipts, or must 
obtain the information directly from the 
utility or service supplier. 

(k) Notice and opportunity for a 
meeting where Federal preference is 
denied. If the IHA determines that an 
applicant does not meet the criteria for 
receiving a Federal preference, the IHA 
must promptly provide the applicant 
with written notice of the determination. 
The notice must contain a brief 
statement of the reasons for the 
determination, and state that the 
applicant has the right to meet with the 
IHA's designee to review it. If requested, 
the meeting must be conducted by a 
person or persons designated by the 
IHA. Those designated may be an 
officer or employee of the IHA, including 
the person who made or reviewed the 
determination, or his or her subordinate. 


rights 
if the applicant believes that he or she 
has been discriminated against on the 


‘basis of race, color, religion, sex, 


national origin, age, or handicap. 

(I) Closure of waiting list. 
Notwithstanding the fact that the IHA 
may not be accepting additional 
applications because of the length of the 
waiting list, the IHA may not refuse to 
place an applicant on the waiting list if 
the applicant is otherwise eligible for 
admission and claims that he or she 
qualifies for a Federal preference under 
this section, unless the IHA determines, 
on the basis of the number of applicants 
who are already on the waiting list and 
who claim a Federal preference, and the 
anticipated number of project 
admissions, that— 

(1) There is an inadequate pool of 
applicants who are likely to qualify for a 
Federal preference, and 

(2) It is unlikely that, on the basis of 
the IHA’s system for applying the 
Federal preferences, the preference or 
preferences that the applicant claims, 
and the preferences claimed by 
applicants on the waiting list, the 
applicant would qualify for admission 
— other applicants on the waiting 

ist. 


§ 905.310 Restriction against ineligible 
aliens. [Reserved] 


§ 905.315 Determination of rents and 
homebuyer payments. 


(a) Rental and Turnkey III projects. 
The amount of rent required of a tenant 
in a rental project or the homebuyer 
payment amount for a homebuyer in a 
Turnkey III project for Turnkey III 
contracts executed after August 1, 1982, 
shall be equal to the tenant rent as 
determined in accordance with 
§ 905.325. For Turnkey Ill contracts 
executed on or before August 1, 1982, 
the homebuyer payment is determined 
in accordance with the contract. If the 
utility allowance exceeds the rent or 
required monthly payment, the IHA will 
pay the utility reimbursement as 
provided in § 905.325(b). In the case of a 
Turnkey III homebuyer, payment of a 
utility reimbursement may affect the 
IHA's evaluation of the homebuyer's 
homeownership potential. (See 
§ deepen and § 905.529 regarding 

of homeownership potential and 
$00 905.523 regarding funds | to cover such 
reimbursements.) 

(b) MH projects. The amount of the 
required monthly payment for a 
homebuyer in an MH project placed 
under ACC on or after March 9, 1976, 
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Sta jeattekaenemmicteties 
: ject placed under ACC before 

cake lpr ae 
accordance with the MH Agreement. 
Utility reimbursements are not 
applicable to the Muiual Help program. 

(c)} Initial determination, verification, 
and reexamination of family income 
and composition—{1} Income, 


tenants “effective 
date” of an examination or 
reexamination shall be: in the case of an 
examination for admission, the date of 
. initial occupancy; and in the case of a 
reexamination of an existing tenant or 
homebuyer, the date on which any 


and composition at least Ps for all 
homebuyers. The 


would have taken place if the 


change 
reexamination had resulted in a change 
in payment. 

(2) Verification. As a condition of 
admission to, or occupancy 
of, any unit, the IHA shall require the 
family head and other such family 
members as it designates to execute a 


private source of income, or any 
Federal, State, or local agency, to 
furnish or release to the IHA and to 
HUD such information as the IHA or 
HUD determines to be necessary. The 
IHA also shall require the family to 
submit directly the documentation 
determined to be necessary, including 
any information required under 

§ 905.510 or 24 CFR part 750. Information 
or documentation shall be determined to 
be necessary if it is required for 


assistance, for determining the family's 
adjusted income or tenant rent or 
required monthly payment, for verifying 
related information, or for monitoring 
compliance with equal opportunity 
requirements. The use or disclosure of 
information obtained from a family or 
from another source pursuant to this 
release and consent shall be limited to 


purposes directly connected with 


administration of this part or an 
application for assistance. 
(3) Rent and payment adjustments. 


amount. The tenant or homebuyer shall 
comply with the IHA’s policy regarding 
required interim reporting of changes in 
the family’s income. If the IHA receives 
information from the family or another 
source concerning a change in the 
family’s income or other circumstances, 
between regularly scheduled 
reexaminations, the IHA, upon 
consultation with the family and 
verification of the information, must 
promptly make any adjustments 
determined to be appropriate in the rent 
or homebuyer payment amount. (See 

§ 905.330(b).) 

§ 905.320 Annual income. 

(a) Annual income is the anticipated 
total income from all sources received 
by the family head and spouse (even if 
temporarily absent) and by each 
additional member of the family, 
including all net income derived from 
assets, for the 12-month period following 
the effective date of initial 
determination or reexamination of 
income, exclusive of income that is 
temporary, nonrecurring or sporadic as 
defined in paragraph (c){9} of this 
section, and exclusive of certain other 
types of income specified in paragraph 
(c) of this section. 

(b) Annual income includes, but is not 
limited to: 

(1) The full os before any payroll 
deductions, of wages and salaries, 
overtime pay, commissions, fees, tips 
and bonuses, and other compensation 
for personal services; 

(2) The net income from operation of a 
business or profession. Expenditures for 
business expansion or amortization of 
capital indebtedness shall not be used 
as deductions in net 
income. An allowance for depreciation 
of assets used in a business or 
profession may be deducted, based on 
straight line depreciation, ae provided in 
Internal Revenue Service regulations. 
Any withdrawal of cash or assets from 
the operation of a business or profession 
will be included in income, except to the 
extent the withdrawal is reimbursement 
of cash or assets invested in the 
operation by the family; 

(3) Interest, divi and other net 
income of any kind from real or personal 
property. Expenditures for amortization 
of capital indebtedness shall not be 
used as deductions in determining net 
income. An allowance for depreciation 
is permitted only as authorized in 


paragraph (b)(2) of this section. Any 
withdrawal of cash or assets from an 
investment will be included in income, 
except to the extent the withdrawal is 
reimbursement of cash or assets 
invested by the family. Where the family 
has net family assets in excess of $5,000, 
annual income shall include the greater 
of the actual income derived from all net 
family assets or a percentage of the 
value of such assets based on the 
current passbook savings rate as 
determined by HUD; 

(4) The full amount of periodic 
payments received from social security, 
annuities, insurance policies, retirement 
funds, pensions, disability or death 
benefits and other similar types of 
periodic receipts, including a lump-sum 
payment for the delayed start of a 
periodic payment, 

(5) Payments in lieu of earnings, such 
as unemployment and disability 
compensation, worker’s compensation 
and severance pay (but see paragraph 
(c)(3) of this section); 

(6) Welfare assistance. If the welfare 
assistance payment includes an amount 
specifically designated for shelter and 
utilities that is subject to adjustment by 
the welfare assistance agency in 
accordance with the actual cost of 
shelter and utilities, the amount of 
welfare assistance income to be 
included as income shall consist of: 

(i) the amount of the allowance or 
grant exclusive of the amount 
specifically designated for shelter or 
utilities, plus 

(ii) the maximum qmount that the 
welfare assistance cy could, in fact, 
allow the family for ie and utilities. 


If the family’s welfare assistance is 
ratably reduced from the standard of 
need by applying a percentage, the 
amount calculated under this paragraph 
(b)(6)(ii) shall be the amount resulting 
from one application of the percentage; 

(7) Periodic and determinable 
allowances, such as alimony and child 
support payments, and regular 
contributions or gifts received from 
persons not residing in the dwelling; 

(8) All regular pay, special pay and 
allowances of a member of the Armed 
Forces (but see paragraph (c)(7) of this 
section); 

(9) Any earned income tax creditto |; 
the extent it exceeds income tax 
liability. ; 

{c) Annual income does not include | 
the following: 

(1) Income from of 
children (including foster children) 
under the age of 18 years; 

: (2) oe received for the care of 
oster children; 
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(3) Lump-sum additions to family 
inheritances, insurance 


assets, such as 

payments (including payments under 
health and accident insurance and 
worker’s compensation), capital gains 
and settlement for personal or property 
losses (but see paragraph (b)(5) of this 
section); 

(4) Amounts received by the family 
that are specifically for, or in 
reimbursement of, the cost of medical 
expenses for any family member; 

(5) Income of a live-in aide; 

(6) Amounts of educational 
scholarships paid directly to the student 
or to the educational institution, and 
amounts paid by the Government to a 
veteran, made available for use in 
meeting the costs of tuition, fees, books, 
equipment, materials, supplies, 
transportation and miscellaneous 
personal expenses of the student. Any 
amount of such scholarship or payment 
to a veteran made available for 
subsistence is to be included in income; 

(7) The special pay to a family 
member serving in the Armed Forces 
who is exposed to hostile fire; 

(8) (i) Amounts received under 
training programs funded by HUD; 

(ii) Amounts received by a disabled 
person that are disregarded for a limited 
time for purposes of Supplemental 
Security Income eligibility and benefits 
because they are set aside for use under 
a Plan to Attain Self-Sufficiency (PASS); 
or 

(iii) Amounts received by a 
participant in other publicly assisted 
programs which are specifically for or in 
reimbursement of out-of-pocket 
expenses incurred (special equipment, 
clothing, transportation, child care, etc.) 
and which are made solely to allow 
participation in a specific program; 

(9) Temporary, nonrecurring or 
sporadic income (including gifts); or 

(10) Amounts specifically excluded by 
any other Federal statute from 
consideration as income for purposes of 
determining eligibility or benefits under 
a category of assistance programs that 
includes assistance under the United 
States Housing Act of 1937. A notice is 
published from time to time in the 
Federal Register and distributed to IHAs 
identifying the benefits that qualify for 
this exclusion. Updates will be 
published and distributed when 
necessary. 

(d) If it is not feasible to anticipate a 
level of income over a 12-month period, 


redetermination at the end of the shorter 
period. 


§ 905.325 Total Tenant Payment—Rental 
and Turnkey ill programe. 
(a) Total Tenant Total 


‘tenant payment shall be the highest of 


Me eae Fe ee 
ollar: 

(1) 30 percent of monthly adjusted 
income; 

(2) 10 percent of monthly income; or 

(3) If the family receives welfare 
assistance from a public agency and a 
part of such payments, adjusted in 
accordance with the family’s actual 
housing costs, is specifically designated 
by such agency to meet the family’s 
housing costs, the monthly portion of 
such payments which is so designated. If 
the family’s welfare assistance is 
ratably reduced from the standard of 
need by applying a percentage, the 
amount calculated under this paragraph 
(a)(3) shall be the amount resulting from 
one application of the percentage. 

(b) Utility reimbursement. If the utility 
allowance exceeds the total tenant 
payment, the difference (the utility 
reimbursement) shall be due to the 
family. If the utility company consents, 
an IHA may, at its discretion, pay the 
utility reimbursement directly to the 
utility company. 

(Approved by the Office of 
Budget under control number 2577-0105) 


§ 905.330 Mutual help required monthly 
payment. 


(a) Establishment of schedule. 

(1) Each homebuyer shall be required 
to make a monthly payment (“required 
monthly payment”), in accordance with 
a schedule determined by the IHA and 
approved by HUD. The schedule will 
provide that the minimum required 
monthly payment equal the 
administration charge. 

(2) Subject to the requirement for 
payment of at least the administration 
charge, each homebuyer shall pay an 
amount of required monthly payment 
computed by: 

(i) Multiplying adjusted income by a 
specified percentage; and 

(ii) Subtracting from that amount the 
utility allowance determined for the 
unit. 

The specific percentage shall be no less 
than 15 percent and no more than 30 
percent, as determined by the IHA and 
approved by HUD. 

(3) The IHA's schedule may provide 
that the required monthly payment shall 
not be more than a maximum amount. 
The maximum shall not be less than the 
sum of: 

(i) The administration charge; and 

(ii) The monthly debt service amount 
shown on the homebuyer’s purchase 
price schedule. 


(4) If the “required monthly payment” 
exceeds the administration charge, the 
2 ee. 
to the homebuyer’s monthly equi 
peymenta Geteand Gone 4 SOIL 


opera 
for a Hisar rater bay sees ter 
and may reflect differences in expenses 
attributable to different sizes or types of 
units: 

(1) Administrative salaries, payroll 
taxes, etc.; travel, postage, telephone 
and telegraph, office supplies; office 
space, maintenance and utilities for 
office space; general liability insurance 
or risk protection costs; accounting 
services; legal expenses; and operating 
reserve requirements (§ 905.431); and 

(2) General expenses, such as 
premiums for fire and related insurance, 
payments in lieu of taxes, if any, and 
other similar expenses. 

(c) Utilities. The homebuyer shall 
furnish utilities for the home. However, 
if the IHA determines that the 
homebuyer is unable to pay for the 
utilities and that this inability creates 
conditions hazardous to life, health or 
safety of the occupants or threatens 
immediate, serious damage to the 
property, the IHA may pay for the 
utilities and charge the homebuyer’s 
account for doing so, in accordance with 
§ 905.437({c). When the homebuyer’s 
account has been exhausted, the IHA 
may pursue termination of the 
homebuyer agreement and offer the 
homebuyer a transfer into the rental 
program. 

(d) Adjustments in the amount of the 
required monthly payment. (1) After the 
initial determination of a homebuyer’s 
required monthly payment, the IHA 
shall increase or decrease the amount of 
such payment in accordance with HUD 
regulations to reflect changes in 
adjusted income (pursuant to a 
reexamination by the IHA), adjustments 
in the administration charge, or in any of 
the other factors affecting computation 
of the homebuyer’s required monthly 
payment. 

(2) In order to accommodate wide 
fluctuations in required monthly 
payments due to seasonal conditions, an 
IHA may agree with any homebuyer for 
payments to be made in accordance 
with a seasonally adjusted schedule 
which assures full payment of the 
required amount for each year. 

(e) Old Mutual Help. See § 905.315(b). 
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§$905.335 Rent and homebuyer payment 
collection policy. 


Each IHA shall adopt and promulgate, 


be “high risk” (see § 905.135), the IHA 
rules or regulations may be required to 
be approved by the HUD field office. 


§ 205.340 Grievance procedures and 
(a) Grievance procedures. (1) Each 
IHA 


Seen See. 
These procedures shall comply with the 
Indian Civil Rights Act, if applicable, 
and shall assure that tenants and 
homebuyers will: 
(i) Be advised of the specific grounds 
of any proposed adverse action by the 
THA; 


(ii) Have an opportunity for a hearing 
ore an impartial party upon timely 


request; 

(iii) Have an opportunity to examine 
any documents or records or regulations 
related to the action; 

(iv) Be entitled to be represented by 
another person of their choice at any 


hearing; 

(v) Be entitled to ask questions of 
witnesses and have others make 
statements on their behalf; and 

(vi) Be entitled to receive a written 
decision by the IHA on the proposed 
action. 

(2) An IHA may exclude from its 


procedure any grievance concerning 


(3) A copy of the grievance procedures 
shall be posted prominently in the IHA 
office, and shall be provided to any 
tenant, homebuyer, or applicant upon 


uest. 
0) Leoses. Each IHA shall use lease 

t: 

(1} Do not contain unreasonable terms 
and conditions; 

(2) Obligate the IHA to maintain the 
project in a decent, safe, and sanitary 
condition; 


(3) Require the IHA to give adequate 
written notice of termination of the lease 
which shall not be less than— 

(i) A reasonable time, but nct to 
exceed 30 days, when the health or 
safety of other tenants or IHA 
employees is threatened: 

(ii) Fourteen days in the case of. 
nonpayment of rent; and 

(iii) Thirty days in any other case; 

(4) Require that the IHA may not 
terminate the tenancy except for serious 
or repeated violation of the terms or 
conditions of the lease or for other good 
cause; and 

(5) Provide that a tenant, any member 
of the tenant's household, or a guest or 
other person under the tenant's control 
shall not engage in criminal activity, 
including drug-related criminal activity, 
on or near the premises, while the 
tenant resides in the IHA-owned 
property, and such criminal activity 
shall be cause for termination of 
tenancy. For purposes of this paragraph, 
the term “drug-related criminal activity” 
means the illegal manufacture, sale, 
distribution, use, or possession with 
intent to manufacture, sell, distribute, or 
use, of a controlled substance (as 
defined in section 102 of the Controlled 
Substances Act (21 U.S.C. 802)). 


(Information collection 


and 
Budget under the Paperwork Reduction Act of 
1980 and assigned OMB control number 2577- 
0006) 


§ 905.345 Maintenance and improvements. 

(a) General. Each IHA shall adopt and 
promulgate, and use its best efforts to 
obtain compliance with, rules or 
regulations to assure full performance of 
the respective maintenance 
responsibilities of the IHA and tenants 
or homebuyers. A copy of such rules or 
regulations shall be posted prominently 
in the IHA office, and shall be provided 
to an applicant, tenant, or homebuyer 
upon entry into the program and upon 
request. 

(b) Provisions for rental projects. For 
rental projects, the maintenance rules or 
regulations shall contain provisions on 
at least the following subjects: 


(1) The responsibilities of tenants for . 


normal care and maintenance of their 
dwelling units, and of the common 
property, if any; 

(2) Procedures for handling 
maintenance service requests from 
tenants; 

(3) Procedures for IHA inspections of 
dwelling units and common property; 

(4) Special arrangements, if any, for 
obtaining maintenance services from 
outside workers or contractors; and 
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(5} Procedures for charging tenants for 
damages for which they are responsible. 

(c) Provisions for MH and Turnkey Il 
projects. For MH and Turnkey III 
Projects, the maintenance rules or 
regulations shall contain provisions on 
at least the following subjects: 

(1) The responsibilities of homebuyers 
for maintenance and care of their 
dwelling units and common property; 

(2) For Turnkey III Projects only, 
procedures for handling service requests 
from homebuyers for nonroutine 
maintenance; 

(3) Procedures for providing advice 
and technical assistance to homebuyers 
to enable them to meet their 
maintenance responsibilities; 

(4) Procedures for IHA inspections of 
homes and common property; 

(5) Procedures for IHA performance of 
homebuyer maintenance responsibilities 
(where homebuyers fail to satisfy such 
responsibilities) including procedures 
for charging the homebuyer’s proper 
account for the cost thereof; 

(6) Special arrangements, if any, for 
obtaining maintenance services from 
outside workers or contractors; and 

(7) Procedures for charging 
homebuyers for damage for which they 
are responsible. 

(d) JHA responsibility in MH and 
Turnkey Ill projects. The IHA shall 
enforce those provisions of a 
Homebuyer's Agreement under which 
the homebuyer is responsible for 
maintenance of the home. The IHA has 
overall responsibility to HUD for 
assuring that the housing is being kept in 
decent, safe, and sanitary condition, and 
that the home and grounds are 
maintained in a manner that will 
preserve their condition, normal wear 
and tear excepted. Failure of a 
homebuyer to meet the obligations for 
maintenance shall not relieve the IHA of 
responsibility in this respect. 
Accordingly, except as discussed below, 
the IHA shall conduct a complete 
interior and exterior examination of 
each home at least once a year, and 
shall furnish a copy of the inspection 
report to the homebuyer. The IHA shall 
take appropriate action, as needed, to 
remedy conditions shown by the 
inspection, including steps to assure 
performance of the homebuyer's 
obligations under the homebuyer’s 
agreement. The IHA may inspect the 
home once every three years, in lieu of 
an annual inspection only where the 
homebuyer is in full compliance with the 
original terms of the homebuyer’s 
agreement, and the home is maintained 
in decent, safe, and sanitary condition, 
as reflected by the last inspection by the 
IHA. However, if at any time the IHA 
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determines that the homebuyer is not in 
compliance with the homebuyer’s 
agreement, it must reinstitute annual 
inspecti 


(a) The IHA shall promptly take such 
action as may be required by HUD to 
remedy management deficiencies. HUD 
shall provide the maximum feasible 
assistance to an IHA to remedy 

t deficiencies. Particular 
attention shall be given to the correction 
of serious deficiencies in any of the 
following: 

(1) Physical maintenance of the 
property; 

(2) Occupancy practices; 

(3) Maintenance of accounts and 

cords; 


(6) Rent or homebuyer payment 
collection; 

(7) Required reports to HUD; 

(2) IHA staffing and staff turnover; 


deficiencies, it may be determined to be 
“high risk” in accordance with 
§§ 905.135 and 85.12. 


§ 905.355 Tenant participation and 
management. 


(a) Purpose and —— The 


purpose of this section is 
the importance of chien residents in 


operation of Indian housing. Although it 
is not as easy to develop organized 


Indian housing) as it is where housing 
involves multifamily dwellings, the 


housing types. The policies stated in this 
section apply to an IHA that has an 


the Section 8 Housing Assistance 
Payments program. 
(b) Policy. It is HUD's policy to 


by an IHA after consultation with the 
residents. Residents and the IHA should 


identify appropriate roles and 


responsibilities for creating and 
sustaining constructive resident 


participation. 
(c) ee guidelines. 
_ the aor 


responsibility for eee 

goals, tional structure and 

method of operating. An IHA should 

consider any reasonable request by 

residents or resident organizations to 
ite in management. 

(2) A resident organization ma 
request that it be recognized asthe 
official organization representing the 
residents in meetings with the IHA or 
with other entities. An IHA should grant 
formal recognition to the resident 
organization if it meets the requirements 
for such an organization. 

(3) At a minimum, the IHA and the 
resident organization should put in 
writing their understanding 
the elements of their relationship. 

(d) Resident Organization (RO). A 
Resident Organization (or “Resident 
Council” as defined in section 20 of the 
Act) is an incorporated or 
unincorporated nonprofit organization 
or association that meets each of the 
following criteria: 

(1) It is representative of the residents 
it purports to represent. 

(2) If it represents residents in more 
than one project or in all of the projects 
of an IHA, it must fairly represent 
residents from each vatiees that it 
represents. 
(3) It has adopted written procedures 
providing for the election of specific 
officers on a regular basis (but at least 
once every three years). 

(4) Ithasa nceedicelin elected 


— _— ene organization 


nie) 5) Rosident Management = aoe 
(RMC). A Resident 
Corporation is an entity that di to 
enter into, or enters into, a management 
contract with an IHA under this part. 
The corporation must have each of the 
following characteristics: 

(1) It is a nonprofit organization that is 
incorporated under the laws of the State 
or Indian tribe within which it is 
located. 

(2) If it is established by more than 
one resident organization, each such 
oO tion both approves the 
establishment of the corporation and 
has representation on the Board of 
Directors of the corporation. 

(3) It has an elected Board of 
Directors. 

(4) Its bylaws require the Board of 
Directors to include representatives of 
each resident organization or resident 


(5) Its voting members are required 
be residents of the project or projects it 


manages. 

(6) Its establishment is approved by 
the resident organization, or, if there is 
no organization, creation of an . 
organization is approved by a majority 
ees 
purpose of determining the feasibility of 
establishing a RMC to manage the 
project. 

(f) Funding for resident management. 
An IHA, at its discretion and subject to 


management activities. In addition to, or 
in lieu of, IHA operating funds, 


requ 
developing or improving resident 
management capabilities as part of 
management improvements under 
comprehensive modernization. (See 
subpart L) 
(Approved by the Office of Management and 
Budget under control number 2577-0087) 


§ 905.360 IHA employment practices. 

Each IHA shall adopt and promulgate 
regulations with respect to the IHA’s 
own employment practices, which shall 
be in compliance with its obligations 
under section 7(b) of the Indian Self- 
Determination and Education 
Assistance Act, and E.O. 11246, where 
applicable. A copy of these regulations 
shall be posted in the IHA office, and a 
copy shall be submitted to HUD 
promptly after adoption by the IHA. 
(Title VII of the Civil Rights Act of 1964 
(42 U.S.C. 2000e), as amended, which 
prohibits discrimination in employment 
by making jt unlawful for employers to 
engage in certain discriminatory 
practices, excludes Indian tribes from 
the nondiscrimination requirements of 
title VII. See also § 00s 05(b)2)i 
(Approved by the Office of Management and 
Budget under OMB control number 2577- 
0130) 


Subpart E—Mutual Help 
Homeownership Opportunity Program 
§ 905.401 Scope and applicability. 

(a) Scope. This subpart sets forth the 
requirements that are applicable to the 
MH Homeownership Opportunity 
Program. For any matter not covered in 
this subpart, see the provisions of the 
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a? Applicabtiy The provisions of 
this subpart are applicable to all MH 
projects placed under ACC on or after 
ann and to any projects 
converted in accordance with § 905.455 
or § 905.503. 
§ 905.404 Program framework. . 

(a) An MH project using a method of 
development not involving Self-Help, 
involves three basic contracts: an ACC, 
an MHO t and a Construction 
Contract, each in a form prescribed by 
HUD. (See § 905.220(d)(1).) 

{b) Projects under the Mutual Help 
form of ACC may not be consolidated 
with projects under other forms of ACC. 


§ 905.407 Application. 

(a) General. (1) Availability of eligible 
homebuyers. An application for an MH 
project shall include a certification that 
there is a sufficient number of eligible 


(b) Sites. The application must 
identify the sites and, for Self-Help 
projects, pre-approved plans and 
oe with only minor 


(1) “ae, An IHA may purchase a 
homesite if neither the tribe nor the 
homebuyers can donate or contribute 
enough sites suitable for project use. 

(2) Availability of sites for use by 
another homebuyer. Each homesite shall 
be legally and practicably available for 


conveyance 
incline tp laael leh oh-ccenes to Os 
site by any substitute homebuyer. 

(3) Alternative sites and substitution 
of sites. In order to minimize delay to 
the project in the event of the 
withdrawal of a selected homebuyer or 
an approved site, the IHA should have a 
reasonable number of alternates 
available; and no substitution of a site 


for an IHA determined to be “high risk”, 
has been approved by HUD. 

(c) Authorizing resolution. The 
application must include a certified copy 
of the resolution adopted by the IHA's 
Board of Commissioners authorizing the 
appropriate officers to submit the 
application to HUD and must indicate 
approval of participation in the Self- 
Help program, if applicable. 


(information collection requirements 
es eee OS) wie cornered by 
the Office of Management and Budget under 

OMB control number 2577-0030) 


§ 905.410 HUD review of application. 

(a) Completeness. HUD will review 
each application in accordance with 
§ 905.220 (and § 905.469, if Self-Help 
development method). If an application 
does not satisfy all these requirements, 
it will be returned to the IHA with 
suggestions for correcting the 
deficiencies. 

(b) Program reservation. When an 
application is complete, there is 
sufficient funding available, and the 
requirements of § 905.220 (and § 905.407, 
if Self-Help) have been satisfied, HUD 
will issue a program reservation and 
execute an ACC, and the IHA will 
proceed to submit a development 


program. 


§$905.413 Special provisions for 
development of an MH project. 

(a) MH construction contracts. (1) 
Special provisions to be included in 
advertisements. The advertisement for a 
construction contract other than one 
used in Self-Help shall state that: 

(i) The project is an MH project, 

(ii) The contractor may obtain a copy 
of the proposed MH construction 
contract, and 

(iii) The contractor may obtain a list 
of the sites. 

(2) Responsibility of contractor. The 
construction contract shall provide that 
the contractor is responsible for 
acceptable completion of all the homes. 

(b) Consultation with homebuyers. 
The IHA shall provide for soliciting 
comments from homebuyers and other 
interested parties, as provided in 
§ 905.230(k), concerning the planning 
and design of the homes. Any changes 
resulting from such consultation shall be 
consistent with HUD standards and cost 
limitations and shall be subject to IHA 
and HUD approval. 

(c) Financial feasibility. The 
application shall be supported by signed 
applications maintained in the IHA's 
office of a sufficient number of selected 
homebuyers who are able and willing to 
pay the projected administration charge, 
meet the other obligations under MHO 
Agreements (see § 905.416(b)), and enter 
into MHO Agreements. HUD may 
request submission of the applications, 
as necessary, to determine feasibility of 
the development. 

(d) Rights under MHO agreement if 
project fails to proceed. Any MHO 
Agreement shall be subject to 
revocation by the IHA if the IHA or 
HUD decides not to proceed with the 
development of the project in whole or 
in part. In such event, any contribution 


made by the homebuyer or tribe shall be 
returned. If the contribution was a land 
contribution, it will be returned to the 
contributor on the same terms, unless 
construction has taken place—in which 
case, the homebuyer may be required to 
reimburse the IHA for the value of the 
improvement. 

(e) Mutual Help contribution. See 
§ 905.419. 

(f) Insurance. Upon occupancy, the 
homebuyer is responsible for payment 
of insurance coverage as part of its 
administration charge (see § 905.330(b)). 


$ 905.416 Selection of MH homebuyers. 

(a) Admission policies. (1) Lower 
income families. An IHA's admission 
regulations for the MH program, 
adopted in accordance with § 905.301, 
must limit admission to lower income 
families, except as otherwise permitted 
in this paragraph. 

(i) An IHA may provide for admission 
of applicants whose family income 
exceeds the levels established for lower 
income families to the MH program 
operated on an Indian reservation or in 
an Indian area, if the IHA demonstrates 
to HUD's satisfaction that there is a 
need for housing for such families that 
cannot reasonably be met except under 
this program. 

(ii) An IHA may provide for admission 
of a non-Indian applicant to the MH 
program operated on an Indian 
reservation or in an Indian area, if the 
IHA determines that the presence of the 
family on the Indian reservation or other 
Indian area is essential to the weil-being 
of Indian families and the need for 
housing for the family cannot 
reasonably be met except under this 
program. If the IHA permits admission 
of non-Indians to its MH p: the 
IHA must specify the criteria it uses to 
determine whether a family’s presence 
is essential in its admission regulations. 

(2) Limitation on number of units for 
non-lower income families. The number 
of dwelling units in any project assisted 
under the MH program that may be 
occupied by or reserved for families on 
Indian reservations and other Indian 
areas whose incomes exceed the levels 
established for lower income families 
(i.e., applicants admitted under 
paragraph (a)(1)(i) of this section) may 
not exceed whichever of the following is 
higher: 

(i) Ten percent of the dwelling units in 
the project; or 

(ii) Five dwelling units. 

(3) Different standards for MH 
program. The IHA’s admission policies 
for MH projects should be different from 
those for its rental or Turnkey III 
projects. The policies for the MH 
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program should provide standards for 
determining a homebuyer’s: 

(i) Ability to provide maintenance for 
the unit; and 

(ii) Potential for maintaining at least 
the current income level. 

(b) Ability to meet homebuyer 
obligations. A family shall not be 
selected for MH housing unless, in 
addition to meeting the income limits 
and other requirements for admission 
(see § 905.301), the family is able and 
willing to meet all obligations of an 
MHO Agreement, including the 
obligations to perform or provide the 
required maintenance, to provide the 
required MH Contribution and its own 
utilities, and to pay the administration 
charge. A family may be selected even if 
the administration charge alone would 
exceed 30 percent of the family's 
monthly adjusted income, if the family 
can reasonably assure the IHA that it 
will pay the administration charge and 
meet its other obligations under the 
MHO Agreement (e.g., as demonstrated 
by the family’s income, including per 
capita or other payments that are not 
included in payment calculations, the 
family’s past history, or the family's 
ability to supplement its income by 
providing its own food, fuel, or other 
necessities). For Self-Help projects, see 
also the requirements of § 905.463(b). 

(c) MH waiting list. (1) Families who 
wish to be considered for selection for 
MH housing shall apply specifically for 
such housing. A family on any other IHA 
waiting list, or a tenant in a rental 
project of the IHA, must also submit an 
application for selection in order to be 
considered for an MH project; and 

(2) The IHA shall maintain a waiting 
list, separate from any other IHA 
waiting list, of families that have 
applied for MH housing and that have 
been determined to meet the admission 
requirements. The IHA shall maintain 
an MH waiting list in accordance with 
requirements prescribed by HUD. 

(d) Making the selections. Within 30 
days after HUD approval of the 
application for a project, the IHA must 
proceed with selection of as many 
homebuyers as there are homes in the 
project. Selection of homebuyers must 
be made from the MH waiting list in 
accordance with the date of application, 
qualification for a Federal preference in 
accordance with § 905.305, other 
pertinent factors under the IHA's 
admissions regulations established in 
accordance with § 905.301, and all 
admissions are subject to 24 CFR part 
750. Selection of a homebuyer will be 
made only after the site for that 
homebuyer has received final site 
approval by IHA certification to HUD, 
or, for a “high risk” IHA, by the HUD 


Office of Indian Programs, and the form 
of MH contribution to be made by that 
homebuyer (or donated for that 
homebuyer) has been determined. 

(e) Principal residence. A condition 
for selection as a homebuyer is that the 
family agrees to use the home as their 
principal residence during the term of 
the MHO Agreement; however, an MH 
home may be sublet for temporary 
absences, such as for reasons stated in 
the IHA’s admission and occupancy 
policy. The acquisition of ownership of 
another home or failure to continue to 
use the MH home as the principal 
residence shall constitute grounds for 
termination of the MHO agreement. 

(f) Notification of applicants. The IHA 
shall give families prompt written notice 
of whether or not they have been 
selected. If a family is not selected, the 
notice must state the basis for the 
determination and that the family is 
entitled to an informal hearing by the 
IHA on the determination, if a request 
for a hearing is made within a 
reasonable time (as specified in the 
notice). Such a hearing should be held 
within a reasonable time. (Informal 
review provisions applicable to denial 
of an application for a Federal 
preference under § 905.305 are 
contained in paragraph (k) of that 
section.) 

(g) Change in income. (1) A change in 
a family’s income may affect its right to 
occupancy after the MHO agreement is 
executed. If it becomes evident that a 
family's income is inadequate to meet its 
obligations, the IHA may counsel the 
family about other housing options, such 
as its rental program. Inability of the 
family to meet its obligations under the 
homebuyer agreement is grounds for 
termination of the agreement. 

(2) If a family’s income changes before 
execution of the MHO agreement in 
such a way as to make it ineligible 
(either too high or too low), the IHA may 
reject the family for this program. 
However, even a family with an income 
above the lower income limits may be 
admitted to this program, provided that 
the number of such families admitted 
does not exceed the limit stated in 
paragraph (a)(2) of this section. 
(Information collection requirements of this 
section have been approved by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980 and 
assigned OMB control number 2577-0003) 


§905.419 MH contribution. 


(a) Amount and form of contribution. 
As a condition of occupancy, the MH 
homebuyer will be required to provide 
an MH contribution. Contributions other 


24777 


than labor may be made by an Indian 
tribe on behalf of a family. 

(1) The value of the contribution must 
be $1,500. 

(2) The MH contribution may consist 
of land, labor, cash, materials, 
equipment, or any combination thereof. 
Land contributed to satisfy this 
requirement must be owned in fee 
simple by the homebuyer or must be 
assigned or allotted to the homebuyer 
for his or her use before application for 
an MH unit. Contributions of land 
donated by another person on behalf of 
the homebuyer will satisfy the 
requirement for an MH contribution. A 
homebuyer may provide cash to satisfy 
the MH contribution requirement where 
the cash is used for the purchase of land, 
labor, or materials or equipment for the 
homebuyer’s home. 

(3) The amount of credit for an MH 
contribution in the case of land, labor, or 
materials or equipment shall be based 
upon the market value at the time of the 
contribution, but in no case will the 
credit exceed $1,500. In the case of 
labor, materials or equipment, market 
value shall be determined by the 
contractor and the IHA. In the case of 
land, market value shall be determined 
by the IHA, but in no case will the credit 
exceed $1,500 per homesite. The use of 
labor, materials or equipment as MH 
contributions must be reflected by a 
reduction in the Total Contract Price 
stated in the Construction Contract and 
the amount must be approved by HUD. 

(b) Execution of agreements. For 
projects other than Self-Help 
development projects, MHO Agreements 
must be signed for all units before 
execution of the construction contract 
for the project, unless the IHA obtains 
HUD approval of an exception. Land 
leases for trust land must be signed and 
approved by BIA before construction 
start. The MHO Agreement must include 
the homebuyer’s agreement to satisfy 
the MH contribution requirement before 
occupancy of the unit. 

(c) Total contribution to be furnished 
before occupancy. The homebuyer 
cannot occupy the unit until provision of 
the entire MH contribution to the IHA. If 
the homebuyer is unable or unwilling to 
provide the MH contribution before 
occupancy of the project, the MHO 
Agreement for the homebuyer shall be 
terminated, any MH contribution paid 
by the homebuyer shall be refunded in 
accordance with § 905.446, and the IHA 
shall select a substitute homebuyer from 
its waiting list. 

(d) MH contribution in event of 
substitution of homebuyer. if an MHO 

t is terminated and a 
substitute homebuyer is selected, tie 
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vg Disposition of contribution. I an 

O Agreement is terminated 

THA or the homebuyer before the date of 
may receive 


(a) Notice. (1) Upon acceptance by the 
IHA from the contractor of the home as 
ready for occupancy, the IHA shall 
determine whether the homebuyer has 
met all requirements for occupancy, 


Sinden Inutitamtintecnes ts 
available for occupancy as of a date 
specified in the notice, which is called 
the date of 

(2) if the IHA determines that the 
homebuyer has not fully provided the 
MH contribution or met any of the other 
conditions for occupancy by the date of 
occupancy, the homebuyer shall be sent 
a notice in writing. This notice must 
' specify the date by which all 
requirements must be satisfied and shall 
advise the homebuyer that the MHO 
Agreement will be terminated and a 
substitute homebuyer selected for the 
unit if the requirements are not satisfied. 
(See § 905.446 and § 905.419{d).) 

(b) Credits to MH accounts and 
reserves. Promptly after the date of 
occupancy, the IHA shall credit the 
amount of the MH contribution to the 
homebuyer’s accounts and reserves in 
accordance with § 905.437 and shall give 
the homebuyer a statement of the 
amounts so credited. 


ee weenesane 
Budget under control number 2577-0130) 


(a) Inspection before move-in and 
identification of warranties. (1) To 
establish a record of the condition of the 


inspection of the home as close as 
possible to, but not later than, the date 


separate from the certificate of 
completion required by § 905.265(f) but 


a signed statement of the condition of 
the home and equipment. The 
homebuyer shall sign a copy of the 
statement, acknowledging concurrence 
or stating objections; and any 
differences shall be resolved by the IHA. 
This written statement of the condition 
of the home shall not limit the 
homebuyer’s right to claim latent defects 
in construction that may be covered by 
warranties referenced in paragraph 
(a)(2) of this section. 

(2) Within 30 days of commencement 
of occupancy of each home, the IHA 
shall furnish the homebuyer with a list 
of applicable contractors’, 
manufacturers’ and suppliers’ 
warranties, indicating the items covered 
and the periods of the warranties. 

(b) Inspections during contractors’ 
warranty periods, responsibility for 
items covered by contractors’, 
manufacturers’ or suppliers’ warranties. 
In addition to the inspection required 
under paragraph (a) of this section, the 
IHA will inspect the home regularly in 
accordance with paragraph (c). 
However, the IHA shall notify the 
homebuyer in writing that it shall be the 
responsibility of the homebuyer during 
the period covered by § 905.270 and 
subsequently for the duration of the 
applicable warranties, to 
inform the IHA in writing of any 
deficiencies arising during the warranty 
period (including manufacturers’ and 
suppliers’ warranties) so that the IHA 
may enforce any rights under the 
applicable warranties. If a homebuyer 
fails to furnish such a written report in 
time, and the IHA is subsequently 
unable to obtain redress under the 
warranty, correction of the deficiency 
shall be the responsibility of the 
homebuyer. 

(c) Annual inspections. The IHA 
performs inspections annually, in 
accordance with § 905.340(d). 

(d) Inspection upon termination of 
agreement. If the MHO Agreement is 
terminated for any reason after 
commencement of occupancy, the IHA 
shall inspect the home after notifying 
the homebuyer of the time for inspection 
and shall give the homebuyer a written 
statement of the cost of any 
maintenance work required to put the 
home in satisfactory condition for the 
next occupant (see § 905.446). 

(e) Homebuyer permission for 
inspections; participation in inspections. 
The homebuyer shall permit the IHA to 
inspect the home at reasonable hours 
and intervals during the period of the 

MHO Agreement in accordance with. 
rules established by the IHA. The 


Le ee 


(a) Maintenance. (1) Honiebuyer’s 
responsibility for maintenance. The 
homebuyer shall be responsible for 
routine and nonroutine maintenance of 
the home, including all repairs and 
replacements (including those 
from damage from any cause). The IHA 
shall not be obligated to pay for or 
provide any maintenance of the home 
other than the correction of warranty 
items reported during the applicable 
warranty period. 

(2) Homebuyer’s failure to perform 
maintenance. {i) Failure of the 
homebuyer to perform maintenance 
obligations constitutes a breach of the 
MHO Agreement and grounds for its 
termination. Upon a determination by 
the IHA that the homebuyer has failed 
to perform its maintenance obligations, 
the IHA shall require the homebuyer to 
agree to a specific plan of action to cure 
the breach and to assure future 
compliance. The plan shall provide for 
maintenance work to be done within a 
reasonable time by the homebuyer, with 
such use of the homebuyer’s account as 
may be necessary, or to be done by the 
IHA and charged to the homebuyer’s 
account, in accordance with § 905.437. If 
the homebuyer fails to carry out the 
agreed-to plan, the MHO agreement 
shall be terminated in accordance with 
§ 905.446. 

(ii) If the IHA determines that the 
condition of the property creates a 
hazard to the life, health, or safety of the 
occupants, or if there is an immediate 
risk of serious damage to the property if 
the condition is not corrected, the 
corrective work shall be done promptly 
by the IHA with such use of the 
homebuyer’s accounts as the IHA may 
determine to be necessary, or by the 
IHA with 4 charge of the cost to the 
homebuyer’s accounts in accordance 
with § 905.437. 

(iii) The IHA shall perform the 
necessary maintenance only after the 
MHO agreement is terminated and the 
unit is vacated. 

(iv) Any maintenance work performed 
by the IHA shall be accounted for 
through a work order stating the nature 
of and charge for the work. The IHA 
shall give the homebuyer copies of all 
work orders for the home. 

(b) Homebuyer's responsibility for 
utilities. The homebuyer is responsible 
for the cost of furnishing utilities for the 
home. The IHA shall have no obligation 
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for the utilities. However, if the IHA 
determines that the homebuyer is unable 
to provide utilities for the home, and 
that this inability creates conditions that 
are hazardous to life, health, or safety of 
the occupants or threaten immediate 

to the property, the IHA 
may provide the utilities on behalf of the 
homebuyer and charge the homebuyer’s 
accounts for the costs, in accordance 
with § 905.437. 

(c) Obligations with respect to home 
and other persons and property. (1) The 
homebuyer shall agree to abide by all 
provisions of the MHO Agreement 
concerning homebuyer responsibilities, 
occupancy and use of the home. 

(2) The homebuyer may request IHA 
permission to operate a small business 
in the unit. An IHA may grant this 
authority where the homebuyer provides 
the following assurances and may 
rescind this authority upon violation of 
any of the following assurances: 

(i) The unit will remain the 
homebuyer’s principal residence; 

(ii) The business activity will not 
disrupt the basic residential nature of 


the housing site; and 
(iii) The business will not require 


permanent structural changes to the unit 
that could adversely affect a future 
homebuyer’s use of the unit. The IHA 
may rescind such authority whenever 
any of the above assurances are 
violated. 

(d) Structural changes. (1) A 
homebuyer shall not make any 
structural changes in or additions to the 
home unless the IHA has determined 
that such change would not: 

(i) Impair the value of the home, the 
surrounding homes, or the project as a 
whole; 

(ii) Affect the use of og home for 
residential purposes; o 

(iii) Violate HUD eslnaabate as to 
construction and ae. 

(2) Additions to the home include, but 
are not limited to, energy conservation 
items such as solar panels, wood- 
burning stoves, flues and insulation. 
Any changes made in accordance with 
this section shall be at the homebuyer's 
expense (and not from any account or 
reserve created under the MHO 
Agreement), and in the event of 
termination of the MHO Agreement the 
homebuyer shall not be entitled to any 
compensation for such changes or 
additions. 


§ 905.431 Operating reserve. 

(a) The IHA shall maintain an 
operating reserve for the project in an 
amount sufficient for working capital 
purposes, for estimated future 
nonroutine maintenance requirements 
for IHA-owned administrative facilities 


and common property, for the payment 
of advance premiums (usually three 
years) for insurance, and for 
unanticipated project requirements 
HUD. A contribution to this 
be determined by the IHA 
and included in the administration 
charge. The amount of this contribution 
shall be increased or decreased 
anni to reflect the needs of the IHA 
for w capital and for reserves for 
anticipated future expenditures and 
shall be included in the — — 
submitted to HUD for approval. If 
IHA fails to manage the so ged 
reserve properly, HUD may declare the 
IHA to be a “high risk” and require 
approval of management of the 


operating reserve. 

(b) At the end of each fiscal year or 
other budget period, the project 
operating reserve shall be: 

(1) Credited with the amount z which 
operating receipts exceed opera 
expenses of the project for the tote 
period, or 

(2) Charged with the amount by which 
operating expenses exceed operating 
receipts of the project for the budget 
period, to the extent of the balance in 
the operating reserve. 


§ 905.434 Operating subsidy. 

(a) Scope. This section authorizes the 
use of operating subsidy for Mutual 
Help projects; establishes eligible costs; 
and provides for determination of 
operating subsidy on a uniform basis for 


(b) Eligit Je costs. The reasonable cost 
of an annual independent audit is an 
eligible cost for operating subsidy. 
Operating subsidy may also be paid to 
cover proposed expenditures approved 
by HUD for the following purposes: 

(1) Administration charges for vacant 
units where the IHA submits evidence to 
HUD’s satisfaction that it is making 
every reasonable effort to fill the 
vacancies; 

(2) Collection losses due to payment 
delinquencies of administration charges 
on the part of homebuyer families 
whose MHO Agreements have been 
terminated and who have vacated the 
home, and the actual cost of any 
maintenance (including repairs and 
replacements) necessary to put the 
vacant home in a suitable condition for 
a subsequent homebuyer family. 
Operating subsidy may be made 
available for these purposes only after 
the IHA has previously used all 
available homebuyer credits. Every 
reasonable effort shall be made to 
collect charges from a vacated 
homebuyer, including court judgments, 
professional collection services, etc., as 
appropriate; 


. (3) = costs of HUD-a: 
omebuyer counseling s) but 
not in duplication of 

counseling costs funded under a 
development cost budget (in accordance 
with subpart C); 

(4) HUD-approved costs for 
and related travel of IHA staff and 
commissioners; 

(5) Operating costs resulting from 
other unusual circumstances justifying 
payment of operating subsidy, if 
approved in advance by HUD. 

(c) Ineligible costs. No operating 
subsidy shall be paid for utilities, 
maintenance, or other items for which 
the homebuyer is responsible except, as 
necessary, to put a vacant home in 
condition for a subsequent family as 
provided in paragraph (b)(2) of this 
section. 


(Information requirements contained in 
paragraph (b)(1) of this section have been 
approved by the office of Management and 
Budget under OMB approval number 2577- 
0066) 


§ 905.437 Homebuyer reserves and 
accounts. 


(a) Refundable and nonrefundable 
MH reserves. The IHA shall establish 
separate refundable and nonrefundable 
reserves for each homebuyer effective 
on the date of occupancy. 

(1) The refundable MH reserve 
represents a homebuyer’s interest in 
funds that may be used to purchase the 
home at the option of the homebuyer. 
The IHA shall credit this account with 
the amount of the homebuyer’s cash MH 
contribution or the value of the labor, 
materials or equipment MH 
contribution. 

(2) The nonrefundable MH reserve 
also represents a homebuyer’s interest 
in funds that may be used to purchase 
the home at the option of the 
homebuyer. The IHA shall credit this 
account with the amount of the 
homebuyer’s share of any credits for 
land contributed to the project and the 
homebuyer’s share of any credit for non- 
land contributions by a terminated 
homebuyer. 

(b) Equity accounts.—{1) Monthly 
equity payments account (“MEPA”). The 
IHA shall maintain a separate MEPA for 
each homebuyer. The IHA shall credit 
this account with the amount by which 
each required monthly payment exceeds 
the administration charge. Should the 
homebuyer fail to pay the required 
monthly payment, the IHA may elect to 
reduce the MEPA by the amount owed 
each month towards the administration 
charge, until the MEPA has been fully 
expended. 
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(2) Voluntary equity payments 
(“VEPA"). The IHA shall 


may desire to make to acquire 
ownership of the home within a sharter 


account on the date of proration. 
(c) Charges for maintenance. (1) If the 


homebuyer’s MEPA. 
(2) At the end of each fiscal year, the 


of the credit balances in that account 
and those reserves. 

(3) In lieu of charging the debit 
balance 


yer’ 
(4) The IHA shall at no time 
the accumulation of a debit 


approval of the IHA and HUD, assign, 
mortgage or pledge any rights in the 
MHO agreement or to any reserve or 
account. 


§ 905.440 Purchase of home. 


(a) General. The IHA provides the 
family an opportunity to purchase the 
dwelling under the Mutual Help and 

ent (a lease with an 
option to ase), under which the 
a ce declines over the period 
saat Other methods of 
uiring ownership are for the family 
ap cee: mewaain ss Agra wm 
purchase price from the IHA or an 
outside source, using such methods as a 
mortgage (e.g., see 24 CFR 203.43h), or a 
loan agreement. The homebuyer may 
exercise his or her option to purchase 
seranintins oul i Ox Goma 
cy, but e r 
has met all obligations under the MHO 
If the homebuyer is able to 
obtain financing from an outside source, 
the IHA will release the homebuyer from 
the MHO agreement and terminate the 
homebuyer’s participation in this 
program. For acquisition under the MHO 
agreement, see paragraph (e) of this 
section. For acquisition under other 
methods, see paragraph (d) of this 
section and § 905.443. 

(b) Purchase price and purchase price 
schedule. (1) The IHA shall determine 
the initial purchase price of a home for 
the homebuyer who first occupies the 
home, pursuant to an MHO Agreement 
as follows (unless the IHA, after 
consultation with the homebuyer, has 
developed an alternative method of 
apportioning among the homebuyers, 
amount determined in Step 1, and the 
alternative method has been made a 
part of the HUD-approved development 


program): 

(i) Step 1: From the estimated Total 
Development Cost (TDC) (including the 
full amount for contingencies as 
authorized by HUD) of the project as 
shown in the cost 
in effect at the time of execution of the 
construction contract, deduct the 


the 


(B) Counseling costs, 
el 
or management facilities, 


puiatiagiaatianh eligneniend 
furnishings attributable to such facilities 
as set forth in the development program 
for the 

(D) 
land for the. project. 

(ii) Step 2: Multiply the amount 
determined in Step 1 by a fraction of 
which the numerator is the development 
cost standard for the size and type of 


ncn 
tal amount attributable to 


home being constructed for the 
homebuyer, and the denominator is the 
sum of the unit development cost 
standards for the homes of various sizes 
and types comprising the project. 

(iii) Step 3: Determine the amount 
chargeable to development costs, if any, 
for acquisition of the homesite. 

(iv) Step 4: Add the amount 
determined in Step 3 to the amount 
determined in Step 2. The sum 
determined under this step shall be the 
initial purchase price of the home. 

(2) Purchase price schedule. Promptly 
after execution of the construction 
contract, the IHA shall furnish to the 
homebuyer a statement of the initial 
purchase price of the home, and a 
purchase price schedule that will apply, 
based on amortizing the balance 
(purchase price less the MH 
contribution) over a 25-year period at an 
interest rate determined by the IHA, 
provided that the rate does not exceed 
the prevailing interest rate for Veterans 
Administration guaranteed mortgage 
loans at the time the schedule is 
established. The IHA may choose to 
forego charging interest and calculate 
the payment with an interest rate of 
zero. 

(c) Initial purchase price and 
purchase price schedule for subsequent 
homebuyer—{1) Determination of initial 
purchase price. When a subsequent 
homebuyer executes the Mutual Help 
and Occupancy Agreement, the 
purchase price for the subsequent 
homebuyer shall be the lower of the 
current appraised value or the current 
replacement cost of the home, both as 
determined or approved by HUD. 

(2) Purchase price schedule. Each 
subsequent homebuyer shall be 
provided with a purchase price 
schedule, showing the monthly declining 
purchase price over thé term of the 
MHO agreement, commencing with the 
first day of the month following the 
effective date of the agreement. 

(d) Notice of eligibility for financing. 

the IHA offers IHA homeownership 
financing in accordance with § 905.443 
and has funds available for that 
purpose, it shall determine, at the time 
of each examination or reexamination of 
the family’s earnings and other income, 
whether the homebuyer is eligible for 
that financing. If the IHA determines 
that the homebuyer is eligible, the IHA 
shall notify the homebuyer in ae 
that IHA homeownership financing is 
available to enable the homebuyer to 
purchase the home, if the 
wishes to de so and, that if the 
homebuyer chooses not to purchase the 
home at that time, all the rights ofa - 
homebuyer shall continue (including the 
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right to accumulate credits in the equity 
accounts) and all obligations under the 
MHO agreement shall continue 
(including the obligations to make 
monthly payments based on income). 
The IHA may convey ownership of the 
home when the er exercises the 
option to purchase and has complied 
with all the terms of the MHO 
agreement. The homebuyer can exercise 
the option to purchase only by written 

‘ notice to the IHA, in which the 
homebuyer specifies the manner in 
which the purchase price and settlement 
costs will be paid. 

(e) Conveyance of home—{1) Option 
to purchase. The homebuyer may 
exercise the option to purchase the 
home when the balance of the purchase 
price can be covered from: the amount 
in the two equity accounts (MEPA and 
VEPA); the amount in the equity 
accounts together with the reserves or 
any other funds of the homebuyer; or 
IHA financing together with funds from 
these other sources. 

(2) Amounts to be paid. The purchase 
price shall be the amount shown on the 
purchase price schedule for the month in 
which the settlement date falls. 

(3) Settlement costs. Settlement costs 
are the costs incidental to acquiring 
ownership, including the costs and fees 
for credit report, field survey, title 
examination, title insurance, 
inspections, attorneys other than the 
IHA's attorney, closing, recording, 
transfer taxes, financing fees and 
mo loan discount. Settlement 
costs shall be paid by the homebuyer 
who may use equity accounts or 
reserves available for the purchase in 
accordance with paragraph {e)(4) of this 
section. 

(4) Disposition of homebuyer accounts 
and reserves. When the homebuyer 
purchases the home, the net credit 
balances in the homebuyer’s equity 
accounts (MEPA and VEPA, as 
described in § 905.437), supplemented by 
the nonrefundable MH reserve and then 
the refundable MH reserve, shall be 
applied in the following order: 

(i) For the initial payment for fire and 
extended coverage insurance on the 
home after conveyance if the IHA 
finances purchase of the home in 
accordance with § 905.446; 

(ii) For settlement costs, if the 
homebuyer so directs; 

(iii) For the purchase price; and 

(iv) The balance, if any, for refund to 
the homebuyer. 

(5) Settlement. A home shall not be 
conveyed until the homebuyer has met 
all the obligations under the MHO 
Agreement. The settlement date shall be 
mutually agreed upon by the parties. On 
the settlement date, the homebuyer shall 


to 


representing 
the homebuyer or the homebuyer’s 
attorney. 

(6) JHA investment and use of 
purchase price payments. After 
conveyance, all homebuyer funds held 
or received by the IHA from the sale of 


_4 unit in a project financed with grants 


shall be held separate from other project 
funds, and shall be used for 
modernization of IHA-owned projects, 
or the development, or acquisition and 
rehabilitation of other properties to be 
operated as lower income 
Homebuyer funds held or received by 
the IHA from the sale to a homebuyer of 
a unit in a project financed by loans are 
subject to loan forgiveness. Homebuyer 
funds include the amount applied to 
payment of the purchase price from the 
equity accounts (MEPA and VEPA), any 
cash paid by the homebuyer for 
application to the purchase price and, if 
finances purchase of the home 
in accordance with § 905.446, any 
portion of the mortgage payments by the 
homeowner attributable to payment of 
the debt service (principal and interest) 


th 
“7 aunalet home ee MH 


program. When a home has been 

conveyed to the homebuyer, whether or 
not with IHA financing, the unit is 
removed from the IHA's MH project 
under its ACC with HUD. If the IHA has 
provided financing, its relationship with 
the homeowner is transformed by the 
conveyance to that of lender, in 
accordance with the documents 
executed during settlement. 


§ 905.443 IHA homeownership financing. 

(a) Eligibility. lf the IHA offers 
homeownership financing, the 
homebuyer is eligible for it when the 
IHA determines that: 

(1) The homebuyer can pay (from the 
balance in the homebuyer's reserves or 
accounts, or from other sources): 

(i) The amount necessary for 
settlement costs; and 

(ii) The initial payment for fire and 
extended coverage insurance carried on 
the home after conveyance; and 

(iii) Maintenance reserve (at the 
option of the IHA). 

(2) The homebuyer’s income has 
reached the level, and is likely to 
continue at such level, at which 30 
percent of monthly adjusted income is at 
least equal to the sum of the monthly 
debt service amount shown on the 


BEST COPY AVAILABLE 


homebuyer’s purchase price schedule 

and the IHA’s estimates (subject to 

ee 
monthly payments and allowances: 

{i) Payment for fire and extended 
coverage insurance; 

(ii) Payment for taxes and special 
assessments, if any; 

(iii) The IHA mortgage servicing 
charge; 

(iv) Amount necessary for 
maintenance of the home; and 

(v) Amount necessary for utilities for 
the home. 

(b) Promissory note, mortgage, and 
mortgage amortization schedule. (1) 
When IHA homeownership financing is 
utilized, the homebuyer shall execute 
and deliver a promissory note and 
mortgage. The mortgage shall be a first 
lien on the property recorded by the IHA 
at the BIA title plant, if applicable, and/ 
or other Tribal approved agencies or 
departments used for such purposes. It 
shall be in a form approved by the HUD 
field office and shall secure 
of all the terms and conditions of the 
promissory note. The principal amount 
of the promissory note shall be equal to 
the amount of the unpaid balance of the 
purchase price of the home as 
determined in accordance with 
§ 905.440. 

(2) The IHA shall furnish the 
homebuyer at settlement with a 
mortgage amortization schedule based 
on the principal amount of the 
promissory note. This schedule shall 
provide for level monthly reduction in 
and complete amortization of the 
principal amount of the promissory note, 
based upon debt service needed to 
complete the amortization. The 
amortization period shall commence on 
the first day of the month following the 
date of settlement and shall end on the 
first day after the end of the period 
shown on the amortization schedule. 
The rate of interest, if any, shall be 
determined by the IHA. 


(c) Monthly payment. The promissory 
note or mortgage shall require the 
homeowner to make a monthly payment 
to the IHA equal to the sum of the 
following: 

(1) Insurance. An amount sufficient to 
provide the IHA with funds for payment 
of the insurance premium for fire and 


HUD (which policy shall be maintained 
until termination of the obligation under 
the mortgage.) 

(2) Taxes. An amount sufficient to pay 
taxes and any special assessments 
when next due. 





(3) Mortgage service fee. A 
representation of the IHA’s monthly 
cost, as approved by HUD. 

(4) Mortgage debt service payment. 
As shown on the mortgage amortization 

- schedule. 

(5) Maintenance reserve. An amount 

to replenish the reserve when 

‘(d) Application of monthly paymen 
Each monthly payment shall be ch 
by the IHA in the following order: 

(1) Insurance premium; 

(2) Taxes, or payments in lieu of 
taxes, and assessments; 

(3} M servicing charge; 

(4) Monthly debt service; and 

(5) Replenishment of the maintenance 
reserve, if applicable. 

(e) Reduced payment resulting from 
reduced income. If the homeowner's 
family income is reduced because of 
circumstances beyond the homeowner's 
control, to a point where 30 percent of 
the monthly adjusted income is 
insufficient to pay the required monthly 
payment, the IHA must reduce the 
monthly payment using the following 

guidelines: 


ea) The payment shall be the greater 
of: 

(i) 36 percent of the monthly adjusted 
income, or 

(ii) The sum of the monthly amounts 
for insurance, taxes and amines if 
any, and the nn charge. 

(2) The period of reduced beau 
should be for the minimum amount of 
time projected by the IHA to be needed 
by the family tc recover from the cause 
of the lost income—normally no longer 
than 12 months. 

(3) The IHA and homeowner should 
execute a payment plan reflecting the 
agreed upon reduced payment amount 
and term. 

(4) The IHA will apply the monthly 
payment, to the extent that there are 
funds available, in the order specified in 
paragraph (d) of this section. 

(f} Use of maintenance reserve. The 
maintenance reserve, which is to be 
established in the amount of $1,500 shall 
be used es follows: 

(1) For maintenance of the property, or 
for the payment of insurance, taxes, 
assessments, and the mortgage servicing 
charge, when the homeowner has no 
other funds reasonably available to pay 
for these expenses. 

(2) To naeiens. the IHA for the cost 
of maintenance provided to correct a 
condition threatening the life, health, or 
safety of the occupants; or to perform 
work in arresting serious damage or 
deterioration of the home. The IHA shall 
perform and charge the cost of suck 
work t to a work order. 

(g) Replenishment of maintenance 
reserve. The IHA should adopt a policy 


statement to address the conditions and 
circumstances under which the $1,500 
maintenance reserve is to be 
replenished by an increase of the 
homeowner’s monthly m 
payment. The IHA staff should discuss 
the replenishment with the homeowner 
in instances where the reserve has been 
drawn on for a continuous period, or to 
a large extent. Replenishment payments, 
if any, shall be in an amount by which 
30 percent of the homeowner's monthly 
adjusted income exceeds an amount 
equal to the sum of the items in 

ph (d). 

(h) Sale or lease of the property. (1) 
Before payment in full of the mortgage 
and any other amounts due the IHA 
under the promissory note and 
mortgage, the homeowner shall not sell, 
lease, or otherwise transfer the property, 
or any interest therein, without the prior 
written consent of the IHA. 

(i) The IHA shall consent to the sale 
of the property upon assumption of the 
mortgage by a new homebuyer if: 

(A) The new homebuyer meets the 
eligibility criteria specified in this 
section; 

(B) The new homebuyer agrees to 
execute an assumption agreement for 
the outstanding balance of the mortgage 
debt; and 

(c) Any proceeds of the sale are 
applied as specified in the promissory 
note and mortgage. 

(ii) The IHA shall consent to the 
leasing of the property if the lessee and 
the lease documents meet the 
requirements specified in the promissory 
note and the mortgage. During the term 
of the sublease, the homebuyer is still 
obligated to ensure that monthly 
payments are made on time. 

(iii) The IHA shall consent to a 
reconveyance of the property from the 
homeowner to the IHA, through a deed 
in lieu of foreclosure, for example, if 
there are no other liens, other than the 
IHA’s mortgage, on the property. 

(2) Once the IHA receives payment in 
full on the mortgage and any other 
amounts due the IHA, the homeowner 
may transfer the property without 
restriction from the IHA. 

(i) Disposition of servicing fees and 
mortgage debt service. The amount of 
the mortgage servicing fees collected 
from the homeowner under the 
promissory note may be retained by the 
IHA and utilized as project operating 
receipts or to fund the replacement 
reserve. 

(j) Transformation of MH 
relationship. Upon conveyance of the 
home with IHA financing, the 
relationship of the IHA and homebuyer 
is transformed to that of mortgagee 
(lender) and mortgagor (borrower), and 
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the MH rules are no longer 
applicable to the unit. 


§ 905.446 Termination of MHO agreement. 


(a) Termination upon breach. (1) In 
the event the homebuyer fails to comply 
with any of the obligations under the 
MHO agreement, the IHA may terminate 
the MHO agreement by written notice to 
the homebuyer, enforced by eviction 
procedures applicable to landlord- 
tenant relationships. Foreclosure is an 
inappropriate method for enforcing 
termination of the homeownership 
agreement, which constitutes a lease 
(with an option to purchase). The 
homebuyer is a lessee during the term of 
the agreement and acquires no equitable 
interest in the home until the option to 
purchase is exercised. 

(2) Misrepresentation or withholding 
of material information in applying for 
admission or in connection with any 
subsequent reexamination of income 
and family composition constitutes a 
breach of the homebuyer’s obligations 
under the MHO agreement. 
“Termination”, as used in the MHO 
agreement, does not include acquisition 
of ownership by the homebuyer. 

(b) Notice of termination of MHO 
agreement by the IHA, right of 
homebuyer to respond. Termination of 
the MHO agreement by the IHA for any 
reason shall be by written notice of 
termination. Such notice shall be in 
compliance with the terms of the MHO 
agreement and, in all cases, shall afford 
a fair and reasonable opportunity to 
have the homebuyer’s response heard 
and considered by the IHA. Such 
procedures shall comply with the Indian 
Civil Rights Act, if applicable, and shall 
incorporate all the steps and provisions 
needed to comply with state, local, or 
tribal law, with the least possible delay. 
(See § 905.340.) 

(c} Termination of MHO agreement 
by homebuyer. The homebuyer may 
terminate the MHO Agreement by giving 
the IHA written notice in accordance 
with the agreement. If the homebuyer 
vacates the home without notice to the 
IHA, the homebuyer shall remain 
subject to the obligations of the MHO 
agreement, including the obligation to 
make monthly payments, until the IHA 
terminates the MHO agreement in 
writing. Notice of the termination shall 
be communicated by the IHA to the 
homebuyer to the extent feasible and 
the termination shall be effective on the 
date stated in the notice. 

(d) Disposition of funds upon 
termination of the MHO agreement. If 
the MHO agreement is terminated, the 
balances in the homebuyer’s accounts 
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(1) The MEPA shall be charged with: 

(i) Any maintenance and replacement 
cost incurred by the IHA to prepare the 
home for the next t; 

(ii) Any amounts the homebuyer owes 
the IHA, including required monthly 


. “Mi The The required monthly payment for 
the period the home is vacant, not to 
exceed 30 days from the date of receipt 
of the notice of termination, or if the 
homebuyer vacates the home without 
notice to the IHA, for the period ending 
with the effective date of termination by 
the IHA; and 

(iv) The cost of securing a vacant unit, 
the cost of notification and associated 
termination tasks, and the cost of 
storage and/or disposition of personal 


property. 

(2) If, after making the charges in 
accordance with paragraph (d)(1) of this 
section, there is a debit balance in the 
MEPA, the IHA shall charge that debit 
balance, first to the VEPA; second, to 
the refundable MH reserve; and third, to 
the nonrefundable MH reserve, to the 
extent of the credit balances in these 
reserves and account. If the debit 
balance in the MEPA exceeds the sum of 
the credit balances in these reserves and 
account, the homebuyer shall be 
required to pay to the IHA the amount of 
the excess. 

(3) If, after making the charges in 
accordance with paragraphs (d) (1) and 
(2) of this section, there is a credit 
balance in the MEPA, this amount shall 
be refunded, except to the extent it 
reflects the value of land donated on 
behalf of the family. Similarly, any 
credit balance remaining in the VEPA 
after making the charges described 
above shall be refunded. 

(4) Any credit balance remaining in 
the refundable MH reserve after making 
the charges described above shall be 
refunded to the homebuyer. 

(5) Any credit balance remaining in 
the nonrefundable MH reserve after 

making the charges described above 
shall be retained by the IHA for use by 
the subsequent homebuyer. 

(e) Settlement upon termination—{1) 
Time for settlement. Settlement with the 
homebuyer following a termination shall 
be made as promptly as possible after 
all charges provided in paragraph (d) of 
this section have been determined and 
the IHA has given the homebuyer a 
statement of such charges. The 
homebuyer may obtain settlement 
before determination of the actual cost 
of any maintenance required to put the 
home in satisfactory condition for the 
next occupant, if the homebuyer is 
willing to accept the IHA’s estimate of 


the amount of such cost. In such cases, 
the amounts to be charged for 
maintenance shall be based on the 
IHA’s estimate of the cost thereof. 

(2) Disposition of personal property. 
Upon termination, the IHA may dispose 
of any item of personal property 
abardoned by the homebuyer in the 
home, in a lawful manner deemed 
suitable by the IHA. Proceeds, if any, 
after such disposition, may be applied to 
the payment of amounts owed by the 
homebuyer to the THA. 

(f) Responsibility of IHA to terminate. 
(1) The IHA is responsible for taking 
appropriate action with respect to any 
noncompliance with the MHO 
agreement by the homebuyer. In cases 
of noncompliance that are not corrected 
as provided further in this paragraph, it 
is the responsibility of the IHA to 
terminate the MHO agreement in 
accordance with the provisions of this 
section and to institute eviction 
proceedings against the occupant. 

(2) As promptly as possible after a 
nonco comes to the attention of 
the IHA, the IHA shall discuss the 
matter with the homebuyer and give the 
homebuyer an opportunity to identify 
any extenuating circumstances or 
complaints which may exist. A plan of 
action may be agreed upon that will 
specify how the homebuyer will come 
into compliance, as well as any actions 
by the IHA that may be appropriate. 
This plan shall be in writing and signed 
by both parties. 

(3) Compliance with the plan shall be 
checked by the IHA not later than 30 
days from the date thereof. In the event 
of refusal by the homebuyer to agree to 
such a plan or failure by the homebuyer 
to comply with the plan, the IHA shall 
issue a notice of termination of the 
MHO agreement and evict the 
homebuyer in accordance with the 
provisions of this section on the basis of 
the noncompliance with the MHO 
agreement. 

(4) A record of meetings with the 
homebuyer, written plans of action 
agreed upon and all other related steps 
taken in accordance with paragraph (f) 
shall be maintained by the IHA for 
inspection by HUD. 

(g) Subsequent use of unit. After 
termination of a homebuyer’s interest in 
the unit, it remains as part of the MH 
project under the ACC. The IHA must 
follow its regulations for selection of a 
subsequent homebuyer for the unit 
under the MH program. (See § 905.449(g) 
for use of unit if no qualified subsequent 
homebuyer is available.) 


(Approved by the Office of Management and 
Budget under control number 2577-0130) _ 


§ 905.449 Succession upon death or 
mental incapacity. 

(a) Definition of “event.” “Event” 
means the death or mental incapacity of 
all of the persons who have executed 
the MHO agreement as 

(b) Designation of successor by 
homebuyer. {1} Unless otherwise 
provided by the IHA’s occupancy 
policies, a homebuyer may 
successor who, at the time of the 
“event”, would assume the status of 
homebuyer, provided that at that time he 
or she meets the conditions stated in 
paragraph {c} of this section. The 
designation shall be made at the time of 
execution of the MHO agreement, and 
the homebuyer may change the 
designation at any later time by written 
notice to the IHA. 

(c) Succession by persons designated 
by homebuyer. Upon occurrence of an 
“event”, the person designated as the 
successor shall succeed to the former 
homebuyer’s rights and responsibilities 
under the MHO agreement if the 
designated successor meets the 
following conditions: 

(1) The successor is a family member 
and will make the home his or her 
primary residence; 

(2) The successor is willing and able 
to pay the administration and to 
perform the obligations of a homebuyer 
under an MHO agreement; 

(3) The successor satisfies program 
eligibility requirements; and 

(4) The successor executes an 
assumption of the former homebuyer’s 
obligations under the MHO agreement. 

(d) Designation of successor by IHA. 
If at the time of the event there is no 
successor designated by the homebuyer, 
or if any of the conditions in paragraph 
(c) of this section are not met by the 
designated successor, the IHA may 
designate, in accordance with its 
occupancy policy, any person who 
qualifies under paragraph (c). 

(e} Occupancy by appointed guardian. 
If at the time of the event there is no 
qualified successor designated by the 
homebuyer or by the IHA in accordance 
with the foregoing paragraphs of this 
section, and a minor child or children of 
the homebuyer are living in the home, 
the IHA may, in order to protect their 
continued occupancy and opportunity 
for acquiring ownership of the home, 
approve as occupant of the home an 
appropriate adult who has been 
appointed legal guardian of the children 
with a duty to perform the obligations of 
the MHO agreement in their interest and 
behalf. 

(f) Succession and occupancy on trust 
Jand. In the case of a home on trust land 
subject to restrictions on alienation 





under federal or state law (including 
federal trust or restricted land and land 
subject to trust or restriction under state 
law), a person who is prohibited by law 
from succeeding to the IHA’s interest on 
such land may, nevertheless, continue in 
occupancy with all the rights, 
obligations and benefits of the MHO 
agreement, modified to conform to these 
restrictions on succession to the land. 
(g) Termination in absence of 
qualified successor. If there is no 
qualified successor in accordance with 
the IHA's approved policy, the IHA shall 
terminate the MHOC agreement and 
select a subsequent homebuyer to 
occupy the unit under a new MHO 
ent. If a new homebuyer is 

’ unavailable or if the home cannot 
continue to be used for lower income 
housing in accordance with the Mutual 
Help program, the IHA may submit an 
application to HUD to approve a 
disposition of the home, in accordance 
with subpart M. 


§ 905.452 Miscellaneous. 

(a) Annual statement to homebuyer. 
The IHA shall provide an annual 
statement to the homebuyer that sets 
forth the credits and debits to the 
homebuyer equity accounts and 
reserves during the year and the balance 
in each account at the end of each IHA 
fiscal year. The statement shall also set 
forth the remaining balance of the 

purchase price. 

(b) aamaesk before transfer of 
ownership, repair or er 
Insurance. The THA shall carry 
insurance prescribed by HUD, hae 
fire and extended coverage insurance 
upon the home. 

(2) Repair or rebuilding. In the event 
the home is damaged or destroyed by 
fire or other casualty, the IHA shall 
consult with the homebuyers as to 
whether the home shall be repaired or 
rebuilt. The IHA shall use the insurance 
proceeds to have the home repaired or 
rebuilt unless there is good reason for 
not doing so. In the event the IHA 
determines that there is good reason 
why the home should not be repaired or 
rebuilt and the homebuyer di the 
matter shall be submitted to HUD for 
final determination. If the final 
determination is that the home should 
not be repaired or rebuilt, the IHA shall 
terminate the MHO agreement, and the 
homebuyer’s obligation to make 
required monthly payments shall be 
deemed to have terminated as of the 
date of the damage or destruction. 

(3) Suspension of payments. In the 
event of termination of a MHO 
Agreement because of damage or 
destruction of the home, or if the home 
must be vacated during the repair 


period, the IHA will use its best efforts 
to assist in relocating the homebuyer. If 
the home must be vacated during the 
repair period, required monthly . 
payments shall be suspended during the 
vacancy pericd. 

(c) Notices. Any notices by the IHA to 
the homebuyer required under the MHO 
Agreement or by law shall be delivered 
in writing to the homebuyer personally 
or to any adult member of the 
homebuyer’s family residing in the 
home, or shall be sent by certified mail, 
return receipt requested, properly 
addressed, postage prepaid. Notice to 
the IHA shall be in writing and either 
delivered to an IHA employee at the 
office of the IHA, or sent to the IHA by 
certified mail, return receipt requested, 
properly addressed, postage prepaid. 

(d) Counseling of homebuyers. The 
IHA shall provide counseling to 
homebuyers to develop a full 
understanding by homebuyers of their 
financial and social responsibilities as 
participants in the MH project. Each 
homebuyer shall be required to 
participate in all official counseling 
activities, and failure without good 
cause to participate in the program, 
shall constitute a breach of the MHO 
agreement. 


(Approved by the Office of Management and 
Budget under control number 2577-0130) 


§905.455 Conversion of rental projects. 

(a) Applicability. An THA may apply 
to HUD for approval to convert any or 
all of the units in an existing rental 
project to the MH program. Any 
conversion of existing units shall not 
affect in any way the IHA’s status for 
funding for new development. 

(b) Minimum requirements. (1) In 
order to be eligible for conversion, the 
units must be single family detached 
homes, or apartment/row houses for 
conversion to condominium/cooperative 
ownership. In addition, the units must 
have individually metered utilities and 
be in decent, safe and sanitary 
condition. The project(s) which possess 
the proposed conversion units must 
have received an approved actual 
development cost certificate. 

(2) Tenants or other applicants to be 
homebuyers of the proposed conversion 
units must qualify for the program under 
§ 905.416(b). The entire MH contribution 
required of the homebuyer must be 
made before the rental unit occupied by 
a tenant can be converted to the MH 


rogram. 

(3) In the case of conversion of 
apartments or rowhouses to 
condominium or cooperative ownership, 
all units in a structure must be 
converted, with all occupants at the time 
of the application qualified, in 
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accordance with paragraph (b)(2) of this 
section. Any occupants who do not 
qualify or desire to convert must be 
satisfactorily relocated and replaced 
with qualified occupants before 
application for conversion of the 
structure. 

(c) Application process. The IHA's 
application must be in the form required 
by HUD, including all necessary 
documentation. The HUD office shall 
review the application for legal 
sufficiency; Tribal acceptance; 
demonstration of family interest; 
evidence units are habitable, safe and 
sanitary: family qualifications as 
discussed in paragraph (b)(2); and 
financial feasibility. Where not all units 
in a project are proposed for conversion, 
the IHA’s ability to operate the 
remaining rental units must not be 
adversely affected. 


(Approved by the Office of Management and 
Budget under control number 2577-0130) 


§ 905.458 Conversion of mutual help 
projects to rental program. 


(a) Applicability. An IHA may apply 
to HUD for approval to convert any or 
all Mutual Help project units to the 
rental program, wherever or whenever a 
homebuyer or homebuyers have lost the 
potential for ownership because of the 
inability to meet the cost of their 
homebuyer responsibilities. 

(b) Minimum requirements. (1) In 
order to be eligible for conversion, the 
project must have received an approved 
ADCC. 

(2) The remaining balances in any 
reserve accounts shall be accounted for 
individually for each unit converted in a 
manner consistent with project intent 
and in a manner prescribed by HUD. 

(3) The balance remaining in the 
MEPA, if any, is applied first to 
outstanding indebtedness, then to repair 
of homebuyer maintenance items, and 
finally returned to the homebuyer. 

(c) Application process. The IHA’s 
application must be in the form required 
by HUD, including all necessary 
documentation. The HUD office shall 
review the application for legal 
sufficiency; Tribal acceptance; 
demonstration of family interest; and 
financial feasibility. Where not all units 
in a project are proposed for conversion, — 
the IHA’s ability to operate the 
remaining units must not be adversely 
affected. 


(Approved by the Office of Management and 
Budget under control number 2577-0130) 
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Subpart F—Self-Help Development in 
the Mutual Help Homeownership 
Opportunity Program 


§ 905.460 Purpose and applicability. 


(a) Purpose. The purpose of the Self- 
is to provide an alternate 


units 
that will be less yn rey 


methods of development, will engender 
cers pride and cooperation, and 
will provide training in construction 
skills that will have lasting value to 
participants. If an IHA is interested in 
pursuing Self-Help development, it 
organizes a small group of families (six 
to ten) to build a substantial portion of 
the homes for all the families in the 
group, with technical assistance and 
supervision and materials provided by 
the IHA, augmented by skilled labor 
obtained under contract. The 
participants are individuals and/or 
families who qualify for participation in 
the Mutual Help Homeownership 
Opportunity program who have the 
ability to furnish their share of the 
required labor and who agree to 
Sa in the cooperative effort to 
uild homes for all members of the 


group. 

(b) Applicability. Any THA eligible for 
development funds may submit an 
application for a Self-Help Mutual Help 
Homeownership Opportunity project. 


§$ 905.463 Basic requirements. 

(a) Contracts. A Self-Help Mutual 
Help Homeownership Opportunity 
project also involves three basic 
contracts in a form approved by HUD: 
an ACC for a Mutual Help project 
executed by HUD and the IHA after 
approval of the SH project application 
and after HUD approval of the 
development program, a Self- Help 
agreement executed by the participating 
families and the IHA before 
construction begins, and a Mutual Help 
and Occupancy agreement executed by 
the participating families and the IHA 
after construction completion. In 
addition, there may be organizational 
documents for the organization created 
by the participating families. 

(b) Family participation. The project 
is to be organized so that a small 
number of families (six to ten) build a 
substantial portion of their homes and 
contract for other skilled labor and 
supplies. Each family must show the 
desire to work with other families in 
building their own homes and must have 
the time to contribute the labor 
necessary to perform a substantial 
number of the tasks required in the 
construction of the homes. Each family 
must sign a Self-Help agreement with 
the IHA. 


a capaci 


completed, 

a letter of credit or its equivalent in an 
amount equal to ten percent of the 
estimated Total “Ppa wa Cost 
Standard. The IHA may manage the 
project itself if it has staff with the 
necessary background and proven 
ability to perform responsibly in the 
field of mutual self-help and in 
construction; or it may contract with an 
organization that has this type of 
experience and ability for a fee that fits 
within the Total Development Cost 
Standard. Once an IHA has ence 
with this method of devel t, it is 
encouraged to have several groups of 
families participating in its Self-Help 
program for more cost-effective use of 
the construction supervisors, although 
each family will work only on the homes 
of its group. 

(d) JHA responsibilities. In addition to 
the responsibilities that an IHA has 
under the Mutual Help Homeownership 


pcr od program (inch 


concerning homeownership 
responsibilities), the THA is seapuhatite 
for the following tasks: 
(1) Selecting pentidiphting families 
ting 


ling 
families concerning their responsibilities 
under the Self-Help agreement; 

(3) Preparing the application and 
development program for the project; 

(4) Deciding, in consultation with the 
group of families, how the families will 
share labor, how records will be kept of 
time worked, and how labor will be 
exchanged on a na that is fair to all 
participating famili 
(5) Contracting for t skilled labor; 

(6) Procuring materials and supplies; 

(7) Providing training in construction 
before and during construction activity, 

supervising construction on a daily 
ant and providing any technical 
assistance needed during the 
construction period; 

a> Inspecting the construction weekly; 


0) Terminating any family found to be 
in default on its obligations, in 
consultation with the families in the 
group, and a that family with 
another eligible famil 

(e) Construction tasks. The IHA's 
allocation of construction tasks between 
those that can be done by families as 
opposed to skilled labor will depend on 
the skills and experience of the families, 
as well as the training that can be 
provided, and any applicable 
ordinances about the type of work that 


must be done by certified persons. 
Examples of the construction tasks that 
can be allocated are the following: 


1) Usually suitabl i 
fosalion ly suitable for participating 


(i) Wall framing and sheathing; 

(ii) Roof and ceiling framing and 
sheathing; 

(iii) Roofing; 

(iv) i Installation of siding, exterior trim, 


(v) installation of gutters and 


ownspouts; 
(vi) Insulation; 
(vii) Interior carpentry, trim, doors; 
(viii) Installation of cabinets and 
counter tops; 

(ix) Interior painting; 

(x) Exterior painting; 

(xi) Installation of electrical fixtures; 

Ca) Installation of finish hardware; 
an 

(xiii) Landscaping. 

(2) Usually suitable for skilled labor; 

(i) Excavation; 

(ii) Installation of footing, foundation, 
columns; 

(iii) Pouring floor slab or framing; 

(iv) Installation of subflooring; 

(v) Installation of windows and 
exterior doors; 

(vi) Roughing in of plumbing: 

(vii) Sewage dis 

(viii) installation of electrical system; 

(ix) Dry wall or plaster work; 

(x) Basement or porch floor, steps; 

(xi) Installation of heating system; 

(xii) 

(xiii Installation of plumbing fixtures; 
an 

(xiv) Grading and paving. 

(f) Funding. The funding for technical 
training and supervision of participating 
families will be provided through 
development funds, and the cost will be 
included in the Total Development Cost 
of the project. The cost of construction 
supervision and technical assistance 
shall generally be no more than 15 
percent, but may not exceed 20 percent 
of the TDC of these self-help homes. 

(g) Applicability of Indian preference. 
In the selection of contractors to 
perform construction supervision, 
skilled labor, or other work under this 
program, the provisions concerning 
preference for Indians (§ 905.165) apply. 
In the selection of participating families, 
the provisions of § 905.416 apply. 

(h) Building code. The building code 
adopted by the IHA in accordance with 
§ 905.260 will apply to the homes 
constructed under this program. 


§ 905.466 Self-Help agreement. 

(a) Timing. The obligations under the 
Self-Help agreement, executed by the 
IHA and the families in a group selected 


d 





by the Teenie participate in a oe 
cease of the se eateietieeanls by 

HUD. Each family will be obligated to to 
Susaiity Geeitenan ont oe 
time that fits the IHA’s schedule for 
completion of prior tasks by skilled 
labor, but generally within 120 days of 
approval of the IHA’s Self-Help project 
development program by HUD and to 
complete the work within a period not to 
exceed two years. 

(b) Pre-construction period. The Self- 
Help agreement will provide that, before 
construction begins, the participating 
families will be required to organize 
themselves, with the assistance of the 
IHA, and to participate in construction 
skills training. 

(c) Labor contribution. {1} The Self- 
Help agreement will specify the 
construction tasks to be performed by 
the participating families as their labor 
contribution and the construction tasks 
to be performed under contract by 
skilled laborers. The number of tasks to 
be performed by the participating 
families must constitute the vast 
majority of the tasks. Generally, the 
construction will be done in stages, with 
each stage of construction finished with 
respect to all the homes in the project 
before moving to the next stage. 

(2) The labor performed is not subject 
to the labor standards specified in 
section 12 of the United States Housing 
Act of 1937, 42 U.S.C. 1437}. 

(3) The Self-Help agreement will 
specify the circumstances under which it 
may be terminated. 

(d) Insurance requirements. The 
families are working for themselves, and 
not the IHA, during the performance of 
their labor contribution. The Self-Help 
agreement will provide that the families 
waive any liability claim against the 
IHA for any injury that might occur 
during the development of the project. It 
is in the best interests of participating 
families to have their own insurance 
coverage to cover the possibility of 
injury. If the IHA is able to obtain 
insurance coverage at reasonable cost 
with reimbursement from the families, at 
their request, to cover this risk, it is 
encouraged to do so. 

(e) Standard provisions. The Self-Help 
agreement will include provisions 
prohibiting kickbacks and conflict of 
interest. 

(f} Completion. The Self-Help 
agreement will provide that upon 
successful completion of the family's 
obligations under it, the family and the 
IHA will execute a Mutual Help and 
Occupancy agreement. 
pees by the Office of Management and 
Budget under control number 2577-0130) 


$ 905.469 Application. 

(a) General. The —— 

Help development eer 
Help project must ae with the 
general ts of § 905.407. 

(b) Self-Help housing. 
Evidence of the need for Self-Help 
housing must be submitted, including the 
following: 

(1) The names, addresses, number of 
persons in the household, and annual 
incomes of the families selected to 
participate; 

(2) The Self-Help agreement; 

(3) Certification by the IHA that the 
participating families are believed to 
have the time and ability to fulfill their 
obligations under the Self-Help 
agreement; and 

(4) Such information as the incomes 
and sizes of <— a families 
who a 
(c) Mionorn of IHA to Di leictace Self- 
Help housing. The IHA must 
demonstrate its ability to admirister the 
program by identifying the staff 
members who will supervise 
construction and provide technical 
assistance, and describe their 
experience. If the IHA plans to contract 
with an outside entity to perform these 
functions, it must follow the 
requirements concerning Indian 
preference. Regardless of the identity of 
the firm selected to perform this function 
(whether it is a Farmers Home 
Administration technical assistance firm 
or another source), the IHA should 
identify the firm and briefly describe its 
experience. The IHA also must 
demonstrate its capacity to administer 
the program, in accordance with 
§ 905.463. 


§ 905.472 Development program. 

(a) In addition to complying with the 
requirements of § 905.225, the IHA's 
development program for a Self-Help 
nee submitted to HUD must include 
the 
(1) JHA coordination plan. The plan 
for organizing and implementing the 
development, including elements 
comparable to those covered in the 
standard Mutual Help construction 
contract, and the method of coordinating 
work of participating families and 
skilled contractors. 

(2) Difference in cost. A description of 
how the development cost differs from 
the cost for a project constructed under 
a construction contract. This difference 
should reflect the labor contribution, 
after considering the construction 
supervision cost. 

(3) Special provisions for acquisition 
with rehabilitation projects. A 
description of the repair or 
rehabilitation work needed on each 
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home to be acquired. The work needed 
on all the homes should be reasonably 
comparable in the amount of labor 
exchange that is required. The estimated 
number of hours of labor and a 
description of the work to be done must 
be provided. 

(4) Certification of participation. 
Certification by the IHA that the 
participating families have signed the 
Self-Help agreement and remain able to 
fulfill their obligations under the Self- 
Help agreement. 

(5) Changes since application stage. 
Statement of any changes in the data 
submitted in the application. 

(b) HUD will review the development 
program submitted by an IHA for a Self- 
Help project with particular attention to 
the elements listed above. 


§ 905.475 HUD oversight. 

(a) HUD monitoring of Self-. Help 
development. HUD will contact the IHA 
on a regular basis to determine whether 
any problems are developing that 
require additional technical assistance 
or consideration of the existence of 
default by a family or failure of the 
project. 

(b) Default in a Self-Help project. (1) 
If the IHA determines that a 
participating family is failing to provide 
its labor contribution, as required in 
accordance with its Self-Help 
agreement, it should counsel the family 
about its obligations and encourage 
fulfillment of its responsibilities. If the 
failure of the family is jeopardizing the 
progress of the project, the IHA should 
declare the family in default and 
terminate its participation in the project. 
Upon termination of the participation of 
one family, the IHA should mowe 
expeditiously tc select an alternate 
family to take over the responsibilities 
of the terminated family. If another 
qualified family cannot be found to 
assume the responsibilities of the 
terminated family, the unit may be 
converted to some other development 
method (e.g., force account, 
conventional bid, etc.) under the Mutual 
Help Homeownership opportunity 
program. Of course, the IHA must notify 
HUD of such difficulties in connection 
with HUD’s monitoring responsibilities. 

(2) If the IHA determines that an 
entire group is unable to continue its 
work to completion of construction, the 


its 


completion, the IHA should declare the 
families in default and convert the 
project to a regular Mutual Help 
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Homeownership Opportunity project. 
The IHA’s plan for completing the 
project must be submitted to HUD for 
approval. Availability of additional 
HUD funding for this purpose could not 
be assured. 


ro by the Office of Management and 
Budget under control number 2577-0130) 


Subpart G—Turnkey Ill Program 
§ 905.501 Introduction. 


(a) Purpose. This subpart sets forth 
the essential elements of the HUD 
Homeownership Opportunities Program 
for lower income families (Turnkey III). 
IHAs and families in Turnkey III units 
are encouraged to pursue 
homeownership through 

(1) transfer to the Mutual Help 
Program for those families that are in 
compliance with their Homeownership 
Agreements; 

(2) purchase of Turnkey III units by 
those families, if they are financially 
able to do so; or 

(3) continuation in the Turnkey III 


IHAs are encouraged to consider the 
conversion of Turnkey III units to some 
other form of operation where 
compliance with the requirements of the 
Turnkey III Program has become 
infeasible. 

(b) Applicability. This subpart is 
applicable to the operation of all 
Turnkey III Projects operated by IHAs. 

(c) Program framework. (1) All 
Turnkey III projects shall be operated in 
accordance with an executed Annual 
Contributions Contract (ACC), which 
includes the “Special Provisions for 
Turnkey II] Homeownership 
Opportunity Project” and Homebuyer 
Ownership Opportunity agreements 
between the IHA and the Homebuyer. 

(2) A Turnkey III Project may only 
include units that are to be operated as 
such under Homebuyer Ownership 
Opportunity agreements, including units 
occupied temporarily by former 
homebuyers who, as a result of losing 
homeownership potential, have been 
transferred to rental status in place, 
pending the availability of a suitable 
rental unit. If for any reason it is 
determined that certain units should be 
converted to operation as conventional 
rental units, Mutual Help units, or some 
other form of operation, such units must 
be made a part of a conventional rental 
project, Mutual Help project, or such 
other project. However, when a 
homebuyer is converted to rental status 
while remaining in the same unit, 
pending availability of a satisfactory 
rental unit, the unit remains under the 
Turnkey III project. 


(d) Contracts, agreements, other 
documents. All contracts, agreements 
and other documents referred to in this 
subpart must be in a form approved by 
HUD and no changes of any kind may 
be made without the written approval of 
HUD. Contracts, agreements and other 
documents include but are not limited 


to: 

(1) The Annual Contributions Contract 
(ACC), including the Special Provisions 
for Turnkey III Projects; 

(2) The Homebuyer Ownership 
Opportunity agreement (Turnkey III 
agreement); 

(3) Certification of Homebuyer Status; 

(4) Promissory Note for Payment Upon 
Resale by Homebuyer at Profit; 

(5) Articles of Incorporation and By- 
Laws of the Homebuyer Association 
(HBA), if any; and 

(6) Recognition Agreement Between 
Indian Housing Authority and the 
Homebuyer Association, if any. 


§ 905.503 Conversion of Turnkey Ili units 
and transfer of occupants. 

(a) General. Turnkey III Project units 
may be converted to operation under the 
Mutual Help Homeownership Program 
or the Rental Program and the occupants 
of such units may be transferred to such 
other form of occupancy, subject to the 
requirements set forth in this section. In 
most cases, the conversion of Turnkey 
Ill units and the transfer of Turnkey III 
homebuyers will require waiver of HUD 
regulations; accordingly, approval by the 
Assistant Secretary for Public and 
Indian Housing is required. This section 
is not applicable to the transfer of 

ey III homebuyers who are in 
breach or default of their Turnkey I 
agreement; such cases are to be 
governed by the terms of the particular 
Turnkey III agreement. 

(b) Conversion of Turnkey III units— 
(1) General requirements applicable to 
all conversions. {i) The conversion must 
be endorsed by resolution of the Board 
of Commissioners and the governing 
body of the Tribe; 

(ii) The conversion must be justified 
by good cause; 

(iii) The conversion must identify 
specific projects and/or units; 

(iv) The project or units must be in 
habitable, safe and sanitary condition; 

(v) In cases where only a portion of 
the project is to be converted, the 
operation of the remaining units must be 
“financially feasible” (so as not to 
require additional operating subsidy); 

(vi) The ACC must be amended to 
identify the number of units converted 
and placed under some other form of 
ACC; and 
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(vii) The project must have an 
approved Actual Total Development 
Cost Certificate (ADCC). 

(2) Special requirements for 
conversion of units to Mutual Help 
program. 

(i) Units must be single family 
detached units; 

(ii) Units must have individually 
metered utility and water facilities; 

(iii) The project may not be financed 

th bonds; 


(iv) The units must be placed under a 
Mutual Help ACC; and 

(v) Eligible homebuyers must be able 
to execute the Mutual Help Agreement 
and provide the Mutual Help 
contribution. 5 « 

(c) Transfer of occupants from 
Turnkey III units to converted units— (1) 
General requirements applicable to all 
transfer. (i) Turnkey Il] homebuyers 
must be in compliance with their 
Turnkey II agreement; 


(ii) Homebuyers should be advised of 
the effects of conversion of the units, 
termination of their Turnkey III 
agreements, and their transfer to 
another form of occupancy (including 
but not limited to their rights to eventual 
a gt monthly payment, etc.); 
an 

(iii) Turnkey III agreements must be 
terminated in accordance with the terms 
of that agreement before execution of a 
new occupancy agreement. 

(2) Special requirements for transfer 
to Mutual Help program. 

(i) Potential Mutual Help homebuyers 
must be able to satisfy all the 
requirements of the Mutual Help 

and be capable of assuming the 
responsibilities of homeownership 
before transfer; and 

(ii) Potential homebuyers must 
provide the Mutual Help contribution 
upon execution of the Mutual Help 
agreement. 

(d) Requirements for submission to 
HUD. THA requests for conversion and 
transfer must: 

(i) Be in writing to the Assistant 
Secretary for Public and Indian Housing 
and must contain the recommendation 
of the HUD Regional Administrator; 

(ii) Identify the project type, number 
of total project units, and number of 
units sought to be converted; 

(iii) Identify the number of Turnkey III 
occupants that desire conversion of the 
unit they occupy and transfer to another 
form of occupancy; and 

(iv) Include sufficient evidence to 
support all the general and/or special 
requirements applicable to the particular 
conversion or transfer as set forth in this 





section and in other HUD regulations, 
contracts, and handbooks. 


Approved by the Office of Management and 
aay cht aeheumies tutta 


§ 905.505 Selection of Turnkey Ili 
homebuyers. 


(a) Admission policies. In adopting 
regulations, in accordance 


Tequirements for admission (see 
§ 905.301): (1) The family has an income 
sufficient to cover the EHPA, NRMR, 
aap hence ent een ee 
ts required monthly payment (see 
§ 905.315): (2) the family is able and 
willing to meet all the obligations 
the Homebuyer Ownership Opportunity 
ce 
least one member who is gainfully 
employed, or who has an established 
source of con income. 
Se 


family on any other IHA waiting list, or 
a tenant in a rental project of the IHA, 
must also submit an application in order 
to be considered for a Turnkey III 
Project. The filing of an application for 
Turnkey III housing by a family that is 
an applicant for or occupant of Mutual 
Help or rental housing shall in no way 
affect its status with regard to the other 
programs; and 

(2) The IHA shall maintain a waiting 
list, separate from any other IHA 
waiting list, of families that have 
ee 


(3)(i) Once a sufficient number of 

applicants have been selected to assure 
ee 
of this section are met, each 
Laaaeaees 
approximate date of occupancy insofar 
as such date can reasonably be 
determined. 

(ii) Applicants who are not selected 
for a specific Turnkey I project shall be 
so notified in accordance with HUD- 
approved procedure. The notice shall 
state the reason for the applicant's 
rejection and that the applicant will be 
given an informal hearing on such 
determination, regardless of the reason 
for the rejection, if he or she makes a 
request for such a hearing within a 
reasonable time (to be specified in the 
notice) from the date of the notice. 


(Approved by the Office of Management and 
Budget under control number 2577-0130} 


§ 905.507 Homebuyer ownership 
opportunity agreements (HOOA). 

(a) General. The HOOA must be 
executed between the IHA and the 
homebuyer as a condition for occupancy 
of a Turnkey III unit. The HOOA is a 
lease agreement which also provides the 
homebuyer with an option to purchase 
the home, subject to the homebuyer’s 
compliance with certain conditions. The 
homebuyer acquires no equity in the 
home before p E 

(b) Pre-Existing Agreements. (1) 
Turnkey III Projects in operation on the 
effective date of this subpart shall be 
governed by this subpart, except to the 
extent that the terms of any pre-existing 
Turnkey III agreements shall govern the 
relationship of an IHA and occupant 
until the termination, or cancellation of 
such agreement{s). If the agreement 
establishes a maximum or a minimum 
monthly payment, the terms of the 
agreement shall govern. However, in no 
event will the monthly payment charged 
exceed the Total Tenant Payment 
determined in accordance with subpart 
D. 

(2) Pre-existing Turnkey 
agreements that daniel the required 
monthly payment in accordance with a 
“Schedule” developed by the IHA and 
approved by HUD should continue to 
determine the monthly payment in 
accordance with the schedule. This 
schedule is determined as follows: 

(i) The operating budget for the 
project is based on estimated expenses 
for a given period of time. The amount 
needed to operate a particular project is 
called the breakeven amount. This is 
comprised of the ing Expenses 
(see § 905.515), the total amount needed 
for EHPA (see § 905.517}, and the total 
needed for NRMR (see § 905.519). 
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(ii) The aggregate of all homebuyers’ 
incomes is determined. (If no definition 
of income is stated in the homebuyer’s 
contract, the definition in subpart D is 
used.) 

(iii) The percentage of aggregated 
income needed to cover 110 percent of 
the breakeven amount is determined. 
This percentage is the one that appears 
in the schedule. 

(c) New agreements. The schedule te 
be used for Turnkey III Agreements 
executed after August 1, 1962 shall 
comply with the provisions of 
§§ 905.315-005.325 of this part. 


§ 905.509 Responsibilities of homebuyer. 

(a) Repair, maintenance and use of 
home. The homebuyer shall be 
responsible for the routine maintenance 
of the home to the satisfaction of the 
HBA and the IHA. This routine 
maintenance includes the work (labor 
and materials) of keeping the dwelling 
structure, grounds, and equipment in 
good repair, condition, and appearance, 
so that they may be utilized continually 
at their designed capacities and at the 
satisfactory level of efficiency for their 
intended purposes, and in conformity 
with the requirements of local housing 
codes and applicable regulations and 
guidelines of HUD. It includes repairs 
(labor and materials) to the dwelling 
structure, plumbing fixtures, dwelling 
equipment (such as range and 
refrigerator), shades and screens, water 
heater, heating equipment, and other 
component parts of the dwelling. It also 
includes all interior painting and the 
maintenance of grounds (lot) on which 
the dwelling is located. It does not 
include maintenance and replacements 
provided for by the NRMR, described in 
§ 905.519. 

(b) Repair of damage. In addition to 
the obligation for routine maintenance, 
the homebuyer shall be responsible for 
repair of any damage caused by 
members of the homebuyer family or 
visitors. 

(c) Care of home. A homebuyer shall 
keep the home in a sanitary condition; 
cooperate with the IHA and the HBA in 
keeping and maintaining the common 
areas and property, including fixtures 
and equipment, in good condition and 
appearance; and follow all rules of the 
IHA and of the HBA —— the use 
and care of the dwellings and 
common areas and property. 

(d) Inspections. A homebuyer shall 
agree to permit officials, employees, or 
agents of the IHA and of the HBA to 
inspect the home at reasonable hours 
and intervals in accordance with rules 
established by the IHA and the HBA. 
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(e) Use of home. (1) A homebuyer 
8 not 
(i) Sublet the home without the prior 
written approval of the IHA and HUD, 
(ii) Use or occupy the home for any 


companies on account of fire or other 
risks, or 

(iii) Provide accommodations (unless 
approved by the HBA and the IHA) to 
boarders 


or lodgers. 

(2) The homebuyer shall agree to use 
the home only as a place to live for the 
family (as identified in the initial 
application or by subsequent 
amendment with the approval of the 
IHA), for children thereafter born to or 
adopted by members of such family, and 
for aged or widowed parents of the 
homebuyer or spouse who may join the 
household. 

(f) Obligations with respect to other 
persons and property. Neither the 
homebuyer nor any member of the 
family shall interfere with rights of other 
occupants of the development, or 
damage the common property. or the 
property of others, or create physical 
hazards. 

(g) Structural changes. A homebuyer 
shall not make any structural changes in 
or additions to the home unless the IHA 
has first determined in writing that such 
change would not (1) impair the value of 
the unit, the surrounding units, or the 
development as a whole, or (2) affect the 
use of the home for residential purposes, 
or (3) violate HUD requirements as to 
construction and design. 

(h) Statements of condition and 
repair. When each homebuyer moves in, 
the IHA shall inspect the home and shall 
give the homebuyer a written statement, 
to be signed by the IHA and the 
homebuyer, of the condition of the home 
and the equipment in it. Should the 
homebuyer vacate the home, the IHA 
shall inspect it and give the homebuyer 
a written statement of the repairs and 
other work, if any, required to put the 
home in good condition for the next 
occupant. The homebuyer or 
representative and a representative of 
the HBA may join in any inspections by 
the IHA. 

(i) Maintenance of common property. 
The homebuyer may participate in 
nonroutine maintenance of the home 
and in maintenance of common 
property. , 

(j) Assignment and survivorship. Until 
such time as the homebuyer obtains title 
to the home, the following conditions 


Tn homebuyer shall not assign any 
right or interest in the home or any 


without the prior written approval of the 
IHA and HUD; 
(2) In the event of death, mental 


if that person is an occupant of the home 
at the time of the event and is 
determined by the IHA to meet all of the 
standards of potential for 
homeownership. Such person shall be 
designated by the homebuyer at the time 


changed 
any time. If there is no such designation, 
or the designee is no longer an occupant 
of the home or does not meet the 


who was an occupant at the time of the 
event and who meets the standards of 
potential for homeownership; 

(3) If there is no qualified successor in 
a 
section, and no minor child of the 
homebuyer’s family is in occupancy, the 
IHA shall terminate the agreement and 
another family shall be selected. Where 
a minor child or children of the 
homebuyer’s family is in occupancy, and 
an appropriate adult{s) who has been 
appointed legal guardian of the children 
is able and willing to perform the 
obligations of the Homebuyer 
Ownership Opportunity agreement in 
their interest and on their behalf, then in 
order to protect continued occupancy 
and opportunity for acquisition of 
ownership of the home, the IHA may 
approve the guardian{s) as occupants of 
the unit with a duty to fulfill the 
homebuyer obligations under the 
agreement. 

§ 905.511 Homebuyers’ association (HBA) 
and homeowners’ association (HOA). 

(a) General. The HBA and HOA are 
separate and distinct organizations with 
different functions. The HOA may hold 
title to and be responsible for 
maintenance of common property, while 
the HBA has more general service and 
representative functions. While all 
residents are members of the HBA, only 
those who have acquired title to their 
homes are members of the HOA. 

(b) HBA. Except where the homes are 
on scattered sites (noncontiguous lots 
throughout a multi-block area with no 
common property), or where the number 
of homes in the development may be too 
few to support an HBA, each Turnkey II 
development shall have an HBA. For 
such cases, a modified form of 


homebuyers association may be called 
for or a less formal organization may be 


; desirable. This decision shall be mate 


jointly by the IHA and the homebuyers, 
acting on the recommendation of HUD. 

(1) Organization. An HBA is an 
incorporated organization composed of 
all the families who are entitled to 
occupancy pursuant to a Homebuyer 
Ownership 


agreement or 
who are homeowners. Each family shall 
automatically become a member of the 
HBA, and the HBA shall be the 
representative of all such families. The 
functions of the HBA shall be set forth 
in its articles of incorporation and by- 
laws. The IHA shall assist the HBA in 
its organization and operation to the 
extent possible. 

(2) Funding. The IHA may provide 
non-cash contributions to the HBA, such 
as office space, as well as cash 
contributions, which shall be provided 
for in the annual operating budgets of 
the IHA. The cash contributions shall be 
in an amount provided for in the IHA 
budget and approved by HUD and shall 
be subject to any HUD restrictions on 
funding, but shall not exceed $3.00 per 
year per dwelling unit. 

(c) HOA. A homeowners’ association 
means an association comprised of 
homeowners, to which the IHA conveys 
ownership of common property, and 
which thereafter has responsibilities 
with respect to the common property. 


§ 905.513 Breakeven amount and 
application of monthly payments. 

(a) General. The breakeven amount 
for a project is the minimum —— 
monthly amount required to provi 
funds for operating expenses oa cane 
the Earned Home Payments Account 
(EHPA) {§ 905.517), and the Nonroutine 
Maintenance Reserve (NRMR) 

(§ 905.519). A separate breakeven 
amount is established for each size and 
type of dwelling unit, as well as for the 
project as a whole. The breakeven 
amount for EHPA and NRMR will vary 
by size and type of dwelling unit. 
Similar variations may occur for 
operating expenses. The breakeven 
amount does not include the monthly 
allowance for utilities for which the 
homebuyer pays directly. 

(b) Application of monthly payments. 
The IHA shall apply the homebuyer’s 
monthly payment as follows: 

(1) To the credit of the homebuyer's 
EHPA; 

(2) To the credit of the homebuyer’s 
NRMR; and 


(3) For payment of monthly operating 
expense, including contributions to the 


operating reserve. 
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(c) Excess over aan When the 
homebuyer’s required monthly payment 
exceeds the applicable breakeven 
amount, the excess shall constitute 
additional project income and shall be 
paar mer. dy soe 5 ggmrcaeamaal 

ject income. 

“he it in monthly payment. When 
the homebuyer’s required monthly 
payment is less than the applicable 
breakeven amount, the deficit shall be 
applied as a reduction of that portion of 
the monthly payment designated for 
operating expense (i.e., as a reduction of 
project income). In all cases, the 
homebuyer payment must be sufficient 
to cover the EHPA and the NRMR, 
which shall be credited with the amount 
included in the breakeven amount for 
these accounts, but only to the extent 
that the homebuyer’s required monthly 
payment is sufficient for this purpose. 
Insufficient homebuyer income to cover 
the EHPA and the NRMR constitutes a 
loss of homeownership potential and 
eligibility for continuation in the 
Turnkey III program. (See §§ 905.505(b) 
and 905.503(c).) 


§ 905.515 Monthly operating expense. 

(a) Definition and categories of 
monthly operating expense. The term 
“monthly operating expense” means the 
monthly amount needed for the 
following purposes: 

(1) Administration. Administrative 
salaries, travel, legal expenses, office 
supplies, etc.; 

(2) Homebuyer services. THA 
expenses in the achievement of social 
goals, including costs such as salaries, 
publications, payments to the HBA to 
assist its operation, contract and other 
costs; 


(3) Utilities. Those utilities (such as 
water), if any, to be furnished by the 
IHA as part of operating expense; 

(4) Routine maintenance—common 
property. For community building, 
grounds and common areas, if any. 
The amount required for routine 
maintenance of common property — 
depends upon the type of common ° 

property included in the development 
and the extent of the IHA’s 
responsibility for maintenance; 

(5) Protective services. The cost of 
supplemental protective services paid 
ee of persons 


and property; 

(6) General expense. Premiums for fire 
and other insurance, payments in lieu of 
taxes to the local taxing body, collection 
losses, payroll taxes, etc.; 

(7) Nonroutire maintenance— 
common property (contribution to 
operating reserve). Extraordinary 
maintenance of equipment applicable to 
the community building and grounds, 


and unanticipated items for non- 
structures. 

(b) Monthly operating expense rate. 
(1) The monthly operating expense rate 
for each fiscal year shall be established 
on the basis of the IHA’s HUD-approved 
operating budget for that fiscal year. The 
operating budget may be revised during 
the course of the fiscal year in 
accordance with HUD regulations, 


’ contracts, and handbooks. 


(2) If it is subsequently determined 
that the actual operating expense for a 
fiscal year was more or less than the 
amount provided by the monthly 
operating expense established for that 
fiscal year, the rate of monthly operating 
expenses to be established for the next 
fiscal year may be adjusted to account 
for the differences. 

(c} Provision for common property 
maintenance. During the period the IHA 
is responsible for the maintenance of 
common property, the annual operating 
budget and the monthly operating 
expense rate shall include the amount 
required for routine maintenance of all 
common property in the development, 
even though a number of the homes may 
have been acquired by homeowners. 
During such period, this amount shall be 
computed on a pro-rata basis of the total 
number of homes in the development. 
After the homeowners association 
assumes responsibility for maintenance 
of common property, the monthly 
operating expense shall include an 
amount equal to the monthly assessment 
by the homeowners’ association for the 
remaining homes owned by the IHA (see 
paragraph (a)(7) of this section for 
nonroutine maintenance of common 


ay ys : } 

(d) Posting of monthly operating 
expense statement. A statement 
showing the budgeted monthly amount 
allocated in the current operating 
expense category shall be provided to 
the HBA and copies shall be provided to 
homebuyers upon request. 


§905.517 Earned Home Payments 
Account (EHPA). 

(a) Credits to the account. The IHA 
shall establish and maintain a separate 
EHPA for each homebuyer. Since the 
homebuyer is responsible for 
maintaining the home, a portion of his 
required monthly payment equal to the 
IHA’s estimate, approved by HUD, of 
the monthly cost for such routine 
maintenance, taking into consideration 
the relative type and size of the 
homeowner’s home, shall be set aside in 
the EHPA. In addition, this account shall 
be credited with: 

(1) Any voluntary payments made 
2 pee to paragraph (f) of this section, 
an 


(2) Any amount earned through the 
performance of maintenance as 
provided in paragraph (d) of this section 
and 905.519(c). 

(b) Charges to the account. (1) If for 
any reason the homebuyer is unable or 
fails to perform any item of required 
maintenance as described in 
§ 905.509(a), the IHA shall arrange to 
have the work done in accordance with 
the procedures established by the IHA 
and the HBA, and the cost thereof shall 
be charged to the homebuyer’s EHPA. 
Inspections of the home shall be made 
jointly by the IHA and HBA. 

(2) To the extent NRMR expense is 
attributable to the negligence of the 
homebuyer as determined by the HBA 
and approved by the IHA (see 
§ 905.519), the cost thereof shall be 
charged to the EHPA. 

(c) Exercise of option; required 
amount in EHPA. (1) The homebuyer 
may exercise his or her option to buy the 
home by paying the applicable purchase 
price, only after satisfying the following 
conditions precedent: 

(i) Within the first two years of the 
homebuyer’s occupancy, the homebuyer 
has achieved a balance in his or her 
EHPA equal to 20 times the amount of 
the monthly EHPA credit as initially 
determined in accordance with 
paragraph (a) of this section; 

(ii) The homebuyer has met, and is 
continuing to meet, the requirements of 
the Homebuyers Ownership 
Opportunity Agreement; 

(iii) The homebuyer has rendered, and 
is continuing to render, satisfactory 
performance of homebuyer 
responsibilities to the HBA. 

(2) When the homebuyer has met 
these conditions precedent, the IHA 
shall give the homebuyer a certificate to 
that effect. After achieving the required 
minimum EHPA balance within the first 
two years of occupancy, the homebuyer 
shall continue to provide the required 
maintenance, thereby continuing to add 
to the EHPA. If the homebuyer fails to 
meet either the obligation to achieve the 
minimum EHPA balance, as specified, or 
the obligation thereafter to continue 
adding to EHPA, the IHA and the HBA 
shall investigate and take appropriate 
corrective action, including termination 
of the agreement by the IHA in 
accordance with § 905.529. 

(d) Additional equity through 
maintenance of common property. 
Homebuyers may earn additional EHPA 
credits by providing in whole or in part 
any of the maintenance necessary to the 
common property of the development. 
When such maintenance is to be 
provided by the homebuyer, this may be 
done and credit earned therefor only 
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work and the amount of credit the 
homebuyer is to receive. In such cases, 
the agreed amount shall be charged to 
the appropriate maintenance account 
and credited to the homebuyer’s EHPA 
upon completion of the work. 

(e) Investment of excess. (1) When the 
aggregate amount of all EHPA balances 
exceeds the estimated reserve - 
requirements for 90 days, the IHA shall 
notify the HBA and shall invest the 
excess in federally insured savings 
accounts, federally insured credit 
unions, and/or securities approved by 
HUD and in accordance with any 
recommendations made by the HBA. If 
the HBA wishes to participate in the 
investment program, it should submit 
periodically to the IHA a list of HUD- 
approved securities, bonds, or 
obligations which the association 
recommends for investment by the IHA 
of the funds in the EHPAs. Interest 
earned on the investment of such funds 
shall be prorated and credited to each 
homebuyer’s EHPA in proportion to the 
amount in each such reserve account. 

(2) Periodically, but not less often than 
semiannually, the IHA shall prepare a 
statement showing 

(i) the aggregate amount of all EHPA 
balances; 

(ii) the aggregate amount of 
investments (savings accounts and/or 
securities) held for the account of all the 
homebuyers’ EHPAs, and 

(iii) the aggregate uninvested balance 
of all the homebuyers’ EHPAs. 

This statement shall be made available 
_to any authorized representative of the 
HBA. 

(f) Voluntary payments. To enable the 
homebvver to acquire title to the home 
within a shorter period than anticipated 
under the original schedule, the 
homebuyer may, either periodically or in 
a lump sum, voluntarily make payments 
over and above the required monthly 
payments. Such voluntary payments 
shall be deposited to his credit in the 
homebuyer’s EHPA. 

(g) Delinquent monthly payments. 
Under exceptional circumstances as 
determined by the HBA and the IHA, a 
homebuyer’s EHPA may be used to pay 
the delinquent required monthly 
payments, provided the amount used for 
this purpose does not seriously deplete 
the account and provided that the 
homebuyer agrees to cooperate in such 
counseling as may be made available by 
the IHA or the HBA. 


(h) Annual statement to homebuyer. 
The IHA shall provide an annual 
statement to each homebuyer specifying 
at least the amount in the EHPA, and the 
amount in the NRMR. During the year, 
any maintenance or repair done on the 
dwelling by the IHA which is 
to the EHPA or to the NRMR shall be 
accounted for through a work order. A 
homebuyer shall receive a copy of all 
such work orders for his or her home. 

(i) Withdrawal and assignment. The 
homebuyer shall have no right to assign, 
withdraw, or in any way dispose of the 
funds in its EHPA except as provided in 
this section or in § 905.525. 

(j) Application of EHPA upon vacating 
of dwelling. (1) In the event a 
Homebuyers Ownership Opportunity 
agreement with the IHA is terminated 
($ 905.529) or if the homebuyer vacates 
the home (see § 905.509(j)), the IHA shall 
charge against the homebuyer’s EHPA 
the amounts required to pay: 

(i) The amount due the IHA, including 
the monthly payments the homebuyer is 
obligated to pay up to the date he 
vacates; 

(ii) The monthly payment for the 
period the home is vacant, not to exceed 
30 days from the date of notice of 
intention to vacate, or, if the homebuyer 
fails to give notice of intention to vacate, 
30 days from the date the home is put in 
good condition for the next occupant in 
conformity with § 905.509; and 

(iii) The cost of any routine 
maintenance, and of any nonroutine 
maintenance attributable to the 

of the homebuyer, required to 
put the home in good condition for the 
next occupant in conformity with 
§ 905.509. 

(2) If the EHPA balance is not 
sufficient to cover all of these charges, 
the IHA shall require the homebuyer to 
pay the additional amount due. If the 
amount in the account exceeds these 
charges, the excess shall be paid to the 
homebuyer. 

(3) Settlement with the homebuyer 
shall be made promptly after the actual 
cost of repairs to the dwelling has been 
determined (see paragraph {j)(1){iii) of 
this section), provided that the IHA shall 
make every effort to make such 
settlement within 30 days from the date 
the homebuyer vacates. The 
may obtain a settlement within 7 days of 
the date he or she vacates even though 
the actual cost of such repair has not yet 
been determined, if the homebuyer has 
given the IHA notice of intention to 
vacate at least 30 days before the date 
the family vacates and if the amount to 
be charged against the EHPA for such 
repairs is based on the IHA's estimate of 
the cost thereof (determined after 


consultation with the 
representative of the HBA). 


(Approved by the Office of and 


§ 905.519 Nonroutine maintenance 
reserve (NRMR). 
(a) Purpose of reserve. The IHA shall 


and costly items of maintenance and 
replacement shown on the Nonroutine 
Maintenance Schedule for the home (see 
paragraph (b) of this section). Such 
maintenance may include the 
replacement of dwelling equipment 
(such as range and refrigerator), 
replacement of roof, exterior painting, 
major repairs to heating and plumbing 
systems, etc. The NRMR shall not be 
used for nonroutine maintenance of 
common property, or for nonroutine 
maintenance relating to the home to the 
extent such maintenance is attributable 
to the Homebuyer's negligence or to 
defective materials or workmanship. 

(b) Amount of reserve. The amount of 
the monthly payments to be set aside for 
NRMR shall be determined by the IHA, 
with the approval of HUD, on the basis 
ee 

SNe 

be needed for nonroutine maintenance 
of the home during the term of the 


Homebuyer Ownership Opportunity 


i dwelling 
equipment. This schedule shall (1) list 
each item of nonroutine maintenance 
(e.g.. range, refrigerator, phumbing, 
heating system, roofing, tile flooring, 
exterior painting, etc.), (2) show for each 
listed item the estimated frequency of 
maintenance or useful life before 
replacement, the estimated cost of 
Se 
installation) for each occasion, and the 
annual reserve requirement, and (3) 
show the total reserve requirements for 
all the listed items, on an annual and a 
monthly basis. This schedule shall be 
prepared by the IHA and approved by 
HUD. The schedule shall be reexamined 
ee 
economic conditions and 

(c) Charges to NRMR. (1) The IHA 
the nonroutine 


and the cost thereof shall be funded as 
eter 
section. may be 
somthehhortnensiene tenets 
pursuant to a prior written agreement 
with the IHA covering the nature and 





scope of the work and the amount of 
credit the homebuyer is to receive. The 
amount of any credit shall, upon 
completion of the work, be credited to 
the homebuyer’s EHPA and charged as 
provided in paragraph (c)(2) of this 
section. ; 

(2} The cost of nonroutine 
maintenance shall be charged to the 
NRMR for the home except that (i) to the 
extent such maintenance is attributable 
to the fault or negligence of the 
homebuyer, the cost shall be charged to 
the homebuyer’s EHPA after 
consultation with the HBA if the 
homebuyer disagrees, and (ii) to the 
extent such meintenance is attributable 
to defective materials or workmanship 
not covered by the warranty, or even 
though covered by the warranty if not 
paid for thereunder through no fault or 
negligence of the homebuyer, the cost 
shall be charged to the appropriate 
operating expense account of the 
Project. 

(3) In the event the amount charged 
against the NRMR exceeds the balance 
therein, the difference (deficit) shall be 
made up from continuing monthly 
credits to the NRMR based upon the 
homebuyer’s monthly payments. If there 
is still a deficit when the homebuyer 
acquires title, the homebuyer shall pay 
such deficit at settlement (see paragraph 
(d)(2) of this section). 

(d) Transfer of NRMR. (1) In the event 
the Homebuyer Ownership Opportunity 
Agreement is terminated, the homebuyer 
shall not receive any balance or be 
required to pay any deficit in the NRMR. 
When a subsequent homebuyer moves 
in, the NRMR shall continue to be 
applicable to the home in the same | 
amount as if the preceding homebuyer 
had continued in occupancy. 

(2) In the event the homebuyer 

the home, and there remains 
a balance in the NRMR, the IHA shall 
pay such balance to the homeowner at 
settlement. In the event the homebuyer 
purchases and there is a deficit in the 
NRMR, the homebuyer shall pay such 
deficit to the IHA at settlement. 

(e) Investment of excess. (1) When the 

te amount of the NRMR balances 
for all the homes exceeds the estimated 
reserve requirements for 90 days the 
THA shall invest the excess in federally 
insured savings accounts, federally 
insured credit unions, and/or securities 


homebuyer’s NRMR in proportion to the 
amount in each reserve account. 

(2) Periodically, but not less often than 
semiannually, the IHA shall prepare a 
statement showing 


(i) The aggregate amount of all NRMR 
balances, 

(ii) The aggregate amount of 
investments (savings accounts and/or 
securities) held for the account of the 
NRMRs, and 

(iii) The aggregate uninvested 
balance of the NRMRs. 

A copy of this statement shall be 
made available to any authorized 
representative of the HBA. 


$905.521 Operating reserve. 

(a) Purpose of the reserve. To the 
extent that total operating receipts 
(including subsidies for operations) 
exceed total operating expenditures of 
the project, the IHA shall establish an 
operating reserve up to the maximum 
approved by HUD in connection with its 
approval of the annual operating 
budgets for the project. The purpose of 
this reserve is to provide funds for: 

(1) The infrequent but costly items of 
nonroutine maintenance and 
replacements of common property, 
taking into consideration the types of 
items which constitute common 
property, such as nondwelling structures 
and equipment, and in certain cases, 
common elements of dwelling 
structures; 

(2) Nonroutine maintenance for the 
homes to the extent such maintenance is 
attributable to defective materials or 
workmanship not covered by warranty; 

(3) Working capital, including funds to 
cover a deficit in a homebuyer’s NRMR 
until such deficit is offset by future 
monthly payments by the homeowner or 
a settlement in the event the homebuyer 
should purchase; and 

(4) A deficit in the operation of the 
project for a fiscal year, including any 
deficit resulting from monthly payments 
totaling less than the breakeven amount 
for the project. 

(b) Nonroutine maintenance— 
common property (contribution to 
operating reserve). The amount under 
this heading to be included in operating 
expense (and in the breakeven amount) 
established for the fiscal year shall be 
determined by the IHA, with the 
approval of HUD, on the basis of 
estimates of the monthly amount needed 
to accumulate an adequate reserve for 
the items described in paragraph (a)(1) 
of this section. This amount shall be 
subject to revision in the light of 
experience. This contribution to the 
operating reserve shall be made only 
during the period the IHA is responsible 
for the maintenance of any common 
property; and during such period, the 
amount shall be determined on the basis 
of the requirements of all common 
property in the development. When the 
operating reserve reaches the maximum 
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authorized in paragraph (c) of this 
section, the breakeven (monthly 
operating expense) computations for the 
next and succeeding fiscal years need 
not include a provision for this 
contribution to the operating reserve 
unless the balance of the reserve is 
reduced below the maximum during any 
such succeeding fiscal year. 

(c) Maximum operating reserve. The 
maximum operating reserve that may be 
retained by the IHA at the end of any 
fiscal year shall be the sum of 

(1) One-half of total routine expense 
included in the operating budget 
approved for the next fiscal year and 

(2) One-third of total breakeven 
amounts included in the operating 
budset approved for the next fiscal year; 
provided that such maximum may be 
increased if necessary as determined or 
approved by HUD. 

Total routine expense means the sum of 
the amounts budgeted for 
administration, homebuyers’ services, 
IHA-supplied utilities, routine 
maintenance of common property, 
protective services, and general expense 
or other category of day-to-day routine 
expense. 

(d) Transfer to homeowners’ 
association. The IBA shall be 
responsible for and shall retain custody 
of the operating reserve until the 
homeowners acquire voting control of 
the homeowners’ association. When the 
homeowners acquire voting control, the 
homeowners’ association shall then 
assume full responsibility for 
management and maintenance of 
common property under a plan 
approved by HUD, and there shall be 
transferred to the homeowners’ 
association a portion of the operating 
reserve then held by the IHA. The 
amount of the reserve to be transferred 
shall be based upon the proportion that 
one-half of budgeted routine expense 
(used as a basis for determining the 
current maximum operating reserve— 
see paragraph (c) of this section) bears 
to the approved maximum operating 
reserve. Specifically, the portion of 
operating reserve to be transferred shall 
be computed as follows: Obtain a 
percentage by dividing one-half of 
budgeted routine expense by the 
approved maximum operating reserve; 
and multiply the actual operating 
reserve balance by this percentage. 

(e) Disposition of reserve. lf, at the 
end of a fiscal year, there is an excess 
over the maximum operating reserve, 
this excess shall be applied to the 
operating deficit of the project, if any, 
and any remainder shall be paid to 
HUD, or retained by the IHA in a 
replacement reserve if an ACC 
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amendment has been executed 
implementing loan forgiveness. 
Following the end of the fiscal year in 
which the last home has been conveyed 
by the IHA, the balance of the operating 
reserve held by the IHA shall be paid to 
HUD, or retained by the IHA in a 
replacement reserve if an ACC 
amendment has been executed 
implementing loan forgiveness, provided 
that the aggregate amount of payments 
by the IHA under this paragraph shall 
not exceed the aggregate amount of 
annual contributions paid by HUD with 
respect to the project. 


$ 905.523 Operating subsidy. 
a subsidy may be paid by 
HUD, subject to the availability of funds 
for this purpose and at HUD's sole 
discretion, to cover an operating deficit 
as approved by HUD in an operating 
budget submitted by an IHA for a 
Turnkey III project. However, operating 
subsidy or project funds may not be 
used to establish or maintain the 
homebuyer reserve accounts. Operating 
subsidy or project funds may be used on 
a temporary basis to pay the cost of 
utilities for an individual unit by way of 
a utility reimbursement when a 
homebuyer has insufficient tenant 
income to cover even the utilities. In 
such a case, the inability of the 
homebuyer to pay utilities constitutes a 
loss of homeownership potential and 
continuing eligibility for the Turnkey Il 
program. (See § 905.505(b) and 
§ 905.503(c)(3).) 
(Approved by the Office of Management and 
Budget under OMB control number 2577- 
0026.) 


§ 905.525 Achievement of ownership. 

(a) Original homebuyer. (1) The 
homebuyer may exercise the option to 
purchase the home and achieve 
ownership when the amount in his or 
her EHPA, plus such portion of the 
NRMR as he or she wishes to use for the 
purchase, is equal to the purchase price 
as shown at that time on the 
homebuyer’s purchase price schedule 
plus all incidental costs. For this 
purpose, incidental costs mean the costs 
incidental to a ownership, 
including, but not limited to, the costs 
for a credit report, field survey, title 
examination, title insurance, and 
inspections, the fees for attorneys other 
than the IHA’s attorney, mortgage 
application, closing and recording, and 
the transfer taxes and loan discount 
payment, if any. If for any reason title to 
the home is not conveyed to the 
homebuyer during the month in which 
the combined total in the EHPA and 
designated portion of the NRMR equals 
the purchase price, the purchase price 


shall be fixed as the amount specified 
for that month and the homebuyer shall 
be refunded (i) the net additions, if any, 
credited to his or her EHPA after that 
month, and (ii) such part of the monthly 
payments made by the homebuyer after 
the purchase price has been fixed which 
exceeds the sum of the breakeven 
amount attributable to the unit and the 
interest portion of the debt service 
shown in the purchase price schedule. 

(2) Where the sum of the purchase 
price and incidental costs is greater than 
the amounts in the homebuyer’s EHPA 
and NRMR as described in paragraph 
(a)(1) of this section, the homebuyer may 
achieve ownership by o 

for or otherwise paying the 
excess amount. The purchase price shall 
be the amount shown on the 
homebuyer’s purchase price schedule for 
the month in which the settlement date 
for the purchase occurred. 

(3) The maximum period for achieving 
ownership shall be 30 years, but 
depending upon increases in the 
homebuyer’s income and the amount of 
credit which the homebuyer can 
accumulate through maintenance and 
voluntary payments, the period may be 
shortened accordingly. 

(b) Subsequent homebuyer. (1) 
Determination of initial purchase price. 
The initial purchase price for a 
subsequent homebuyer shall be an 
amount equal to (i) the purchase price 
shown in the initial homebuyer’s 
purchase price schedule as of the date of 
the t with the subsequent 
homebuyer plus (ii) the amount, if any, 

which the appraised fair market 
value of the home, determined or 
approved by HUD as of the same date, 
exceeds the purchase price specified in 
paragraph (b)(1)(i) of this section. 

(2) Purchase price schedule. The 
subsequent homebuyer’s purchase price 
schedule shall be the same as the 
unexpired portion of the initial 
homebuyer’s purchase price schedule 
except that where the purchase price 
includes an additional amount as 
specified in paragraph (b)(1)(ii) of this 
section, the initial homebuyer’s 
purchase price schedule shall be 
supplemented by an additional purchase 
price schedule for such additional 
amount based upon the same monthly 
debt service and the same interest rate 
as applied to the initial homebuyer’s 
purchase price schedule. 

(3) Residual receipts. After payment 
in full of the IHA’s debt, if there are any 
subsequent homebuyers who have not 
acquired ownership of their homes, the 
IHA shall retain all residual receipts 
from the operation of the project in a 
replacement reserve, including 


payments received on account of any 
additional purchase price schedules 
applicable to the homes. 

(4) Se eae 
When the homebuyer is to obtain 
ownership, a closing date shall be 
mutually agreed upon by the parties. On 
the closing date the homebuyer shall 
pay the required amount of money to the 
IHA, sign the promissory note in 
accordance with § 905.527, and receive a 
deed for the home. 


$ 905.527 Payment upon resale at profit. 
(a) Promissory note. (i) When a 
homebuyer achieves ownership, the 
homebuyer shall sign a note obligating 
him or her to make payment to the IHA, 
subject to the provisions of paragraph 
(a)(2) of this section, in the event he or 
she resells the home at a profit within 5 
yeas of actual residence in the home 


purchase 

within one year (18 months in the case 
of a newly constructed home) of the 
resale of the Turnkey III home, the IHA 
shall refund to the homeowner the 
amount previously paid under the note, 
less the amount, if any, by which the 
resale price of the Turnkey III home 
exceeds the acquisition price of the new 
home, provided that application for such 
refund shall be made no later than 30 
days after the date of acquisition of the 
new home. 

(2){i) The note to be signed by the 
homebuyer pursuant to paragraph (a)(1) 
of this section shall be a noninterest- 
bearing promissory note to the IHA. The 
note shall be executed at the time the 
homebuyer becomes a homeowner and 
shall be secured by a second mortgage. 

(ii) The initial amount of the note shall 
be computed by taking the appraised 
value of the home at the time the 
homebuyer becomes a homeowner and 
subtracting the homebuyer’s purchase 
price plus incidental costs (as described 
in § 905.525(a)(1)) and the increase in 
value of the home, determined by 
appraisal, caused by improvements paid 
for by the homebuyer with funds from 
sources other than the EHPA or NRMR. 
The note shall provide that this initial 
amount shall be automatically reduced 
by 20 percent thereof at the end of each 
year of residency as a homeowner, with 
the note terminating at the end of the 
five-year period of residency, as 
determined by the IHA. 

(iii) To protect the homeowner, the 
note shall provide that the amount 
payable under it shall in no event be 
more than the net profit on the resale, 
that is, the amount by which the resale 
price exceeds the sum of: 
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any, end; 

(C) the increase in value of the home, 
determined by appraisal, due to 
improvements paid for as a homebuyer 
(with funds from sources other than the 
EHPA or NRMR]J or as a homeowner. 

(3) Amounts collected by the IHA 
under such notes shall be retained by 
the IHA for use in making refunds 


pursuant to paragraph (a)(1) of this 


(i) to reduce the IHA's capital 
indebtedness on the project and (ii) after 
such indebiedness has been paid, for 
such purposes as may be authorized or 
approved by HUD under such Annual 
Contributions Contract as the IHA may 
then have with HUD. 

(b) Residency requirements. The five- 
year note period does not end if the 
homeowner rents or otherwise does not 
use the home as his or her principal 
place of residence for any period within 
the first five years after achieving 
ownership. Only the actual amount of 
time the homeowner is in residence is 
counted, and the note shall be in effect 
until a total of five years time of 
residence has elapsed, at which time the 
homeowner may request the IHA to 
release him or her from the note, and the 
IHA shall do so. 


§905.529 Termination of Homebuyer 
Ownership Opportunity agreement. 
(a) Termination by IHA. (1) In the 
homebuyer should 


income that 


temporary, 

circumstances) (see § 905.503{c){3)}, an 
requires outright purchase 

(see § 905.525(b)), the IHA may 


a ee. 
(2) Notice of termination by the IHA 
shall be im writing. Such notice shall 


within a specified reasonable period of 
time regarding the reason for 
termination; 

(iii) That in such response the 

apt mace camaaanae a cate 


ee That the IHA will consult the HBA 
concerning this termination; 

(v) That unless the IHA rescinds or 
modifies the notices, the termination 
shall be effective at the end of the 30- 
day notice period; and 

(vi) That, in the case of termination as 
a result of loss of 
potential when the homebuyer is 
otherwise in compliance with the 
agreement, the family will be offered a 
transfer to a rental unit (whether or not 
in concert with a conversion of that unit 
to the rental program). 

{A) If a rental unit of appropriate size 
is available, the family will be notified 
of a transfer to that unit. 

(B) If no other unit is then available 
and the homebuyer’s current unit is not 
to be converted to rental, the family will 
be notified that it may remain in place 
until an appropriate rental unit becomes 
available (in which case the unit 
remains under the Turnkey III project). 

(C) Otherwise, the notice shall state 
that the transfer shall occur as soon as a 
suitable rental unit is available for 
occupancy, but no earlier than 30 days 
from the date of the notice. 

(D) The notice shall also state that if 
the homebuyer should refuse to move 
under such circumstances, the family 
may be required to vacate the 
homebuyer unit, without further notice. 

(b) Termination by the homebuyer. 
The homebuyer may terminate the 
Homebuyer Ownership Opportunity 
agreement by giving the IHA 30 days 
notice in writing of this intention to 
terminate and vacate the home. In the 
event that the homebuyer vacates the 
home without notice to the IHA, the 
agreement shall be terminated 
automatically and the IHA may dispose 
of, in any manner ¢<e:ned suitable by it, 
any items of personal property left by 
the homebuyer in the home. 

(c) Transfer to the rental program. In 
the event of termination of the 
Homebuyer Ownership Opportunity 
agreement by the IHA or by the 
homebuyer with adequate notice, the 
homebuyer may be transferred to a 
suitable unit in the rental program, in 
accordance with § 905.503({c){3)}{ii) or 
terminated from occupancy. If the 
homebuyer is transferred to the rental 

program, the amount in the home- 
owner’s EHPA shall be paid in 
accordance with § 905.517(j}. 


(Approved by the Office of Management and 
Budget under control number 2577-0130) 
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Subpart H—Lead-Based Paint 
Poisoning Prevention—Reserved 


Subpart I—Comprehensive 
Improvement Assistance Program 
§ 905.601 Purpose andapplicability. 


(a) Section 14 of the United States 
Housing Act of 1937 establishes the 


. Comprehensive Improvement 


Urban 
Development (HUD) to provide financial 
assistance to Indian Housing Authorities 
(IHAs) to improve the physical condition 
and upgrade the management and 
operation of existing Indian housing 
projects to assure that such projects 
continue to be available to serve lower 
income families. These physical and 
management improvements are funded 
by capital grants provided under section 
5(c) of the Act. This subpart prescribes 
the requirements and procedures for the 
Indian Housing CIAP. 

(b) This subpart applies to IHA-owned 
lower income public housing projects, 
including conveyed Lanham Act and 
Public Works Administration (PWA)} 
projects, and to section 23 Leased 
Housing Bond-Financed projects, for 
which IHAs request assistance under 
the CIAP. This subpart also applies to 
the implementation of modernization 
programs which were approved before 
FY 1989. This subpart does not apply to 
projects under the section 23 Leased 
Housing Non-Bond Financed 
and the section 23 and section 8 Housing 
Assistance Payments Programs. 

(c) See § 905.120 for general 
requirements of Federal statutes other 
than the Act that apply to modernization 
under this subpart. 


§ 905.605 Eligibie costs. 

(a) Physical improvements. Physical 
improvements eligible for modernization 
funding include alterations, betterments, 
additions, replacements, and non- 
routine maintenance that are necessary 
to meet the modernization and energy 
conservation standards prescribed in 
§ 905.670. These standards may be 
exceeded only when necessary or highly 
desirable for the long-term physical and 
social viability of the individual 
If demolition is proposed, the IHA shall 
comply with subpart M. 

(b) Management improvement costs— 
(1) Eligibility. Management 
improvements that are project-specific 
or IHA-wide in nature are eligible 
modernization costs only under 


(i) The management improvements are 
necessary to correct identified 
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management problems and to sustain 
ysical improvements at the project 
ly modernized; 


(ii) The management improvements 
require additional funds for 
implementation and the funds are not 
available from other sources; 

(iii) The combined costs for 
management improvements and 
planning under paragraph (d) of this 
section do not exceed 10 percent of the 
total estimated physical improvement 
costs for a multi-stage project (from all 
fiscal years), unless specifically 
approved by HUD. Under paragraph (d) 
of this section, planning costs shall not 
exceed five percent of the funds 
available to the HUD office in a 
particular FFY; 

(iv) Management improvement costs 
are funded only for the implementation 
period of the physical improvements. In 
rare cases, the HUD office may approve 
a longer period, up to a maximum of five 
years, where it is clearly shown to be 
necessary to complete the initial 
installation and demonstrate that the 
management work item will bring about 
needed management improvements; and 

(v) Where an approved modernization 
program includes management 
improvements that involve ongoing 
costs, HUD is not obligated to provide 
continued funding or additional 
operating subsidy after the end of the 
implementation period of the 
management improvements. The IHA is 
responsible for finding other funding 
sources, reducing its ongoing 
management costs, or terminating the 
management activities. 

(2) Eligible management areas. 
Subject to the conditions set forth in 
paragraph (b)(1) of this section, 
management improvements may involve 
or upgrade the following areas: 

(i) Management, financial and 
accounting control systems of the IHA 
that are related to the project to be 
modernized; 

(ii) Adequacy and qualifications of 
personnel employed by the IHA in the 
management and operation of the 
project to be modernized, for each 
significant category of employment; 

(iii) Adequacy and efficacy of the 
following for the project to be 
modernized: 

(A) Tenant programs and services, 
including certain drug elimination 
activities; 

(B) Tenant and project security; 

(C) Tenant selection and eviction; 

(D) Occupancy; 

(E) Rent collection; 

(F) Maintenance; and 

(G) Equal opportunity; and 


(iv) Resident management 
corporations under paragraph (i) of this 


section. 
(c) Relocation and moving costs—{1) 
Temporary relocation. The following 
policies cover residential tenants who 
are moved temporarily due to 
rehabilitation or demolition of a project 
assisted under this subpart, but are 
offered the opportunity to return to the 
same project at the same site, although 
not necessarily the same unit or building 
in the project. The IHA shall provide 
such tenants: 

(i) All actual reasonable moving and 
related costs incurred in connection 
with the temporary relocation, by either 
undertaking the move itself or 
reimbursing for such costs; and 

(ii) Appropriate advisory services, 
inclu reasonable advance written 
notice of: the date and approximate 
duration of the temporary relocation; the 
suitable, decent, safe, and sanitary 
temporary housing that will be made 
available; and the provisions of 
paragraph (c)(1)(i) of this section. 

(2) Relocation assistance for 
displaced persons. An IHA must provide 
relocation assistance to displaced 
persons, as defined in paragraph (c)(6)(i) 
of this section, at the levels described in, 
and in accordance with, the provisions 
of 49 CFR part 24, which implements the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(URA), 42 U.S.C. 4601. 

(3) Real property acquisition 
requirements. The acquisition of real 
property for a project by an IHA is 
subject to the URA and the requirements 
described in 49 CFR part 24, subpart B, 
whether it is organized pursuant to State 
law or Tribal law. 

(4) Responsibility of the IHA. The THA 
shall certify compliance with URA and 
49 CFR part 24 and with the 
requirements of this section. This 
certification shall be included in the 
agreement between HUD and the IHA. 
The cost of assistance required by this 
section may be paid from local public 
funds or tribal funds, funds provided in 
accordance with this subpart, or funds 
available from other sources. 

(5) Appeals. A person who disagrees 
with the IHA’s determination concerning 
a payment or other assistance required 
by this section may file a written appeal 
of that determination with the IHA. The 
appeal procedures to be followed are 
described in 49 CFR 24.10. 

(6) Definition of displaced person. (i) 
The term “displaced person” means a 
person (family, individual, business, 
nonprofit organization, or farm) that 
moves from real property, or moves 
personal property from real property, 
permanently and involuntarily, as a 


direct result of tion, 
rehabilitation, or demolition for a 
project assisted under this subpart. 
Permanent, involuntary moves for an 
assisted project include: 

(A) A permanent move from the real 
property (project/site) following notice 
by the IHA to move permanently from 
the property, if the move takes place on 
or after the date that HUD approves the 
IHA’s application for assistance; 

(B) A permanent move from the real 
property that occurs before HUD’s 
approval of the IHA’s application, if the 
IHA or HUD determines that the 
displacement resulted from 
acquisition, rehabilitation or demolition 
for a project; 

(C) A permanent move from the real 
property by a tenant-occupant of a 
dwelling unit that occurs after the 
execution of the ACC between the IHA 
and HUD if (1) The tenant has not been 
provided a reasonable opportunity to 
lease and occupy a suitable, decent, safe 
and sanitary dwelling in the same 
project/site following the completion of 
the project at a rent, including estimated 
average utility costs, that does not 
exceed the greater of the tenant's rent 
and estimated average utility costs 
before the initiation of negotiations (as 
defined in 49 CFR 24.2{k)), or 30 percent 
of gross household income; or (2) the 
tenant has been required to relocate 
temporarily as described in paragraph 
(c)(1) of this section, but the tenant is 
not offered payment for all actual 
reasonable moving and related expenses 
incurred in connection with the 
temporary relocation or other conditions 
of the temporary relocation are not 
reasonable; or (3) the tenant is required 
to move to another unit in the same 
project/site, but is not offered 
reimbursement for all moving and 
related expenses incurred in connection 
with the move. 

(ii) A person shall not qualify as a 
displaced person, if: 

(A) The person has been evicted for 
cause based upon a serious or repeated 
violation of material terms of the lease 
or occupancy agreement and the IHA 
determines that the eviction was not 
undertaken for the purpose of evading 
the obligation to provide relocation 
assistance; 

(B) The person moved into the 
property after HUD approval of the 
application and, before commencing 
occupancy, received written notice of 
the expected displacement; 

(C) The person is ineligible under 49 
CFR 24.2(g)(2); or 

(D) The IHA determines and HUD 
cor.curs that the person was not 
displaced as a direct result of 
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(iii) The IHA may, at any tiene, soquest 
a HUD determination as to whether a 


replacements, additions, items that are 
the responsibility of the homebuyer 
families, and 
improvements are not eligible 


modernization costs for homeownership 


projects. — 

(g) Resident management 
corporations. Eligible modernization 
costs include use of 
improvement funds to assist a resident 
management corporation, as defined in 
§ 905.355, to develop its management 
capabilities and carry out management 
improvements identified as IHA-wide or 
project-specific in nature, under the 
terms of a management contract 
between the IHA and the resident 
management corporation. Such funding 
is subject to the limitations indicated in 
paragraph (b) of this section. 


§ 905.610 Procedures for obtaining 
approval of a modernization program. 

(a) HUD notification. As soon as 
possible after modernization funds for a 
particular FFY become available, HUD 
shall give written notification of the 
availability of such funds and the time 
frame for submission of the application. 

(b) JHA consultation with local 
officials and tenants/homebuyers. The 
IHA shall develop the application in 
consultation with local officials and 
tenants/homebuyers at the project to be 
modernized, as set forth in § 905.620 and 
§ 905.625. Before developing the 
application, the IHA shall consult with 
local officials as to whether the 


modernization is financially feasible 
and will result in long-term physical and 
social viability of the project. 

(c) Application. The IHA shall submit 
a in e form 
prescribed by HUD, which shall include, 
but not be limited to the following: 

(1) A five-year funding request plan, 
which includes the IHA's estimate of the 
comprehensive modernization funds to 
be requested over a five-year period to 
meet the total physical and management 
improvement needs of its projects 
sufficient to meet the modernization and 
energy conservation standards in 
$ 905.670, including any specia) purpose 
and homeownership needs, as well as 

needs in the current FFY. 


each project for which the IHA is 
requesting comprehensive 
modernization and of the specialized 
needs of each project for which the IHA 


is requesting special purpose, emergency 
modernization 


or homeownership funds 
in the current FFY. 

(3) For each project proposed for 
comprehensive modernization in the 
current FFY, an identification of and an 
estimate of the total costs of 
replacement of the equipment, systems, 
or structural elements that would 


normally be replaced (assuming routine 
and timely maintenance is performed) 
over the remaining period of the ACC or 
during the 30-year period beginning on 
the date of submission of the 
application, whichever period is longer. 
en 
Commissioners, approving the 
application and ag nt ra 
as required by HUD. 

(5) Other data related to the operation 
of the program, as may be required to 
comply with other Federal laws and 
regulations. 

(d) HUD screening and review. (1) 
The HUD office shall screen and review 
the applications, and select applications 
for further processing, on the basis of 
such factors as the extent and urgency 
See 


determined that management practices 
are inadequate. Among the IHA 
practices considered for this 
determination are the management, 
financial, and accounting controls; 
tenant programs and services; tenant . 
and project security; tenant selection 
and eviction; occupancy; and 
maintenance. 

(3} Modernization capability is 
adequate if the IHA obligates approved 
modernization funds within the HUD- 
approved schedule, except in 
circumstances beyond the IHA’s contrc:, 
and the IHA's expenditure of 
modernization funds assures the long- 
term social and physical viability of the 
modernized units. Funds are considered 
obligated when the IHA awards a 
contract or starts force account work for 
the modernization project. 
Circumstances beyond the IHA's control 
may be found by the HUD office in such 
cases as delays resulting from litigation, 
environmental review or strikes. 

(e) IHA preparation for joint review. 
The IHA shall prepare for the joint 
review by: 

(1) Reaching agreement with the HUD 
office on the specific project(s) to be 
covered during the joint review; 

(2) Completing an assessment of the 
needs of each project for which the IHA 
is requesting funds in the current FFY. 
The IHA will complete a detailed, 
comprehensive assessment, in a form 
prescribed by HUD, of the total physical 
and management needs of each project 
for which the PHA is requesting 
comprehensive or special purpose 
modernization; except that if the request 
for a particular project is limited to 
physical improvements to increase 
accessibility for elderly and 
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families and to increase 
energy 


a specialized 
assessment will be completed unless 
HUD determines that there is evidence - 


or homeownership 8 
(3) For each project proposed for 
comprehensive modernization, 


completing: 

(i) A project operating budget for each 
12-month period covered by the plan, 
excluding modernization costs; and 

{ii) An estimate of the financial 
resources to be available from all 


each 12-month period covered by the 
plan; and 
(4) Reviewing the other factors to be 
covered during the joint review as 
rescribed by HUD. 


by 
LS The IHA and the HUD 
office shall conduct an on-site review to 
discuss the proposed modernization 
program, as set forth in the ~- oy 


erotic aaa. yarare 

one stage—not to exceed a total of 
kon 
availability. Grounds for exception 
include an IHA's lack of management 
capability, as determined in accordance 
with § 905.135, or lack of modernization 
capability, as described in paragraph (d) 
of this section (which necessitates multi- 
stage funding). 

(1) One-stage funding. Under one- 
stage funding, the total amount of 
modernization funds for all required 
physical and management 
improvements at the project shall be 
approved at one time, out of funds for a 
single FFY, under one application. 

(2) Multi-stage funding. Under multi- 
stage funding, the total amount of the 
modernization funds for all required 
physical and management 
improvements at the project shall be 
approved in the fewest number of stages 
that are feasible, over several different 
FFYs, with the total number of stages 
not to exceed five. The first s' will 
include funds for architectural 


physical improvements. 
improvements may be included in the 


first stage to the extent they are eligible 

ae eka 

funding, the application shall include a 
assessment of the 


a y 
completed during this stage. 

approving the first stage, the HUD office 
will indicate the approximate balance of 
the funds required to complete the 
comprehensive modernization, but also 
will indicate that future funding will be 
subject to all of the following conditions: 
the availability of 


stage bsequent 

submission of additional documents, 
and IHA compliance with HUD 
regulatory and statutory requirements. 


determine whether the IHA has made 
satisfactory progress in obligating prior 
whether it has submitted 


stage funds, 

necessary additional documents, and 
whether it has complied with HUD 
regulatory and statutory requirements. If 
the IHA has not satisfied these 
conditions, the HUD office will not 
approve that subsequent stage of 
funding at this time. The IHA 
submission for any subsequent stage 
should not duplicate items previously 
submitted. 


(3) Implementation. After the 
application for each stage is approved, 
the IHA and the HUD office shall agree 
on an implementation period that is 
appropriate for that funding stage, not to 
exceed five years for any stage from the 
date on which that stage is first funded. 

(h) HUD funding decisions. After all 


within one year of funding approval) to 
tenant life, or safety, or are 
related to fire safety. Funding is limited 
to correction of em conditions 
and may not be used for substantial 
rehabilitation. 

(2) Group 2, projects: 

{i) ans that threaten 
tenant life, health, or safety or having a 
significant number (10 percent or more) 
of vacant or substandard units; 


(ii) Located in IHAs 
demonstrated a capability 
tition 
ape ate ee 
ed 
(iii) Within this group, the Secretary 
priority to additional 


(b) ACC. HUD and the IHA shall enter 
into an ACC amendment for each 
mates Sh 
amendment shail require lower income 
use of the housing for not less than 20 
years from the date of the ACC 
amendment (subject to sale of 
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which the IHA is obligated to operate 
the individual projects receiving 


exposures 
created by the modernization activities 
and to reflect the increased value of the 
buildings after modernization. 


§$ 905.620 Tenant participation. 

For a rental project only, before 
submission of the application, the IHA 
shall consult with the tenants (including, 
for purposes of this section, tenant 
organizations and resident management 
corporations, if any) regarding its intent 
to submit an application for 
modernization funds. Before the joint 
review, the IHA shall notify the tenants 


program and alternatives to it, and give 
full and serious consideration to tenant 
’ recommendations. At the Joint Review, 
the IHA shall provide the tenants and 
HUD with a copy of, and an evaluation 
of, tenant recommendations, indicating 
the reasons for IHA acceptance or 
rejection, consistent with HUD 
ts and the IHA’s own 

determination of efficiency, economy, 


However, the IHA shall inform tenants 
of approved emergency work items. 


Pupenent hy Gee Oen i eegment ond 
— OMB control number 2577- 


$ 905.625 Homebuyer participation. 
(a) For a homeownership project only, 
before the joint review, the IHA shall 
discuss the modernization program with 
the homebuyer families of the project to 
be modernized and advise them of the 


effect of the modernization on the terms 
of the homebuyer agreements. The IA 
shall afford the homebuyer families a 
reasonable opportunity to present their 
views on the program and give 
full and serious consideration to their 
recommendations, consistent with HUD 
requirements and the IHA's own 
determination of efficiency, economy, 
and need. 

(b) The IHA shall inform each 
homebuyer family that: 

(1) To participate, it must be in 
substantial compliance with the terms of 
its homebuyer agreement; 

(2) It will have an opportunity to 
express its views and preferences with 
respect to the modernization of its home; 

(3) The purchase price and the 
amortization period will be increased as 
provided in § 906.630; 

(4) It will have an opportunity to 
participate in the final inspection of the 
work to determine completion in 
accordance with the requirements; and 

(5) Participation in the program is 
optional. 

(c) The IHA shall provide each 
homebuyer family with a copy of the 
IHA's evaluation of its 
recommendations, the tentative 
decisions reached on the modernization 
program to be submitted to the HUD 
office, the estimated cost of the 
proposed modernization program, and 
the amount of the cost to be attributed 
to its home. 

(d) If the homebuyer family decides to 
participate in the modernization 
program with respect to any of the 
proposed work items, it must agree in 
writing that its homebuyer agreement 
will be amended upon approval of the 
application to provide that, as a result of 
the amount of modernization cost 
attributed to its home, the purchase 
on and the amortization period will 

be increased as provided in § 905.630. 

(e) Any homebuyer family may 
decline to participate without risk to the 
homebuyer status. 

(f) Before HUD approval of the 
application, the IHA shall obtain a 
signed agreement from each 
participating homebuyer family that it 
will amend its homebuyer agreement 
upon approval of the application. The 
IHA shall retain copies of the signed 
agreements in its files for inspection by 
the HUD office. 

(g) The provisions of paragraphs (b) 
—_ (f) of this section do not apply 

where modernization work is limited to 
correction of development deficiencies, 
conduct of energy audits, or undertaking 
of cost-effective energy conservation 
measures. 


rps Boe rs ek feo rd 
a et tee 
0048 


§$905.630 Special requirements for 
homeownership projects. 


(a) Promptly after HUD approval of 
the application, each homebuyer family 
shall execute an amendment to its 
Homebuyer Agreement, reflecting an 
increase in the purchase price of its 
home and an extension of the 
amortization period in accordance with 
paragraphs (b) and (c) of this section, 
except where the modernization work is 
limited to the correction of development 
deficiencies, conduct of energy audits, 
or undertaking of cost-effective energy 
conservation measures. 

(b) For Turnkey III projects that have 
purchase price schedules and for Mutual 
Help projects placed under ACC on or 
after March 9, 1976: 

(1) The amount of estimated 
modernization cost attributable to the 
home, as shown in the HUD-approved 
application, shall be added to the 
homebuyer's purchase price as initially 
determined for Turnkey III or Mutual 
Help projects. 

(2) The period of the homebuyer’s 
current purchase price schedule shall be 
extended by the same percentage as the 
percentage of increase in the 
homebuyer’s purchase price. The new 
purchase price schedule shall: 

(i) Show monthly amortization of the 
new purchase price over a period 
commencing on the same day as the 
original purchase price schedule and 
terminating at the end of the extended 
period; and 

(ii) Be computed on the basis of the 
same interest rate as used for the 
current purchase price schedule. (For 
Mutual Help grant funding, no interest 
rate is used when computing the new 
purchase price schedule.) 

(3) If a modernization is 
approved for a project one or more 
earlier modernization programs for the 
same project, the total amount of 
modernization cost attributable to the 
aaa under the prior modernization 

s) shall be included as part of 
the wor initial purchase price in 

lying the provisions of paragraphs 
oe a rae (2) of this section. 

(c) For Turnkey III projects that do not 
have purchase price schedules and 
Mutual Help projects placed under ACC 
before March 9, 1976 and not converted: 

(1) These projects do not involve 
purchase price schedules for 
amortization of the homebuyer’s 
purchase price over a fixed period of 
time because the homebuyer’s purchase 
price in these projects is based on the 
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Sa yapdee eek 
Sapa _— niza = SS Eun 


structural elements, security, and ; 
reduction of vacant, substandard units, ss ee 


an IHA may obtain special purpose 
modernization funding only once for a 
project that has not been 


ly modernized. 
Schampmentontinaton teaenteo yuaject 
for any additional 
improvements of these types may be 


bid documents are complete and include 
a na p leneaatiee shall 
( THA 
es eee ee obtain HUD approval of the proposed 
(b) Special purpose modernization to Pr pte ten rar 
reduce the number of vacant, emouttenssats thd 
substandard units will be limited to budget amount or if the 
or precurement 
physical meets the criteria set forth 


in 
necessary to meet local code § 85.36()(2) (i) through (iv). In all other 
and return such units to a instances, the IHA shall make the award 


requirements 
condition that is comparable to the 
condition of occupied units in the same pe | are emer ccme ene 


(iii) The purchase price for the unit project. spaiiiinmuieteeiineania 
conducted in with 


shall be the eum of (A) the balance of 695.649 Contracting requirements. “ms 
So ee (a) Compliance with State, Tribal and State, Tribal or local laws and Federal 


remaining on local | requirements; 
modernization schedule at the time of neg ae alert a ery (2) The award does not exceed the 


applicable to bidding and contract 
awards. 


(a) A section 23 Leased Housing Bond- "(HA agreement with architect 
Financed project is eligible for 
modernization only if HUD determines 
that the project has met the following 
conditions: 

(1) The project was financed by the 
issuance of bonds; 

(2) Clear title to the project will be to 
conveyed to or vested in the IHA at the (1) Submit the contract for prior HUD 
end of the section 23 lease approval before execution, or 
een 


consistent with any agreements reached 
with HUD, and that the fee is prior 
HUD approval or to certify that the 
proposed work is within the scope of the 
contract and that any additional costs 
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competitive proposal process, as 
described in § 905.175(d). The IHA shall 
comply with HUD requirements either to 
(1) Submit contracts for management 
improvements, as well as contract 
changes, for prior HUD approval; or 
(2) Certify that the contracts 
accurately reflect = emma work, 
do not exceed the 
budget amount, and have eee HUD 
clearance under previous participation 
procedures. 


SN 
under control number 2577-0039; and the 


cieabenaytaeeiieniaey wens eieceal 
under control number 2577-0049) 


§$ 905.645 Fund requisitions. 

To request modernization funds 
against the total approved 
modernization budget, the IHA shall 
submit a request to the HUD office in 
accordance with HUD requirements. 


(Approved by the Office of Management and 
Budget under control number 2577-0104) 


§ 905.650 Progress reporting. 

For each quarter until completion of 
the modernization program, the IHA 
shall submit, in a form prescribed by 
HUD, to the HUD field office: 

(a) A report on modernization fund 
expenditures; and 

(b) A narrative report on management 
improvement progress, where 
applicable. 

(Information collection requirements were 
approved by the Office of Management and 
Budget under control number 2577-0049) 
§ 905.655 Budget revisions. 

The IHA shall not incur any 
modernization cost in excess of the total 
approved budget. The IHA shall submit 
a revision of the budget, in a form 

by HUD, if the IHA plans 
(within the total approved 
modernization budget) to incur 
modernization costs in excess of the 
approved budget amount for any project. 
The IHA also shall comply with HUD 
requirements either to (a) submit the 
proposed budget revision for prior HUD 
approval if the IHA plans to delete or 
substantially revise approved work 
‘items, add new work items, or incur 
modernization costs in excess of the 
approved budget amount for a work 
item; or (b) certify that the revisions are 
necessary to carry out the approved 
work and do not result in the approved 
budget amount for any project being 
exceeded. - 


Regreent a Seeenerer paginas ant 
a OMB control number 2577- 
0044 


§$905.660 On-site inspections. 

The IHA shall provide, by contract or 
otherwise, adequate and competent 
supervisory and inspection personnel 
during modernization, whether work is 
performed by contract or force account 
labor and with or without the services of 
an architect/engineer, to assure work 
quality and progress. 


§$ 905.665 Fiscal closeout of a 
modernization 


program. 

Upon completion of a modernization 
program, the IHA shall submit the actual 
modernization cost certificate, in a form 
prescribed by HUD, to the HUD field 
office for review, audit verification, and 
approval. The IHA shall immediately 
remit any excess funds provided by 
HUD. The audit shall follow the 
requirements of 24 CFR part 44, Non- 
Federal Government Audit 
Requirements. If the audited 
modernization cost certificate indicates 
that there are still excess funds, the IHA 
shall remit the excess funds as directed 
by HUD. If the audited modernization 
cost certificate discloses unauthorized 
expenditures, the IHA shall take such 
corrective actions as HUD may direct. 
(Approved by the Office of Management and 
a under OMB control number 2577- 
0049 


$ 905.670 Modernization and energy 
conservation standards. 


(a) All improvements funded under 
this subpart, which may include 
alterations, betterments, additions, 
replacements or non-routine 
maintenance, shall meet the HUD 
modernization standards, described in 
paragraph (b) of this section and 
established to provide decent, safe, and 
sanitary living conditions in IHA-owned 
and IHA-administered housing, and the 
HUD energy conservation standards for 
cost-effective energy conserving 
improvements in such projects, 
described in paragraphs (c) and (d) of 
this section. 

(b) The modernization standards are 
standards which will provide decent, 
safe, and sanitary living conditions in 
Indian housing, including corrections of 
violations of basic health and safety 
codes, and address all deficiencies, 
including those related to deferred 
maintenance, in order to meet the intent 
of HUD’s minimum property standards 
as they could reasonably be applied to 
existing housing. In addition, these 
standards cover improvements relating 
to site and building security. The 

tion standards are contained 
in HUD Handbook 7485.2, as revised, 
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Public and Indian Housing 
Modernization Standards, and in other 
documents cited in the Handbook. 

(c) The energy conservation standards 
are standards for the installation of 
cost-effective energy conserving 
improvements, including solar energy 
systems. The energy conservation 
standards provide for the conducting or 
updating of energy audits, including 
cost-benefit analyses of energy saving 
opportunities, in order to determine 
which measures will be cost effective in 
conserving energy. The energy 
conservation standards are contained in 
the HUD Workbook, Energy 
Conservation for Housing, and in other 
documents cited in the Workbook. 

(d) Life-cycle cost-effective energy 
performance standards established by 
HUD to reduce the operating costs of 
Indian housing projects over the 
estimated life of the buildings shall 
apply to projects modernized under this 
subpart. These standards are contained 
in HUD Handbook 7418.1, as revised, 
Life-Cycle Cost Analysis for Utility 
Combinations. 


(Information collection requirements 
contained in this section have been approved 
by the Office of Management and Budget 
under the Paperwork Reduction Act of 1980 
and assigned OMB control number 2577- 
0024) 


Subpart J—Operating Subsidy 


§ 905.70! Purpose and applicability. 

(a) Implementation of section 9{a). (1) 
The purpose of this subpart is to 
establish standards and policies for the 
distribution of operating subsidy in 
accordance with section 9(a) of the 
United States Housing Act of 1937, 42 
U.S.C. 1437g. Section 9(a) authorizes the 
Secretary of Housing and Urban 
Development (HUD) to make annual 
contributions for the operation of IHA- 
owned rental housing (operating 
subsidy). 

(2) This subpart establishes standards 
for the cost of providing comparable 
services as determined in accordance 
with a formula representing the 
operations of a prototype well-managed 
project, taking into account the 
character and location of the project and 
the characteristics of the families 
served. These standards, policies and 
procedures are called the Performance 
Funding System (PFS), as described in 
this subpart. The provisions of PFS are 
intended to recognize and give an 
incentive for efficient end economical 
management and to avoid the 
expenditure of Federal funds to 
compensate for excessive costs . 
attributable to poor or inefficient 
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management. PFS is intended to provide 


(b) Applicability. This subpart is 
applicable to all IHA-owned rental units 
under Annual Contributions Contracts, 
except those in the State of Alaska. This 
subpart is not applicable to the section 
23 Leased Housing Program, the section 

Assistance Payments 


p 
the applicable subpart of this rule 
(subpart E for Mutual Help and subpart 
G for Turnkey III). Operating subsidy 
payments to the IHAs in Alaska for 
rental units are specified in subpart N. 


The amount of operating subsidy for 
which each IHA is eligible shall be 
determined as follows: The projected 
operating income level is subtracted 
from the total expense level (Allowable 
Expense Level plus Utilities Expense 
Level). These amounts are per-unit per- 
month dollar amounts, and must be 
multiplied by the Unit Months 
Available. Transition funding, if 
applicable, and other costs as specified 
in § 905.720(b)-(d) are then added to this 
total in order to determine the total 
amount of operating subsidy for the 
requested budget year, exclusive of 
consideration of the cost of an 
independent audit. As an independent 
operating subsidy eligibility factor, an 
IHA may receive operating subsidy in 
an amount, approved by HUD, equal to 
the actual or estimated cost of the 
independent audit to be prorated to 
operations of the IHA-owned rental 
housing (under § 905.720(a)). See 
§ 905.730 regarding adjustments. 


$ 905.710 Computation of allowable 
expense level. 

The IHA shall compute its Allowable 
Expense Level (AEL) using forms 
prescribed by HUD, as follows: 

(a) Computation of Base Year 
Expense Level. The Base Year Expense 
Level includes payments in lieu of taxes 
(PILOT) required by a Cooperation 
Agreement even if PILOT is not included 
in the approved operating budget for the 
base year because of a waiver of the 
requirements by the local taxing 
jurisdiction({s). The Base Year Expense 
Level includes all other operating 
expenditures as reflected in the IHA’s 


budget for the base 
by HUD except the 


oan to budget years before the 
se 

(5) Allo other expenditures that are not 
normal fiscal year expenditures as to 
amount or as to the purpose for which 
expended; and 

(6) Expenditures that were funded 
from a nonrecurring source of income. 
(b) —— In compliance with 
the above six exclusions, the IHA shall 
adjust the AEL by excluding any of 
these items from the Base Year Expense 
Level if this has not already been 
accomplished. If such adjustment is 
made in the second or some later fiscal 
year of the PFS, the AEL shall be 
adjusted in the year in which the 
adjustment is made, but the adjustment 
shall not be applied retroactively. If the 
IHA does not make these adjustments, 
the HUD Field Office shall compute the 
adjustments. 

(c) Computation of Formula Expense 
Level. The IHA shall compute its 
Formula Expense Level in accordance 
with a HUD prescribed formula that 
estimates the cost of operating an 
average unit in a particular IHA’s 
inventory. The formula takes into 
account such data as the average 
number of bedrooms per unit, the 
average age of buildings, the average 
height of buildings, and the relative 
regional operating cost. It uses weights 
and a local inflation factor assigned 
each year to derive a Formula Expense 
Level for the current year and the 
requested budget year. The weights of 
the formula, the formula itself, and the 
“range” are subject to updating by HUD 
annually or at any other time. This 
updating will be accomplished by 
publication in the Federal Register or by 
notification given directly to IHAs, 
whichever is considered appropriate. 

(d) Computation of Allowable 
Expense Level. The IHA shall compute 
its Allowable Expense Level, using the 
term ” to mean the spread from 
$10.31 below the base year Formula 
Expense Level to $10.31 above it— 
subject to updating of the dollar amount, 
as follows: 

(1) Allowable Expense Level for first 
budget year under PFS where Base Year 
Expense Level does not exceed top limit 
of Range. Every IHA whose Base Year 
Expense Level is below the top limit of 
the range shall compute its AEL for the 
first budget year under PFS by adding 


Sa teeewaonae® Expense 
edjestment under ¢ 905.730 
(a) or Ok 


ae 
accordance with § 


“Ct The neeas (Sores between 
the Formula Expense Level for the base 
year and the Formula Expense Level for 
the first budget year under PFS; and 

(iii) The sum of the Base Year Expense 
Level, and any amounts described in 
paragraphs (d)(1) (i) and (ii) of this 
Fern multiplied by the local inflation 
actor. 

(2) Allowable Expense Level for first 
budget year under PFS where Base Year 
Expense Level is above the top of the 
Range. Every IHA whose Base Year 
Expense Level is above the top of the 

range shall compute its AEL for the first 
budget year under PPS by adding the 
following to its top limit of the range 
(not to its Base Year Expense Level, as 
in paragraph (d)(1) of this section): 

(i) The increase (decrease) between 
the Formula Expense Level for the base 
year and the Formula Expense Level or 
the first budget year under PFS; 

(ii) The sum of the figure equal to the 
top Hah tp ennsne Comene 
(decrease) described in paragraph 
(d)(2)(i) of this section, multiplied by the 
local inflation factor. (If the Base Year 
Expense Level is above the allowable 
expense level, computed as 
above, the IHA may be eligible for 
transition funding under § 905.735. 

(3) Allowble Expense Level for first 
budget year under PFS for a new 
project. A new project of a new IHA or a 
new project of an existing IHA that the 
IHA decides to place under a separate 
ACC, which did not have a sufficient 
number of units available for occupancy 
in the base year to have a level of 
operations representative of a full fiscal 
year of operation is considered to be a 
“new project”. The AEL for the first 
budget year under PFS for a “new 
project” will be based on the AEL for a 
comparable project, as determined by 
the HUD Field Office. The IHA may 
suggest a project or projects it believes 
to be comparable. 

(4) Allowable Expense Level for 
budget years after the first budget year 
under PFS that begins on or after April 
1, 1966. For each budget year after the 
first budget year under PFS that begin 
on or after April 1, 1986, the AEL shall 
be computed as follows: 

(i) The allowable expense level shall 
be increased by any increase to the AEL 
approved by HUD under § 905.720(c); 

(ii) The AEL for the current budget 
year also shall be increased (or 
decreased) by either; 
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(A) Hf the IHA has not 


multiplied by the local inflation factor. 


Example: 

FY 1987. Assume that: {1} The THA has 
experienced no change in the number of its 
units, (2) the AEL for the IHA’s FY 1986 is 


1. Allowable Expense Level for FY 
BB ceccsccrnsnerrenmsessesserseenseenssereescenecsseee 

’ 2 Delta: Increase (or Decrease) in 
Formula Expense Level ($64.00 x 

3. Sum fline 1 plus line 2)............00 
4. Local Inflation Pactor 0c 


adjustment was used), § stories and 4 
bedrooms. 


Also assume that Formula Expense Level 
calculated 


percent 
AEL for FY 1988 is $89.16, computed as 
follows: 


1. Allowable Expense Level for 
I acciitatetecetscaesintsnccrscnsnstiscnidesions 
‘ 2. Delta for Decrease) in Formula 
Expense Level ......-.cessessceesesseesvesene 


3. Sum {line I plus line 2) 
4. Local Inflation Factor 


line 4 of the example is the same one used in 
determining the Formula Expense Levels. 

(5) Adjustment of Allowable Expense 
Level for budget years after the first 
budget year under PFS. ponte A adjust 
the AEL of budget years after the first 
year under PFS under the provisions of 
§ 905.710{b) or § 905.720{c). 


§ 905.715 Computation of utilities expense 


(a) General. In recognition of the rapid 
rises which ocour in utilities costs, the 
wide diversity among IHAs as to types 
of utilities services used and the manner 
in which utilities payments are allocated 
between IHAs and tenants, and the fact 
that utilities rates charged by suppliers 
are beyond the control of the IHA, the 
PFS treats utilities expenses separately 


expense 
the PFS provides for computation of the 


amount of operating subsidy for utilities 
costs based upon a calculated utilities 


provided in 
paragraph {b) of this section. The AUCL 


for space heating utilities will be 


submitted to HUD will be used as the 
utilities rates for the requested budget 
year, except that, when the appropriate 
utility commission has, before the date 


changes to be applicable during the 
requested budget year, the future 
approved rates may be used as the 
utilities rates for the entire requested 
budget year. 

(c) Computation of Utilities 
Consumption Level. The AUCL used to 
compute the utilities expense level of an 
IHA for the requested budget year will 
be based upon the availability of 
consumption data. For project utilities 
where consumption data is available for 
the entire rolling base period, the 
computation will be in accordance with 
paragraph {c)(1) of this section. For 
project utilities (other than new 
projects) where the consumption data is 
not available for the entire rolling base 
period, the computation will be in 
accordance with paragraph (c)(2) of this 
section. For new projects, the 
computation will be in accordance with 
paragraph {c)(3) of this section. The 
AUCL for all of an IHA’s projects is the 
sum of the amounts determined using 
paragraphs (c) (1), (2), and (3) of this 
section, as appropriate. 

(1) Rolling Base Period System. For 
project utilities with consumption data 
for the entire rolling base period, the 
AUCL is the average amount consumed 
per unit per month during the rolling 
base period, adjusted in accordance 
with paragraph (d) of this section. The 
IHA shall determine the average amount 
of each of the utilities consumed during 
the rolling base period (i.e., the 36-month 
period ending 12 months prior to the first 
day of the requested budget year). 


compute the AUCL submitted with the 
operating budgets. 
(ii) An example of a rolling base is as 


ee Rolling base period 
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(2) Alternative method where data is 
not available for the entire rolling base 
period: 

(i) If the IHA has not maintained or 
cannot recapture consumption data 
regarding a particular utility from its 
records for the whole rolling base period 
mentioned in paragraph (c)(1) of this 
section, it shall submit consumption 
data for that utility for the last 24 
months of its rolling base period to the 
HUD Field Office for approval. If this is 
not possible, it shall submit 
consumption data for the last 12 months 
of its rolling base period. The IHA also 
shall submit a written explanation of the 
reasons that data for the whole rolling 
base period is unavailable. 

(ii) In those cases where an IHA has 
not maintained or cannot recapture 
consumption data for a utility for the 
entire rolling base period, comparable 
consumption for the greatest of either 36, 
24, or 12 months, as needed, shall be 
used for the utility for which the data is 
lacking. The comparable consumption 
shall be estimated based upon the 
consumption experienced during the 
rolling base period of comparable 
project(s) with comparable utility 
delivery systems and occupancy. The 
use of actual and comparable 
consumption by each IHA, other than 
those IHAs defined as new projects in 
paragraph (c)(3) of this section, will be 
determined by the availability of 
complete data for the entire 36-month 
rolling base period. Appropriate utility 
consumption records, satisfactory to 
HUD, shall be developed and 
maintained by all IHAs so that a 36- 
month rolling average utility 
consumption per unit per month under 
paragraph (c)(1) of this section can be 
determined. 


(iii) If an IHA cannot develop the 
consumption data for the rolling base 
period or for 12 or 24 months of the 
rolling base period, either from its own 
project(s) data, or by using comparable 
consumption data the actual per-unit 


used as the utilities expense lev 
no change factor shall be applied. 
(3) Computation of Allowable Utilities 
umption Levels for New Projects. 
(i) A new project, for the purpose of 
establishing the rolling base period and 


Se aa 
(A) A project that had not been in 
opera 


ted budget year 
*B) f A project that du dng or after the 
rolling base period, has experienced 
conversion from one energy source to 
another; interruptible service; 
deprogrammed units, a switch from 
tenant-purchased to IHA-supplied 
utilities; or a switch from IHA-supplied 
to tenant- utilities. 

(ii) The actual consumption for new 
re re ae mama 
distort the rolling base period in 
— with a method prescribed by 


a ‘Adjustment to utilities used for 
space heating. For my utilities = 
consumption data for the entire rolling 
base period, and for new projects, 
consumption of utilities used for space 
heating shall be adjusted, after the end 
of the affected year, using a change 
factor as follows: ling base 


(1) Adjustment of the rolling 
period data—{i) Use of Change Fotos 

A change factor vate developed each 
year by HUD that indicates the 
relationship of the affected IHA fiscal 
average HDD of the rolling bane period. 
a o ro peri 
This change factor is to be used to 
establish an AUCL for utilities used for 
space heating which reflects the severity 
of the winter weather of the affected 
IHA fiscal year. The 

developed by the Nati 

Center of the Department of 

for each established standard weather 


is greater than 1.000, it means that the 
HDD of the affected fiscal year were 
greater than the average annual HDD of 
the rolling base period. 
An example of the effect of the 
an Geaerap sae pain 


Change Factor is (5,250 divided by 
5,000) = 1.050 
Adjusted Rolling Base Period average 
for heating purposes (1,000 
X 1.060)= 1,050 gallons 
(ii) Application of Change Factor to 
Consumption of the Rolling Base Period. 


The change factor is to be applied only 
to the consumption readings of meters of 
utilities, or gallons of oil, or tons of coal 


consump 

readings of meters of utilities not used 
for the purpose of generating heat; e.g., 
water and sewer or electricity used 
solely for non-heating purposes. The 
change factor shall be applied to the 
total consumption reading of meters of 
utilities, or gallons of oil, or tons of coal 
used for heating even though the same 
meter or same energy source is used for 
a entateciinde tania 

on the same meter or 
ss asediet cisectadion ath sien 
heating of water. Such consumption for 
each fiscal year of the rolling base 
eat ps tar pase ten 
factor. The adjusted consumption for 
each year shall be totalled. These totals 
then will be averaged. The consumption 
readings of meters of utilities not used 
for heating (not adjusted by the change 
factor) shall be included in the total 

on. 


factors of less than 1.000. Change factors 
are listed by county. If an IHA manages 
units in more than one county and those 
counties have different change factors, 
the above calculation shall be done 

the units in each county and 


(A) If within one county, use that 
county’s change factor; or 

(B) If the city abuts more than one 
county, use the average of the change 
factors of the contiguous counties. 





(2) Adjusted Consumption for New 


(i) Use of Change Factor. For new 
projects, the IHA shall apply the change 


ting. 

(ii) Application of Change Factor to 
Consumption of New Projects. The 
annual AUCL for new projects shall be 
adjusted by applying the change factor 
to the estimated consumption where the 
utility is used for heating in part or in 
total. This consumption shall be from a 
comparable project during the 
permissible rolling base period. Any 
other consumption of this utility which 
is not used for shall not be 
adjusted by the change factor, but the 
estimated annual consumption based 


during the permissible rolling 
period shall be added to the adjusted 
consumption. 
(e) Utilities Expense Level Where 

ion Data for the Full Rolling 
Base Period is Unevailable. ff an THA 
does not obtain the consumption data 
for the entire rolling base period, or for 
12 or 24 months of the rolling base 
period, either for its own project(s) or by 
using comparable consumption data as 
required in paragraph (c)(2) of this 
section, it shall request HUD Field 
Office approval to use actual per-unit 
per-month utility expenses. These 
expenses shall exclude utilities labor 
and other utilities expenses. The actual 
per-unit per-month utility expenses shall 
be taken from the year-end statement of 


(c){2){i) were approved by the Office of 
Management and Budget under OMB control 
number 2577-0029.) 


$905.720 Other Costs. 

(a) Costs of Independent audits. (1) 
Eligibility to receive operating subsidy 
for independent audits is considered 
separately from the PFS. However, the 
IHA shail not request, nor will HUD 
approve, an operating subsidy for the 
cost of an independent audit if the audit 
has been funded by subsidy in a prior 
year or the subsidy would create 
residual receipts after provision for the 
operating reserve. The IHA's estimate of 
cost of the independent audit is subject 
to adjustment by HUD. If the IHA 
requires assistance in determining the 
amount of cost to be estimated, the HUD 
Field Office should be contacted. 

(2) An IHA that is required by the 
Single Audit Act (see 24 CFR part 44) to 
conduct a regular independent audit 
may receive operating subsidy to cover 
the cost of the audit. The amount shall 
be prorated between the IHA’s 
development cost budget and its 
operating budget, as appropriate. The 
estimated cost of an independent audit, 
applicable to the operations of IHA- 
owned rental housing, is not included in 
the allowable expense level, but it is 
allowed in full in computing the amount 
of operating subsidy under § 905.705. 

(3) An IHA that is exempt from the 
audit requirements of the Single Audit 
Act (24 CFR part 44) may receive 
operating subsidy to offset the cost of an 
independent audit chargeable to 
operations (after the end of the initial 
operating period) if the IHA chooses to 
have an audit. 

(b) Costs Attributable to Units 
Approved for Deprogramming and 
Vacant. Units approved for 
deprogramming are those for which the 
IHA’s formal request has been approved 
by HUD but for which deprogramming 
has not been completed. Costs for these 
units may be eligible for inclusion, but 
must be limited to the minimum services 
and protection necessary to protect and 
preserve the units until the units are 
deprogramed. Costs attributable to units 
temporarily unavailable for occupancy 
because they are utilized for IHA 
related activities are not eligible for 
inclusion. In determining the PFS 
operating subsidy, these units shall not 
be included in the calculation of unit 
months ornate approved for 


documentation 
regarding direct costs attributable to 
such units shall be included as of 
the operating budget in which the IHA 


requests operating subsidy for these 
units. If the IHA requires assistance in 
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this matter, the HUD Field Office should 
be contacted. 

(c) Costs attributable to changes in 
Federal law or regulation. In the event 
that HUD determines that enactment of 
a Federal law or revision in HUD or 
other Federal regulation has caused or 
will cause a significant increase in 
expenditures of a continuing nature 
above the allowable expense level and 
utilities expense level, and upon a 
determination that sufficient other funds 
are not available to cover the required 
expenditures, HUD may in HUD’s sole 
discretion decide to prescribe a 
procedure under which the IHA may 
apply for or may receive an increase in 
operating subsidy. 

(d) Costs beyond the control of the 
JHA. Costs attributable to unique 
circumstances that are beyond the 
control of the IHA and were not 
reflected in the IHA's Base Year 
Expense Level may be considered for 
supplemental operating subsidy funding. 
Where costs were reflected in the IHA’s 
Base Year Expense Level, but the rate of 
increase for such costs is greater than 
the prescribed PFS inflation rate(s), then 
the increase in excess of that provided 
by the inflation rate may be considered 
for supplemental operating subsidy 
funding. The IHA must submit to the 
HUD Field Office complete 
documentation relating to these cost 
items which it claims to be beyond its 
control. Such documentation shall not 
be submitted as part of the requested 
operating budget, but shall be submitted 
separately as an addendum to the 
budget. The IHA also must show that 
these additional costs cannot be funded 
from its own resources. In the event that 
excess funds are available after making 
all payments approvable under 
$§ 990.705 and 905.720 of these 
regulations, HUD may, in HUD’s sole 
discretion, solicit, evaluate and approve 
or disapprove, in full or in part, these 
requests for additional operating 
subsidy for costs beyond the control of 
the IHA. 

(Approved by the Office of Management and 
Budget under OMB control number 2577- 
0029) 


§ 905.725 Projected operating income 
level. 


(a) Policy. PFS determines the amount 


of operating subsidy for a particular IHA 
based in part upon a projection of the 


actual dwelling rental income and other 
income for the particular IHA. The 
projection of dwelling rental income is 
obtained by computing the average 
monthly rental charge per unit 
for the IHA, and projecting this amount 
for the requested budget year by 
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applying an upward trend factor 
(subject to updating) of 3 percent, and 
multiplying this amount by the projected 
occupancy percentage for the a 
budget year. Nondwelling income 

ajeaaal by the IHA subject to 
adjustment by HUD. There are special 
provisions for projection of dwelling 
rental income for new projects. 

(b) Computation of projected average 
monthly dwelling rental income. The 
projected average monthly dwelling 
rental income per unit for the IHA is 
computed as follows: 

(1) Average monthly dwelling rental 
charge per unit. The dollar amount of 
the average monthly dwelling rental 
charge per unit shall be computed on the 
basis of the total dwelling rental charges 
(total of the adjusted rent roll amounts) 
for all project units, as shown on the 
rent roll control and analysis of dwelling 
rent charges, which the IHA is required 
to maintain, for the first day of the 
month which is six months before the 
first day of the requested budget year, 
except that if a change in the tota}of the 
rent rolls has occurred in a subsequent 
month which is before the beginning of 
the requested budget year and before 
the submission of the requested budget 
year operating budget, the IHA shall use 
the latest changed rent roll for the 
purpose of the computation. This 
aggregate dollar amount shall be divided 
by the number of occupied dwelling 
units as of the same date. 

(2) Three percent increase. The 
average monthly dwelling rental charge 
per unit, computed under paragraph 
(b)(1) of this section, is increased by 3 


of the IHA for the requested budget 
year. 

(3) Projected occupancy percen 
The IHA shall determine its Seienied 
percentage of occupancy for all project 
units (projected occupancy percentage) 
as follows: 

(i) High occupancy IHAs. If the IHA’s 
actual occupancy percentage (see 
§ 905.760} is equal to or greater than 97 
percent, the IHA's projected occupancy 
percentage is 97 percent. 

(ii) High occupancy IHAs exclusive of 

scheduled modernizati. 


percentage as its projected occupancy 
percentage if the IHA has five or fewer 
vacant units other than vacant, on- 


schedule modernization units described 
“ee (b)(3)(v) of ‘ane section. 
Low occupancy IHAs with an 


ap, se 
Plan (COP). If the IHA has an ectual 


on-schedul 
described in paragraph (0) (b)(3)(v) of this 
section and if the IHA a HUD- 
approved COP, the IHA’s Seoeiee 
occupancy percentage is determined 
under § 905.770(h). 

(iv) Low occupancy JHAs without an 
approved COP. (A) The IHA shall use 97 
percent as its projected occupancy 
percentage, if the IHA: (7) Has an actual 


oocupancy 
less than 97 
five vacant units, not solely because of 
vacant, on-schedule modernization units 
described in paragraph (b)(3)(v) of this 
section; and the IHA: 

(2) () Has completed the term of its 
approved COP but has not achieved a 97 
percent actual occupancy percentage or 
has not had five or fewer vacant units 
other than vacant, on-schedule 
modernization units described in 
paragraph (b)(3){v) of this section, or 

(i) Is auth to submit a COP but 
elects not to submit one, or 

(iii) Submits a COP that is 
ae by HUD. 


) thstanding the 
in paragraph (b)(3){iv) (A) that 97 
percent be the pro occupancy 
percentage, a low occupancy IHA which 
satisfies all the conditions described in 
paragraph (b)(3)(iv){A)(2)() above, may 
adjust the 97 percent projected 


ent 


occupancy percentage to discount units 
that are vacant for reasons beyond its 
control, as provided in § 905.770{i). 

(v) Vacant, on-schedule 
modernization units, Vacant, on- 
schedule modernization units are vacant 
units in an otherwise occupiable project 
that has received funding for 
modernization the 
comprehensive improvement assistance 
program (Subpart I) or other sources; 
and for which 


(A) ee units 
will be occupied on completion of 


occupancy percentage under 
(b)(3) of this section shall be multiplied 


by the projected average monthly 
dwelling rental charge under paragraph 
(b)(2) of this section to obtain the 


en ee 


(c " (aeteemibatiigs monthly 
dwelling rentel charge per unit for new 


(1) If the IHA has another project or 
projects under management which are 
comparable in terms of elderly and 
nonelderly tenant composition, the IHA 
shall use the projected average monthly 
dueling ented chiags Sic dda deedelt 


or projects. 

(2) If the IHA has no other projects 
which are comparable in terms of 
elderly and nonelderly tenant 
composition, the HUD Field Office will 


projects, 
projects located in the area. 
(d) Estimate of additional dwelling 
rental income. After implementation of 
enacted 


tenants of projects, each IHA shall 
submit a revision of its annual operating 
budget showing an estimate of any 
change in rental income which it 
anticipates as the result of the 


for each unit over 1,000, subject to a 





total maximum deduction of $250,000. In 
all cases, the estimated investment 
approval. See #6087300) . 

( 

(2) Other Income. All [HAs shall 
ah eanioaateas 
experience and a reasonable projection 
for the requested budget year, which 
estimate shall be subject to HUD 


al 

PB) Total The estimated total amount 
of income from investments and other 
income, as approved, shall be divided 
by the number of unit months available 
to obtain a per-unit per-month amount. 
Such amount shall be added to the 
projected average dwelling rental 
income per unit to obtain the projected 
operating income level. 

(f) Required adjustments to estimates. 
The IHA shall submit year-end 
adjustments of projected operating 
income levels in accordance with 
§ 905.730(b), which covers investment 
income. 

(Information collection requirements 

ont pn nae 

section have _— approved by the Office of 
and Budget under control 


Adjustments. 
Adjustment information submitted to 
HUD under this section must be 
ie see 


(a) “Seadean Year Expense 
Level—{1) Eligibility. An THA with 
projects that have been in management 
for at least one full fiscal year, for which 
operating subsidy is being requested 
under the formula for the first time, may, 
during its first budget year under PFS, 
request HUD to increase its Base Year 
Expense Level. Included in this category 
are existing IHAs requesting subsidy for 
a project or projects in operation at least 
one full fiscal year under separate ACC 
for which operating subsidy has never 
been paid, except for IPA audit costs. 
This request may be granted by HUD, in 
its discretion, only where the IHA 
establishes to HUD's satisfaction that 
the Base Year Expense Level computed 
under § 905.710{a) will result in 
operating subsidy at a level insufficient 
to support a reasonable level of 
essential services. The approved 
increase cannot exceed the lesser of the 
per-unit per-month amount by which the 
top of the range exceeds the Base Year 
Expense Level or $10.31. 

(2) Procedure. An IHA that is eligible 
for an adjustment under paragraph (a)(1) 
of this section may only make a request 
for such adjustment once for projects 
under a particular ACC, at the time it 
submits the operating budget for the first 
budget year under PFS. Such request 


shall be submitted to the HUD Field 
Office, which will review, modify as 
necessary, and approve or disapprove 
the request. A request under this 
paragraph must include a calculation of 
the amount per-unit per-month of 
requested increase in the Base Year 
Expense Level, and must show the 
requested increase as a percentage of 
the Base Year Expense Level. 

(b) Adjustments to estimated 
investment income. An THA that has an 
estimated average cash balance of at 
least $20,000 must submit a year-end 
adjustment to the estimated amount of 
investment income that was used to 
determine subsidy eligibility at the 
beginning of the IHA's fiscal year. The 
amount of the adjustment will be the 
difference between the estimate and a 
target investment income amount based 
on the actual average yield on 91-day 
Treasury bills for the IHA’s fiscal year 
being adjusted and the actual average 
cash balance available for investment 
during the IHA's fiscal year, computed 
in accordance with HUD requirements. 
HUD will provide the IHA with the 
actual average yield on 91-day Treasury 
bills for the IHA’s fiscal year. Failure of 
an IHA to submit the required 
adjustment of investment income by the 
date due may, in the discretion of HUD, 
result in the withholding of approval of 
future obligation of operating subsidies 
until the adjustment is received. 

(c) Adjustments to Utilities ae 
Level. An IHA receiving operating 
subsidy under § 908.705, excluding those 
IHAs that receive operating subsidy 
solely for IPA audit (§ 905.720(a)), must 
submit a year-end adjustment regarding 
the utility expense level approved for 
operating subsidy eligibility purposes. 
This adjustment, which will compare the 
actual utility expense and consumption 
for the IHA fiscal year to the estimates 
used for subsidy eligibility purposes, 
shall be submitted on forms prescribed 
by HUD. This request shall be submitted 
to the HUD Field Office by a deadline 
established by HUD, which will be 
during the IHA fiscal year following the 
IHA fiscal year for which an operating 
subsidy was received by the IHA, 
exclusive of a subsidy solely for IPA 
audit costs. Failure to submit the 
required adjustment of the utilities 
expense level by the due date may, in 
the discretion of HUD, result in the 
withholding of approval of future 
obligation of operating subsidies until it 


which the adjustment is applicable, 


except as provided in paragraph (c)(5) of 
this section or unless a repayment plan 
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is necessary as noted in paragraph (d) of 
this section. 

(1) A decrease in utilities expense 
level because of decreased utility 
rates—to the extent funded by operating 
subsidy—will be deducted by HUD from 
future operating subsidy payments. 

(2) An increase in utilities expense 
level because of increased utility rates— 
to the extent funded by operating 
subsidy—will be fully funded by 
residual receipts, if available during that 
fiscal year, or by increased operating 
subsidy, subject to availability of funds. 

(3) Fifty percent of any decrease in 
utilities expense level attributable to 
decreased consumption will be retained 
by the IHA; 50 percent will be offset by 
HUD against subsequent payment of 
operating subsidy. 

(4) An increase in utilities expense 
level attributable to increased 
consumption will be fully funded by 
residual receipts after provision for 
reserves, if available; if not available 
and if the increase would result in a 
reduction of the operating reserve below 
the authorized maximum, 50 percent of 
the amount of the reduction below such 
maximum will be funded by increased 
operating subsidy payments subject to 
the availability of funds, if such excess 
utility consumption was attributable to 
causes that were beyond the control of 
the IHA. 

(5) In emergency cases, where an IHA 
establishes to HUD's satisfaction that a 
severe financial crisis would result from 
a utility rate increase, an adjustment 
covering only the rate increase may be 
submitted to HUD at any time during the 
IHA’s current budget year. Unlike the 
adjustments mentioned in paragraphs 
(c)(1) through (c)(4) of this section, this 
adjustment shall be submitted to the 
HUD Field Office by revision of the 
original submission of the estimated 
utility expense level for the fiscal year 
to be adjusted. 

(6) Supporting documentation 
substantiating the requested 
adjustments shall be retained by the 
IHA HUD audit. 

(d) Requests for adjustments to 
projected average monthly dwelling 
rental income. Requests for adjustments 
to projected average monthly dwelling 
rental income may be made as follows: 

(1) Criteria for granting request. An 
IHA may request an adjustment to 
projected average monthly dwelling 
rental income under PFS if the IHA can 
establish to HUD's satisfaction that the 

amount computed under 
$ 905.725 was not attained because of 
circumstances beyond the control of the . 
IHA, such as a substantial increase in 
general unemployment in the locality, or 
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because of a revision of the IHA's rent 


request for adjustments may be 
submitted to HUD at an earlier time. 

(e) Additional HUD-initiated 
adjustments. Notwithstanding any other 


adjustment in the amount of the IHA’s 


operating subsidy as result of data 
subsequently available to HUD which 


would cause a severe financial 

on the IHA, the HUD Field Office may 
establish a recovery schedule which 
represents the minimum number of 
years needed for repayment. 


If an IHA’s Base Year Expense Level 
exceeds its allowable expense level, 
computed as provided in § 905.710, for 
any budget year under PFS, the IHA 
may be eligible for —— 


Base Year Expense Level and the 
allowable expense level for the 
requested budget year, multiplied by the 
number of unit months available. HUD 
shall have the right to discontinue 
payment of all or part of the transition 


efforts satisfactory to HUD to improve 
its management performance. 


$905.740 Operating reserves. 
BD tar ye tse renew 


provide operating subsidy to augment 
the IHA's operating reserve. However, 
the full amount of the IHA’s operating 
— — ——— 
the IHA, and some part or all of this 
amount may be used to augment the 
operating reserve as long as the 
estimated year-end reserve balance, as 
shown in the approved operating budget 
for the year for which the funds are 
requested, does not exceed the 
maximum operating reserve amount as 
shown in the same operating budget. 


§ 905.745 Operating budget submission 
and approval. 
(a) Required board resolution. In 


commissioners 
stating that the board has reviewed and 


approved the operating budget or 
eer 
send 


(2) That the financial plan is 
reasonable in that: 
(i) It indicates a source of funding 
adequate to cover all proposed 
tures. 


expendi 
(ii) It does not provide for use of 
Federal funding in excess of that 
payable under the provisions of these 
ations. 


at! That all agoopeens rental 


charges 
will be consistent with 


oud es law and the annual 
contributions contract. 

(b) HUD limited budget 
review. Detailed HUD review of the 
operating budgets or operating budget 
revisions normally will be limited to the 
prescribed PFS forms. Under this 


that is 
rh ee ae incomplete, 


OS Le 
errors applica accounting 
procedures, or is otherwise 


operating budget or operating budget 
revision. 


ok” Withdrawal by HUD of limited 
jperating review. HUD reserves 
tee teh ot and Sime to dieuiate gun to 


a review 
(b) of this section 


provided in paragraph 
if HUD finds that the IHA is operating 
threatens 


serviceability, efficiency, or 
stability of the housing, HUD will notify 
the IHA that the limited review as 
eee eee 
is being reinsta’ 
(apo yh fe of Managment 
Budget under OMB control number 
0026.) 
§ 905.750 Payment procedure for 
operating subsidy under PFS. 

ret le hoy 

ts subsidy 


quarterly payments of 
operating subsidy shall be made, as 





provided in paragraph (a) of this section, 
based upon the amount of the IHA’s 
operating subsidy for the previous 
budget year or such other amount as 
HUD may determine to be appropriate. 
(c) Availability of funds. In the event 
that insufficient funds are available to 
make payments approvable under PFS 
for operating subsidy payable by HUD, 
HUD shall have complete discretion to 
revise, on a pro rata basis or other basis 
established by HUD, the amounts of 
operating subsidy to be paid to IHAs. 


§$ 905.755 Payments of operating subsidy 
conditioned upon reexamination of income 
of families in occupancy. 

(a) Policy. The income of each family 
must be reexamined at least annually 
(see subpart D). IHAs must be in 
compliance with this reexamination 
requirement to be eligible to receive full 
operating subsidy payments. 

(b) JHAs in compliance with 
requirements. Each submission of the 
original operating budget for a fiscal 
year shall be accompanied by a 
certification by the IHA that it is in 
compliance with the annual income 
reexamination requirements and that 
rents have been or will be adjusted in 
accordance with subpart D of this part. 

(c) JHAs not in compliance with 
requirements. Any IHA not in 
compliance with the annual income 
reexamination requirement at the time 
of operating budget submission shall 
furnish to the HUD Field Office a copy 
of the procedure it is using to attain 

compliance and a statement of the 
oaiuber of families that have undergone 
reexamination during the twelve months 
preceding the date of the operating 
budget submission, or the revision 
thereof. If, on the basis of such 
submission, or any other information, 
the Field Office Director determines that 
the IHA is not substantially in 
compliance with the annual income 
reexamination requirement,.HUD shall 
withhold payments to which the IHA 
might otherwise be entitled under this 
part, equal to his or her estimate of the 
loss of rental income to the THA 
resulting from its failure to comply with 


under OMB control number 2577-0026) 
§ 905.760 Determining Actual Occupancy 
Percentage. 


For each requested budget year 
beginning on or efter July 1, 1208, the 
IHA shall determine the percentage of 
occupancy for all project units included 
in the unit months available (actual 


occupancy percentage), at its option, 


either for the last day of the month that 
ends six months before the beginning of 
the requested budget year, or based on 
the average occupancy during the month 
ending six months before the beginning 
of the requested. budget year. If the IHA 
elects to use an average, it shall 
maintain a record of its computation of 
its actual occupancy percentage. The 
actual occupancy percentage shall be 
adjusted to reflect expected changes in 
occupancy because of modernization, 
new development, demolition or 
disposition in order to reflect the 
expected average occupancy rate 
throughout the year. [f, after that date, 
there are changes, up or down, in 
occupancy because of modernization, 
new development, demolition, or 
disposition not reflected in the 
adjustment, the IHA shall submit a 
budget revision to reflect the actual 
change in occupancy due to these 
actions. 


§$ 905.770 Comprehensive occupancy pian 
requirements. 


(a) IHAs that may submit a 
Comprehensive Occupancy Plan. An 
IHA may prepare and submit a COP to 
HUD in accordance with the provisions 
of this section: 

(1) For its first requested budget year 

on or after July 1, 1986, if the 
THA has an actual occupancy 
percentage (§ 905.760) less than 97 
percent, and has more than five vacant 
units, not solely because of vacant, on- 
schedule modernization units {as 
defined in § 905.725(b)(3)(v)); or 

(2) For a requested budget year 
beginning on or after July 1, 1987, if: 

(i) The IHA projects an actual 
occupancy percentage (§ 905.760) for the 
requested budget year of less than 97 
percent and has more than five vacant 
units, other than vacant, on-schedule 
modernization units; 

(ii) The IBA is not currently a low 
occupancy IHA, that is, the IHA had an 
actual occupancy percentage 
determined under § 905.760 for the 
current requested budget year that 
equalled or exceeded 97 percent or had 
five or fewer vacant units other than 
vacant, on-schedule modernization 
units; and 

(iii) The IHA is not currently under a 
COP. 


(b) Comprehensive Occupancy Plan 
content. A COP shall provide a general 
IHA-wide strategy for returning to 
occupancy or deprogramming all vacant 
units and a specific —_! for 
returning to occupancy o 
deprogramming units for oth project 
that has an occupancy percentage of 
1ess than 97 percent. 
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(1) The general IHA-wide strategy for 
returning to occupancy or 
deprogramming all vacant units shall 
specify management actions the IHA is 
taking or intends to take to eliminate 
vacancies, such as revised occupancy 
policies, actions to reduce time to return 
vacated units to occupancy, and 
identification of the need to use the 
exception for nonelderly tenants in 
elderly projects, and shall include a 
schedule for completing these actions. 

(2) The project-specific strategy shall: 

(i) Identify each project that has a 
percentage of occupancy less than 97 
percent. 

(ii) State the project-specific actions 
the IHA is taking or intends to take to 
eliminate vacancies, such as (A) 
modernization, (B) demolition, (C) 
disposition, (D) change in occupancy 
policy, or (E) physical or management 
improvements; and 

(iii) For each project identified, 
include a schedule for completing these 
actions and returning the units to 
occupancy 

(3) The C COP shall also include yearly 
IHA-wide occupancy goals and yearly 
occupancy goals for each project with 
an occupancy rate below 97 percent 
stated for each year until there is a 
projected IHA-wide occupancy rate of 
at least 97 percent or an estimate that 
the IHA will have five or fewer vacant 
units, excluding units that are vacant, 
on-schedule modernization units. These 
goals should reflect the average 
occupancy percentage for each year. 
The yearly occupancy goals (both IHA- 
wide and project specific) for the first 
year of a COP that is submitted with an 
IHA's budget for its first requested 
budget year beginning on or after July 1, 
1986, shall take into account actions 
taken by the IHA from August 2, 1985, to 
reduce vacancies. 

(c) Time for submitting a 


* Comprehensive Occupancy Plan. An 


IHA that submits a COP to HUD for 
approval in accordance with paragraph 
(a) of this section shall submit the COP 
with its budget. 

(d) Maximum term of a 
Comprehensive Occupancy Plan. (1) 
Except as provided in paragraph (d)(2) 
of this section, a COP: 

(i) Submitted for an IHA's first 
requested budget year beginning on or 
after July 1, 1986, shall be fora period . 
approved by HUD as reasonable, which 
shall not exceed five years; or 

(ii) submitted for a requested budget 
year beginning on or after July 1, 1987, 
shall be for a period of one or two years. 
as approved by HUD. 

(2) A COP that exceeds the maximum 
period provided in paragraphs (d)(1) (i) 
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or (ii) of this section may be approved 


before the approval of the COP. 
(e) Local go body review. The 


verning 
IHA shall have the COP reviewed by the 
local governing body for comment and 
shall submit any comments from the 
local governing body to HUD with the 
COP. 


(f) HUD review of Comprehensive 
Occupancy Plan. lf HUD fails to 
approve, disapprove or otherwise 
substantively comment on a COP within 
45 days of receipt of the plan, the IHA- 
wide yearly occupancy goal for the first 
year of the COP shall be considered 
approved for the purpose of determining 
the IHA’s projected occupancy 
percentage under java th) of this . 
section. 

(g) Financially Troubled IHA. If an 
IHA is a financially troubled IHA and 
has an approved workout plan, the COP 
shall be made an addendum to the 
workout plan. 

(h) Projected Occupancy Percentage 
(Comprehensive Occupancy Plan). An 
IHA that has a HUD-approved COP 
shall use as its projected occupancy 
percentage for computing its projected 
operating income level under § 905.725 
the greater of (1) its actual occupancy 
percentage, as determined under 
§ 905.760 or (2) its approved, yeer'y 
IHA-wide occupancy goal, adjusted, as 
necessary, to discount units that are 
vacant for reasons beyond the IHA's 
control, as provided in paragraph (i) of 
this section. 

(i) Units vacant for reasons beyond an 
THA’s control. A vacant unit is 
considered vacant for reasons beyond 
an IHA’s control only if the unit is 
located in a project that meets one of the 
following conditions: 

(1) The IHA has applied for 
modernization, HUD cannot fund the 
project because of lack of sufficient 
funding, and it is expected that the units 
will be occupied when the units are 
modernized. 

(2) The vacant units are vacant, on- 
schedule modernization units. 

(3) The units are vacant because of 
natural disasters, or as a result of a 
court-ordered, or HUD-approved, 
constraints relating to title VI of the 
Civil Rights Act of 1964, or as a result of 
litigation that precludes units from being 
occupied. 

(Information collection requirements 
contained in this section have been approved 


by the Office of Management and Budget 
under OMB control number 2577-0066.) 


(a) Purpose. The purpose of this 

subpart is to implement HUD policies in 
of national energy conservation 
by reducing energy consumption, 

with consequent reduction of operating 
costs of IHA-owned housing projects, by 
requiring that IHAs conduct energy 
audits and undertake certain cost- 
effective, energy conservation measures. 
Energy audits will determine what 
energy conservation measures will be 
cost-effective and will establish 
priorities for funding those measures 
found to be cost-effective. This subpart 
also provides for the establishment of 
utility allowances for tenants based on 
reasonable consumption of utilities by 
an energy-conscious household. 

(b) Applicability. The provisions of 
this subpart apply to all IHAs with IHA- 
owned housing including Mutual Help 


and Turnkey III. 
§ 905.805-§ 905.880 [Reserved] 


§$ 905.885 Utility Allowances. 

(a) Applicability. (1) This section 
applies to all Indian housing dwelling 
units, including those operated under the 
Mutual Help Homeownership Program. 

(2) In rental units where utilities are 
furnished by the IHA but there are no 
checkmeters to measure the actual 
utilities consumption of the individual 


‘units, tenants shall be subject to charges 


for consumption of tenant-owned major 
appliances, or for optional functions of 
IHA- equipment, in accordance 
with paragraph (e) of this section, but no 
utility allowance will be established. 

(b) Establishment of utility 
allowances by IHAs. (1) THAs shall 
establish allowances for IHA-furnished 
utilities for all checkmetered utilities 
and allowances for tenant-purchased 
utilities for all utilities purchased 
directly by tenants from the utilities 
suppliers. 

(2) The IHA shall maintain a record 
that documents the basis on which 
allowances and scheduled surcharges, 
and revisions thereof, are established 
and revised. Such record shall be 
available for inspection by tenants. 

(3) The IHA shall give notice to all 
tenants of proposed allowances and 
scheduled surcharges and revisions 
thereof. Such notice shall be given, in 
the manner provided in the lease or 
homebuyer agreement, not less than 60 
days before the proposed effective date 
of the allowances or scheduled 
surcharges or revisions; shall describe 
with reasonable particularity the basis 


. allowances, scheduled 


shall notify tenants of the place where 
the IHA’s record maintained in 
accordance with paragraph (b)(2) of this 
section is available for inspection; and 
shall provide all tenants an opportunity 
to submit written comments during a 
period expiring not less than 30 days 
before the proposed effective date of the 
allowances or scheduled surcharges or 
revisions. Such written comments shall 
be retained by the IHA and shall be 
available for inspection by tenants and, 
upon request, by HUD. 

_ (4) The IHA shall furnish to HUD, as 


and each revision thereof, 
upon such schedule becoming 
Schedules of allowances and scheduled 
surcharges shall not ordinarily be 
subject to approval by HUD before 
becoming effective but will be reviewed 
in the course of audits or reviews of IHA 
operations. Following such audits or 
reviews, HUD may require additional 
data concerning the IHA’s basis for 
determination of allowances or 
scheduled surcharges, may require 
additional or different relevant data to 
be considered by the IHA in its next 
annual review on an exception basis, 
may require that an IHA submit its 
peepee revision of allowances or 
eduled surcharges to HUD for review 

a approval before such revision being 
proposed is adopted. 

(5) Except where a different standard 
of review is applicable in review 

procedures governed by applicable State 
bus the IHA’s determinations of ve 


revisions thereof shall be final and valid 
unless found to be arbitrary, capricious, 

an abuse of discretion, or otherwise not 

in accordance with the law. 


(Information collection requirements 
contained in this section have been approved 
by the Office of Management and Budget 
under OMB control number 2577-0062) 


(c) Categories for establishment of 
allowances. Separate allowances shall 
be established for each utility and for 
each category of dwelling units 
determined by the IHA to be reasonably 
comparable as to factors affecting utility 
usage. The IHA will establish 
allowances for different size units, in 
terms of numbers of bedrooms. Other 
categories may be established at the 
discretion of the IHA. 
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tenants. 

(3) The complexity and elaborateness 
of the methods chosen by the IHA, in its 
discretion, to achieve the foregoing 
objective will be dependent upon the 
data available to the IHA and the extent 
of the administrative resources 
reasonably available to the IHA to be 
devoted to the collection of such data, 
the formulation of methods. 


for which the utility will be used. For 
ae 
cooking or heating domestic 

space heating or any Seidman 


(ii} The climatic location of the 


ee ee ema 
Sas occupants per dwelling 


fv) Type of construction and design of 


housing project. 

(v} The energy efficiency of IHA- 
supplied appliances and equipment. 

(vi) The utility consumption 
requirements of 
equipment whose reasonable 
consumption is sivabeioe = be covered 
by the total tenant 

<a phy 

Paoaeeaateen _. the 

eee ousing 


eabeet 
(viii} Temperature levels intended to 
maintained in the unit during the day 
and at night, and in cold and warm 
weather. 
(ix) Temperature of domestic hot 


purchase basi 
hour of electricity) or for stated blocks 
of excess consumption, and shall be 


section. 

(2) For dwelling units served by IHA- 
furnished utilities where checkmeters 
have not been installed, the IHA shall 
establish schedules of surcharges 
indicating additional dollar amounts 


tenants will be required to pay by 
reason of estimated utility consumption 


charges, 

cost to the IHA of the utility 
consumption estimated to be 
attributable to reasonable usage of such 
equipment. 

(g) Review and revision of _ 
allowances—{i} Annual review. The 
IHA shall review at least annually the 
basis on which utility allowances have 
been established and, if reasonably 
required in order to continue adherence 
to the standards stated in paragraph (e), 
shall establish revised allowances. The 
review shall include all changes in 
circumstances (including completion of 


or other energy conservation measures 

implemented by the IHA) indicating 
ofa change in 

reasonable consumption 

and changes in utility rates. 

(2) Revision as a result of rate 
changes. The FHA may revise its 
allowances for tenant-purchased 
utilities between annual pg if there 


results in a change of 10 percent or more 
from the rates on which such 
allowances were based. Adjustments to 
tenant payments as a result of such 
changes shall be retroactive to the first 
day of the month following the month in 
which the last rate change taken info 
account in such revision became 
effective. 


under OMB contre! number 2577-0062) 


(h) Individual relief. Requests for 
relief from surcharges for excess 
consumption of IHA-purchased utilities, 
or from payment of utility supplier 

in of the allowances for 


requesting relief, 
shall be adopted at the time the IHA 
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adopts the methods and procedures for 
determining utility allowances. Notice of 
the availability of such 

(including identification of the IHA 
representative with whom initial contact 
may be made by tenants), and the IHA’s 
criteria for granting such relief, shall be 
included in each notice to tenants given 
in accordance with paragraph (b)(3) of 
this section and in the information given 
to new tenants upon admission. 


Subpart L—Operation of Projects After 
Expiration of initial ACC Term 


$ 905.901 Purpose and applicability. 

(a) Purpose. This subpart specifies 
methods for extending the effective 
period of provisions of the ACC relating 
to project operation beyond the original 
ACC term. Such an extension provides a 
contractual basis for continued 

bility for operating subsidy. 

) Applicability. This subpart applies 
to any Indian housing project which is 
owned by an IHA and is subject to an 
ACC under section 5 of the United 
States Housing Act of 1937, including 
rental, Turnkey III, or Mutual Help 
housing. However, it does not apply to 
the section 8 and Section 23 Housing 
Assistance Payments Programs and the 
section 10{c) and Section 23 Leased 


Housing Programs. 


(a) Operating subsidy. After the initial 
term of the ACC, HUD will pay 
operating subsidy with respect to a 
project only in accordance with an ACC 
amendment providing for extension of 
the term of the ACC provisions related 
to project operation for at least ten 
years after the last payment of HUD 
assistance. The ACC amendment shall 
be in the form prescribed by HUD, and 
shall the particular provisions of 
the ACC that relate to continued project 
operation and, therefore, remain in 
effect for the extended ACC term. These 
provisions shall include a requirement 
that the IHA execute and file, for public 
record, an appropriate document 
evidencing the IHA's covenant not to 
convey, encumber or make any other 
disposition of the project without HUD 
approval for a period of ten years after 
the receipt of the last payment of HUD 
assistance. 

(b) Consolidated ACC. Where a single 
ACC covers more than one project 
(consolidated ACC), each annual 
operating subsidy payable under that 
ACC is a lump-sum amount which is not 
divided into discrete amounts for the 
individual projects subject to the 
consolidated ACC (see subpart J of this 
chapter). Accordingly, if an IHA, before 


submi a reques 


“resolution certifying that no operating 


subsidy shall be used with respect to 
such project(s) thereafter and that all 
financial records and accounts shall be 
kept separately for such project(s). In 
such cases, the removal of the project(s) 
from the request for operating subsidy 
shall be reflected by the inclusion of 
that number of unit months available for 
the a when making the 
calculations, under subpart J of this 
chapter, for determination of total 
amount of operating subsidy payable 
under the consolidated ACC. In any 
event no operating subsidy payable 
under a consolidated ACC or otherwise 
shall be used to pay, directly or 
indirectly, any costs attributable to a 
project which is ineligible or otherwise 
excluded from operating subsidy under 
paragraph (a). Even if no operating 
subsidy is received with respect to a 
project, the IHA remains obligated to 
maintain and operate the project in 
accordance with the provisions of the 
ACC related to project operation so long 
as those ACC provisions remain in 
effect. 
(Approved me the Office of Management and 
Budget under control number 2577-0130) 
$ 905.905 ACC extension in absence of 
current operating subsidy. 
Where no operating subsidy is being 
id under an ACC, the IHA shall, at 
east one year before the anticipated 
ACC expiration date for the project, 
notify HUD as to whether or not the IHA 
desires to maintain a basis for receiving 
operating subsidy with respect to the 
project after the anticipated ACC 
expiration date. This notification shall 
be submitted to the appropriate HUD 
Field Office in the form of a resolution 
by the IHA’s Board of Commissioners. If 
the IHA does not desire to maintain a 
basis for operating subsidy payments 
with respect to the project after the 
anticipated ACC expiration date, the 
resolution shall certify that no operating 
subsidy shall be utilized with respect to 
the project after the effective date of this 
rule and that all financial records and 
accounts en aaa 
separately. If the IHA does desire 
maintain a basis for such aaeeen. 
subsidy payments, the resolution shall 
include the IHA's request for extension 
of the term of the ACC provisions 
related to project operation, for a period 
of not !ess than one nor more than 10 
years. Upon HUD’s receipt of the 


request, HUD and the IHA shall enter 


eee 
cannot be under the standards 
set forth in subpart M. 


$ 905.907 HUD approval of disposition or 
demolition. 


During the post-assistance service 
period of continued operation as lower 


units at any time, in accordance with 
subpart M. 


Subpart M—Disposition or Demolition 
of Projects 
$ 905.921 Purpose and Applicability. 

(a) Purpose. This subpart sets forth 
requiremments for HUD approval of an 
IHA’s application to dispose of or 
demolish (in whole or in part) IHA- 


24 CFR part 85 are inapplicable. 


(b) Applicability—{1) Type of 
projects. This subpart applies to any 
Indian project which is owned 
by an IHA and is subject to an ACC 
under section 5 of the United States 
Housing Act of 1937, including rental, 
Turnkey III, or Mutual Help housing. 
However it does not apply to: 

(i) IHA-owned section 8 housing or 
housing leased under section 10{c) or 
section 23 of the Act; 

(ii) Demolition or disposition before 
the end of the initial operating period 
(EIOP), as determined under the ACC, of 
property acquired incident to the 
development of an Indian housing 
project (however, this exception does 
not apply to units occupied or available 
for occupancy by Indian housing tenants 
before EIOP); 

(iii) Conveyance of Indian housing for 

provi: 


5(h 
6{c)(4)(D), or title II of the Act. 
(iv) Leasing of dwelling or 
nondwelling space incident to the 
normal operation of the project for 


Indian housing purposes, as permitted 
by the ACC; 

(v) Reconfiguration of the interior 
space of buildings (e.g., moving or 
removing interior walls to change the 
design, sizes or number of units) without 
demolition: 
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whee a aedamarddves 


{erie ofits power of eminent dom 
ee 

deprogramming before February 5, 1988. 
mo has a despa Any action by an 


of or demolish an Indian 
So aumareten Wien 


that HUD approval under this subpart is 
for planning activities, 
analysis, or consultations, such as 
project viability studies, comprehensive 
modernization planning, or 


(a) For purposes of this — the 
term “tenant” will also includ 
“homebuyer” where the development 


other sources (e.g., State or local 


or proceeds of disposition), 
HUD approval of the application for 
demolition or disposition is conditioned 
on HUD’s agreement to commit the 
necessary funds (subject to availability 
of future appropriations). 


es ag Relocation of Displaced 


(a) “CD Tenants who are to be 
as a result of disposition or 

demolition must be relocated to other 
decent, safe, sanitary, and affordable 
housing (at rents no higher than 
permitted under the Act), which is, to 
the maximum extent practicable, 
housing of their choice, om a 
nondiscriminatory basis, without regard 
to race, color, religion (creed), national 
origin, handicap, age, or sex, in 
compliance with applicable Federal and 
State laws. 

(2) Relocation may be to other 
publicly assisted housing, including 
housing assisted under section 8 of the 
Act and housing available asa result of 
the section 8 Housing Voucher Program, 
provided that the IHA ensures that the 
rent paid by the displaced tenant 
following relocation will not exceed the 
amount permitted under section 3{a) of 
the Act. The IHA shall be responsible 
for providing assistance to the displaced 
tenant im this regard and may use 
vouchers or certificates to ensure that 
the rent paid by the tenant does not 
exceed the amount permitted under 
section 3{a) of the Act. Nothing in this 

shall prohibit 


Property Acquisition 
Act of 1970, that Act does not apply to 
displacement as a result of the activities 
covered by this subpart. 


$ 905.927 Specific: Criteria for HUD 
Approval of Disposition Requests. 

(a} lm addition to other applicable 
requirements of this subpart, HUD will 
not approve a request for disposition 
unleas HUD determines that retention is 
not in the best interests of the tenants 
and the IHA, because at least one of the 
following criteria is met: 

(1) Developmental changes in the area 
surrounding the project (e.g., density, or 
industrial or commercial development) 
adversely affect the health or safety of 
the tenants or the feasible operation of 
the project by the IHA. 

(2) Disposition will allow the 
acquisition, development, or 
rehabilitation of other properties that 
will be more efficiently or effectively 
operated as lower income housing 
projects, and that will preserve the total 
amount of lower income housing stock 
available to the community. An IHA 
must be able to demonstrate to the 
satisfaction of HUD that the additional 
units are being provided in connection 
with the disposition of the property. 

(3) There are other factors justifying 
disposition that HUD determines are 
consistent with the best interests of the 
tenants and the IHA that are not 
inconsistent with other provisions of the 
Act. As an example, if the property 
meets any of the criteria for demolition 
under § 905.928, it may be disposed of 
under this criterion (§ 905.927{a}{3)}) 
subject to conditions that HUD may 
impose (e.g., demolition te follow 
disposition in order to assure abatement 
of a threat to safety or health). 

(b) In the case of disposition of 

property other than dwelling units, 0) 
the property is determined by HUD 
excess te the needs of the project (aRer 
the end of the initial operating period), 
or (2} the disposition of the property is 
incidental to, or does not interfere with, 


In addition to other applicable 
requirements of ——— HUD will 
not approve an 


application for 
demolition unless HUD determines that 
at least one of the following criteria is 
met: . 


(a) In the case of demolition of all or a 


tion, lecation, or other 
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(1) As to physical condition: structural 
deficiencies, substantial deterioration, 
or other design or site problems (eg., 
severe erosion or flooding); 

(2) As to — 


j 

the suitability of the site or a portion of 
the site and its housing structures for 
residential use; and 

(3) Other factors which have seriously 
affected the marketability, usefulness, or 
management of the property. 

(b) In the case of demolition of only a 


remaining portion of the project (e.g., to 
reduce project density). 


§ 905.931 IA application for HUD 
approval. 


Written approval by HUD shall be 
required before the IHA may undertake 
any transaction involving demolition or 
disposition. To request approval, the 
IHA shall submit an application to the 
appropriate HUD office that includes the 
following: 


{a) A description of the property 
involved; 
(b) A description of, as well as a 


proposed); 

(c) A statement justifying the 
proposed disposition or demolition 
under one or more of the applicable 
criteria of § 905.927 or § 905.928; 

(d) If applicable, a plan for the 
relocation of tenants who would be 


relocation plan must at least indicate: 

(1) The number of tenants to be 
displaced; 

(2) What counseling and advisory 
services the IHA plans to provide; 

(3) What housing resources are 
expected to be available to provide 
housing for displaced tenants; 

(4) An estimate of the costs for 
counseling and advisory services and 
tenant moving expenses, and the 
expected source for payment of these 
costs (see § 905.935); and 


(5) The minimum official notice that 


aiseiietiane 


(g) If required under § 905.923(b)(2), a 
certification by the chief executive 
officer, or of the government 


debt, under the ACC, for development 
and modernization; 
(i) In the case of disposition, an 
estimate of the fair market value of the 
property, established on the basis of one 
ent appraisal unless, as 
determined by HUD, (1) more than one 
appraisal is warranted, or (2) another 
method of valuation is clearly sufficient 
and the expense of an independent 
appraisal is unjustified because of the 
limited nature of the property interest 
involved or other available data; 
(i) In the case of disposition, estimates 
of the gross and net proceeds to be 
realized, with an itemization of 
eeaatneesaadine 
ynoestqaden me eriaeee ean 
net proceeds in accordance wii 


§ 905.933; 
(k) A copy of a resolution by the 
IHA’s tia, 
approving tion; 

(i) If determined to be necessary by 
HUD, an opinion by the IHA’s _— 
counsel that the action is 
consistent with applicable requirements 


of Federal, State, Tribal and local 


(m) Any additional information 
necessary to the application and 
assist HUD in making determinations 
under this subpart. 


(Approved by the Office of Management and 
Budget under control number 2577-0075) 


$ 905.933 Use of proceeds. 
ee (1) Where HUD 
pproves the disposition of real property 
a project in whole or in par the THA 


of it promptly by publi 
aerate alteainmmestan tices 


market value, unless HUD authorizes 
negotiated sale for reasons found to be 


laws; 


in the best interests of the IHA or the 
Federal government, or for sale for less 
than fair market value 


disposition, and of relocation of 
displaced tenants allowable under 
§ 905.925, may be paid by the IHA out of 
the gross proceeds, as approved by 


(2) Net proceeds [after payment of 
HUD-appreved 


through 
of lower income ae - the 
acquisition, 
rehabilitation of other Sie to 
operate as lower income housing. 
(b) Demolition. Where HUD has — 
demolition 


action is part of a modernization 
program under CIAP (subpart I of this 
part), the costs of demolition and of 
relocation of tenants may be 
included in the modernization budget. 


§ 905.935 Replacement housing pian. 
ene 
or furnish 


this 
the application for disposition or 
ee ee 
provision of an additional decent, safe, 
sanitary, and affordable dwelling unit 
(at rents no higher than permitted under 
the Act) for each dwelling unit to be 
disposed of or demolished under the 
application. The plan must include any 
one or a combination of the following: 
(1) The acquisition or development of 
additional lower income housing 


dwelling units; 

(2) The use of 15-year project-based 
assistance under section 8 (as provided 
for in 24 CFR part 882, subpart G); 

(3) The use of not less than 15-year 
project-based assistance under other 
Federal programs; 

(4) The acquisition or development of 
dwelling units 


(not less than 15 years) to assistance 
under section 8(b)(1) of the Act; or 





(5) The use of 15-year tenant-based 
assistance under section 8 of the Act 


— under the replacement plan 


1) There te « finding by HUD that 
replacement with project-based 
assistance is not feasible under the 
feasibility standards established for 
project-based assistance; that the supply 
of private rental housing actually 
available to those who would receive 
project-based assistance under the plan 
is sufficient for the total number of 
certificates and vouchers available in 
the community after implementation of 
the plan; and that this available housing 
supply is likely to remain available for 
the full 15-year term of the assistance; 

(2) HUD’s findings under paragraph 
(b)(1) of this section are based on 
objective information, which must 
include rates of participation by 
landlords in the section 8 ; size, 
condition, and rent levels of available 
rental housing as compared to section 8 
standards; the supply of vacant existing 
housing meeting the section 8 housing 
quality standards with rents at or below 
the fair market rent or the likelihood of 
adjusting the fair market rent; the 
number of eligible families waiting for 
housing assistance under the Act; the 
extent of discrimination practiced 
against the types of individuals or 
families to be served by the assistance; 
and such additional data as HUD may 
determine to be relevant in particular 


circumstances; and 

(3) To justify a finding under 
paragraph (b){1) of this section, the IHA 
must provide sufficient information to 
support both parts of the finding—why 
project-based assistance is infeasible 
and how the conditions for tenant-based 
assistance will be met, based on the 
pertinent data from the local housing 
market, as prescribed in paragraph 
(b)(2) of this section. The determination 
as to infeasibility of project-based 
assistance must be based on the 
standards for feasibility stated in the 


respective tions that govern each 
type of eligible project-based 
identified in paragraph (a) of this 
section. A finding of infeasibility may 
thus be made only if the applicable 
feasibility standards cannot be met 
under any of those project-based 
programs, or any combination of them. 
(c) The plan must be approved by the 
unit of general local government 
(including Tribal government) in which 


the is located. 
(The plan must include a schedule 


for carrying out all its terms within a 
period consistent with the size of the 
proposed disposition or demolition, 
except that the schedule for completing 
the plan shall in no event exceed 6 years 
from the date specified to begin plan 
implementation. 

(e) The plan must include a method 
that ensures that at least the same total 
number of individuals and families will 
be provided housing, allowing for 
replacement with units of different sizes 
to accommodate changes in local 


wn topes 

e plan must prevent the taking of 
any action to dispose of or demolish any 
unit until the tenant of the unit is 
relocated in accordance with § 905.925. 
This does not preclude actions permitted 
under § 905.921(b), actions required 
under this subpart for development and 
submission of the IHA’s application for 
HUD approval of disposition or 
demolition, or actions required to carry 
out a relocation plan that has been 
approved by HUD in accordance with 
$§ 905.925 and 905.931(d). 

(g) The plan must include an 
assessment of the suitability of the 
location of proposed replacement 
housing based upon application of the 
site selection criteria.established in 


905.230. 

(h) The plan must contain assurances 
that any replacement units acquired, 
newly constructed or rehabilitated will 
meet the applicable accessibility 
requirements set forth in 24 CFR 8.25. 


§ 905.937 Reports and records. 

(a) After HUD approval of disposition 
or demolition of all or part of a project, 
the IHA shall keep the appropriate HUD 
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office informed of significant actions in 
carrying out the disposition or 
demolition, including any significant 
delays or other problems. When 
disposition or demolition is completed, 
the IHA shall submit to the HUD office a 
report confirming the action, certifying 
compliance with all applicable 
requirements of Federal law and 
regulations and, in the case of 
disposition, accounting for the proceeds 
and costs of disposition. 

(b) The IHA shall be responsible for 
keeping records of its HUD-approved 
disposition or demolition sufficient for 
audit by HUD to determine the IHA's 
compliance with applicable 
requirements of Federal law and this 
subpart. 

(Approved by the Office of Management and 
Budget under OMB control number 2577- 
0075) 


Subpart N—Miscelianeous 


§$ 905.950 Operating subsidy 
projects owned by IHAs in Alaska. 

(a) The provisions of this subpart N 
are applicable to the development, 
modernization (CIAP), and operation of 
the Turnkey III and Turnkey IV 
Homeownership Opportunity Programs 
and the rental housing owned by the 
IHAs in the State of Alaska. 

(b) The financial management 
systems, reporting and monitoring on 
program performance and financial 
reporting will be in compliance with the 
requirements of 24 CFR 85.20, 85.40, and 
85.41, except to the extent that HUD 
requirements provide for additional 
specialized procedures necessary to 
permit the Secretary to make the 
determinations regarding the payment of 
operating subsidy specified in section 
9(a) of the United States Housing Act of 
1937. 


Dated: June 8, 1990. 
Michael B. Janis, 


General Deputy, Assistant Secretary for 
Public and Indian Housing. 


[FR Doc. 90-13876 Filed 6-15-90; 8:45 am] 
BILLING CODE 4210-33-™ , 
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AcTion: Notice of fund availability: 
invitation for applications. 


summary: This Notice announces the 


availability of FY 1990 funding and 
invites eligible entities to submit, by July 
18, 1990, applications for public housing 
development, or for the Major 
ean emen or tor eth 
Housing (MROP) program, or for 
programs. This Notice also provides 
regarding the preparation 
and of applications. This 
Notice is not applicable to the Indian 
housing program. 
FOR FURTHER INFORMATION CONTACT: 
Thomas Sherman, Office of Public and 
Indian Housing, Department of Housing 
and Urban Development, 451 Seventh 
Street SW., Room 4204, W: DC 
20410. Telephone (202) 708-1380. (This is 
not a toll-free number.) 
SUPPLEMENTARY INFORMATION: 


' 1. Fund Availability 


Agencies Appropria 

1990 Appropriations Act) provides, after 
adjustment for reductions and 
sequestration, $443.1 million of budget 
authority (grants) for development or 
acquisition costs of public housing 
including major reconstruction of 
obsolete public housing (MROP). The 
Fiscal Year 1990 grant authority will be 
used to provide grants to cover the 
development cost of public housing 
projects, including major reconstruction 
of obsolete projects (MROP), under 
section 5{a)(2) of the United States 
Housing Act of 1937 (the Act), to eligible 
public housing agencies (PHAs). The 
grant contract shall remain in effect for 
a 40-year period. Budget authority 
recaptured in FY 1990 from previously 
reserved projects may not be reused and 
will be rescinded. 


Development 
and all eligible PHAs are invited to 


submit, applications pursuant to 24 CFR 
941.301 for grant assistance for the 
development (construction, 
rehabilitation or acquisition of existing 
units) of public housing, and/or 
applications (see Comprehensive 
Improvement Assistance Program 24 
CFR part 968, with modifications as set 
out in this Notice) for MROP projects. 
While this funding round is to be carried 
out in conformity with the requirements 
set forth in 24 CFR parts 941 
(development), and 968 (MROP), the 
round is also subject to the 
additional specific requirements set 
forth in this NOPA. It should be noted 
that the MROP procedures for FY 1990 
differ considerably from procedures 
contained in prior-year processing 
notices. Applicants for development 
funds also should consult Handbook 
7417.1 REV-1 and the FY 1990 detailed 
Notice PIH 90-24 (HUD). MROP 
applicants should also consult CIAP 
Handbook 7485.1 REV-4 and detailed 
Notice PIH 90-4 (PHA). 
3. Funding Assignments 

a. The Department of Housing and 
Urban Development Reform Act of 1989 
(HUD Reform Act of 1989) exempts, 
from fair share allocation and 
metropolitan/nonmetropolitan 
distribution requirements, 
appropriations determined incapable of 
geographic allocation, including funds to 
provide replacement housing in 
connection with demolition/ disposition. 
Within six weeks after the PHA 
application submission deadline, each 
Regional Administrator shall submit to 
Headquarters (Public Housing Project 
Development Division) a list identifying 
projects recommended for Fair Share 
Exempt and Headquarters Reserve 
funding and fifteen of the highest ranked 
“other” development and/or MROP 
projects. Based on the recommendations 
of HUD’s Regional Administrators and 
actual approvals for demolition/ 
disposition, Headquarters will 
determine the funding required for the 
Fair Share-Exempt category, and 
— to be funded from the 
Headquarters Reserve. 

(1) Fair Share Exempt. Threshold- 
approvable applications to replace 
existing public housing approved 
between February 5, 1988, and July 27, 
1990, for demolition/disposition 
pursuant to section 18 of the Act shall be 
funded before the fair share allocations 
are determined. 

{2) Headquarters Reserve. Threshold- 
approvable applications relating to 
litigation settlements involving lack of 
assisted or minority housing 

ties and replacement housing 
for units sold to residents for 


1000 chall be funded om the 9 


Headquarters Reserve. 

b. The balance of appropriated funds 
will be allocated to onal Offices on 
the basis of fair share factors and 
metropolitan/nonmetropolitan area 
requirements which, in accordance with 
section 213(d) of the Housing and 
Community Development Act of 1974, 
reflect the most recent decennial census 
data as to population, poverty, housing 
overcrowding, housing vacancies, 
amount of substandard housing, and 
other measurable conditions. 

(1) Given the limited 
available, it would be impracticable to 
fair share below the Regional level: 


(2) To the extent practicable, Regional 
Administrators will select applications 
for funding of other development and 
MROP projects in proportion to the 
funding requested in approvable 
development applications submitted, 
relative to approvable MROP 
applications submitted, and on the basis 
of the criteria stated in this NOFA. (For 
development projects, funds shall be 
reserved in an amount equal to the total 
development cost cap for the number of 
units being reserved.) Partial (reduced) 
funding of highly ranked applications is 
authorized to facilitate the funding of 
additionai highly ranked applications. 
These additional applications will be 
funded in rank order, to the extent that 
funds are sufficient to meet the needs of 
the additional project or projects. Each 
Regional Administrator will ensure that 
reduced funding of an application is 
authorized only when, based upon the 
size and nature of the project, it is 
feasible to reduce the amount requested 
—_— continuing to provide for a viable 
unde 

(3) Regional Offices may not authorize 
any selection criteria in addition to the 
criteria set out in this Notice. 

(4) Any unused Regional fair share 
funding will be returned to 
Headquarters and reallocated in 
accordance with 24 CFR part 791. 
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4. Application Submission and Deadline 


a. To be eligible for funding in FY 
1990, development/MROP applications 
must be submitted under this NOFA, by 
eligible PHAs which have the required 
local cooperation and legal authority to 
develop, own and operate public 
housing projects, must contain all 
exhibits and additional information 
required by 24 CFR 941.302 (for 
development) or 24 CFR part 968 (for 
MROP), with modifications as specified 
in this Notice (see paragraphs 5 through 
10 of this NOFA for other development/ 
MROP application requirements) and in 
the FY 90 detailed Notice PIH 90-24 
(HUD), and must be received by the 
HUD Field Office by close of business 
(local time) on July 18, 1990. 

b. Separate applications shall be 
submitted by housing type, development 
method, and community for which the 
project is proposed. A PHA submitting 
more than one application should state, 
in an accompanying letter, its priorities 
for receiving funding and whether it will 
accept funding for fewer units than 
requested. 

c. Each application must be 
accompanied by a PHA Resolution in 
Support of Public Housing Project, Form 
HUD-52471. The assurances that the 
PHA provides under this Resolution, 
wherein the PHA agrees to comply with 
all requirements of 24 CFR part 941 (e.g., 
the requirements of nondiscrimination 
under the civil rights laws (24 CFR 
941.208)), shall constitute assurance that 
the PHA will comply with 24 CFR part 8, 
which implements section 504 of the 
Rehabilitation Act of 1973. 

d. In accordance with 24 CFR 24.630, 
the PHA must submit its Certification 
for a Drug-Free Workplace, contained in 
its completed Form HUD-50070. 

e. Section 319 of the Fiscal Year 1990 
Department of the Interior and Related 
Agencies Appropriations Act (the “Byrd 
Amendment”) (31 U.S.C. 1352) prohibits 
use of appropriated funds for 
“influencing or attempting to influence” 
Federal officials in connection with 
grant awards of $100,000 or more. In 
addition, in accordance with 24 CFR 


part 87: 

(1) The PHA must submit with each 
application a certification that no 
Federal funds have been or will be used 
to influence Federal employees, 
Members of Congress, and 
Congressional staff regarding specific 
grants or proposals. 

(2) If a PHA uses non-Federal funds 
for lobbying on behalf of a specific 
application or proposal, it must submit 
disclosure documentation. 

f. Every unfunded/ previously 
approvable application in the 


possession of the Field Office must be 
returned to the PHA. Every PHA shall 
be afforded the opportunity to review 
and revise its application to comply with 
this NOFA. 

g. A PHA certification as to one of the 
following is required under section 5{j) 
of the Act for each application: 

(1) The units requested are 
specifically required in FY 1990 to meet 
the one-for-one replacement 
requirement set out in section 18 of the 
Act to replace existing public housing 
approved between nolton 5, 1988 and 
July 27, 1990 for demolition/ disposition; 


2) The units requested are 

resolve ongoing litigation involving Tack 
of assisted or minority housing 
opportunities or replacement units to be 
lost through sale to residents for 
homeownership approved by July 27, 
1990; or 

(3) The units requested, limited to 100 
or less, are needed for family housing to 
satisfy demands not being met by the 
Section 8 Existing or ee rental 
assistance 

(4) That 85 percent of the PHA’s 
dwelling units: 

(a) Are maintained in substantial 
compliance with the Section 8 housing 
quality standards (24 CFR 882.109); or 

(b) Will be so maintained upon 
completion of modernization for which 
funding has been awarded; or 

(c) Will be so maintained upon 
completion of modernization for which 
applications are pending that have been 
submitted in good faith under section 14 
of the Act (or a comparable State or 
local government program) and that 
there is a reasonable expectation, as 
determined by HUD in writing, that the 
application would be approved; or 

(5) The application is for MROP. 

h. A PHA submitting a replacement 
housing application: 

(1) Must demonstrate that the 
replacement units, alone or together 
with other identified replacement units, 
will implement the PHA's Replacement 
Housing Plan submitted under 24 CFR 
970.11, and 

(a) Are for no fewer than the same 
number of units to be demolished or 
disposed of; and 

(b) Will house at least the same 
number of individuals and families that 
could be served by the housing to be 
demolished or disposed of. 

(c) To the extent departure from the 
same bedroom size is necessary to 
provide for the same number of units or 
house the same number of individuals 
and families, priority will be given to 
replacement housing for large families 
requiring three or more bedrooms. 


(2) Should state whether the PHA still 
a lication considered if its 
Se 


3) a section 5 financed and 
section 23 bond-financed (owned by a 
PHA instrumentality) leased housing 
projects that meet the following — 
may have MROP approved or may 
demolition/disposition with ates 
housing approved: 

(a) Clear title is vested in the PHA; 

(b) No legal obstacles exist 
the PHAs use of the project for public 
housing during the forty-year required - 
ACC period; and 

(c) The project is covered by a 
cooperation agreement assuring tax 
exemption and municipal services. 

i. Pursuant to section moe of the Act, 
proposed projects other 
replacement housing Sanit 4h(1)(c) 
above) must be only for housing 
consisting of three or more bedrooms 
per unit, except where a HUD Field 
Office determination is made in writing 
that there is little or no need for housing 
with three or more bedrooms. 

j. Pursuant to section 6{h) of the Act, 
every application for a new construction 
project must be accompanied by: 

(1) A PHA comparison of the costs of 
new construction (in the ——ew 
where the PHA proposes to 
the housing) and th«. costs of enuisit acquisition 
of existing housing or rehabilitation in 
the same neighborhood (including 
estimated costs of lead-based paint 
testing and abatement); or 

(2) A PHA certification, accompanied 
by supporting documentation, that there 
is insufficient existing housing in the 
neighborhood to develop housing for 
large families through acquisition of 
existing housing or rehabilitation; and 

(3) A statement that: 

(a) Although the application is for new 
construction, the PHA will accept 
acquisition of existing housing or 
rehabilitation, if HUD determines the 
PHA cost comparison or certification of 
insufficient housing does not support 
approval of new construction; or 

(b) The application is for new 
construction only. (In any such case, if 
HUD cannot approve new construction 
under section 6(h) of the Act, the 
application will be rejected.) 

k. Applications for proposed projects 
must take into consideration required 
compliance with the following 
accessibility requirements: 

(1) Architectural Barriers Act of 1968 
and the implementing rule at 24 CFR 
part 40 including Appendix A (Uniform 
Federal Accessibility Standards) (see 
Notice PIN 89-49 (PHA)); 
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household 
6{j) of the Act relative to housing for 
families requiring three or more 
bedrooms); and section 5{j} certification. 


6. Rating and Ranking—Other Public 


true, then no points are to be given). 


fi 
i 
| 
‘ 


ae 
aie 
fetes 
iin 


s 
z 
sf 


Tou 
rel 
Mill 
its 


Total possible points. 


bh; Rasliieg Sageevalil Geiltections 
Other development applications 
which have been rated under paragraph 


points. In such a case, an application for 
fewer than three bedroom units which is 
clearly superior to an application for 
three or more bedroom units may be 
selected for funding. 


MAJOR RECONSTRUCTION OF OBSOLETE 
PUBLIC HOUSING 


7. MROP Eligibility Requirements 


a. An “obsolete project” must have 
design or marketability problems that 
have resulted in: 

(1) Vacancies of 25 percent or more of 
the units available for occupancy; and 

(2) Estimated reconstruction and other 
costs of at least 70 percent, but not more 
than 90 percent, of the total 
SS nee 


(3) The need to go to step 3 of the 
CIAP viability review. [See paragraph 3- 
9c of CIAP Handbook 7485.1 REV-4} 
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b. Eligibility for approving an MROP 
application will be determined by CIAP 


procedures as modified by this NOFA, 
including the threshold approvability 
requirements of paragraph 5 and the 
modified Technical Review Factors of 
paragraph 9. 

(1) An MROP project must have long- 
term (40-year) viability after 
reconstruction. 

(2) If partial demolition/ disposition is 
required, a demolition/disposition 
application must be approved within the 
dates specified in paragraph 3 before 
approval. (MROP funds may not be used 
for total demolition/ disposition.) 

(3) An MROP project must meet the 
requirements of paragraph 4h{3). 

c. Existing projects which consist of 
more than one building may have 
funding under MROP in any single year 
limited to one or more (less than all) of a 
project's buildings. 

(1) Where separate portions of an 
existing project receive MROP funding 
in different fiscal years, each portion 
must be given a separate MROP project 
number and the funds reserved must be 
sufficient to complete all of the 
reconstruction needed to make the 
portion viable. 

(2) Previously approved MROP 
ee are eligible to receive public 

ousing development “amendment” 
funds, but only for necessary 
reconstruction work that was not known 
at the time of the initial fund 
reservation. 

d. A combination of MROP and CIAP 
may be used in project reconstruction, 
e.g., where an existing project consists 
of family housing needing major 
reconstruction and elderly housing 
needing less extensive work. In such a 
situation, MROP funds could be 
reserved for designated buildings and 
the remaining buildings could be 
included in a CIAP project. 

e. Management improvements are an 
ineligible cost under MROP; therefore, 
any proposed management 
improvements must be funded from the 
PHA's own operating funds or reserves, 
or from CIAP funding for management 
improvements which are PHA-wide at 
another project where comprehensive 
modernization is still in progress. 


8. MROP Application Submission 


a. A PHA applying for MROP funding 
shall submit a CIAP Application, (see 
paragraph 3-6, Handbook 7485.1 REV- 
4): 

(1) The application must identify the 
entire project and explain how the 
project, in whole or in part, meets the 
eligibility criteria in paragraph 7. The 
application must identify the proposed 
physical and management improvement 


needs, estimated costs, and funding 


sources. 

(2) The PHA must also submit, with its 
MROP application, the PHA resolution 
referencing MROP and the certifications 
required by paragraph 4 above. 

(3) If demolition/ disposition is needed 
for long-term viability after 
reconstruction, the PHA must so state in 
its MROP application and must have 
submitted, within the required timetable, 
a demolition/disposition application 
which has been approved in accordance 
with paragraph 3a(1) of this Notice. 

b. Following the CIAP Joint Review, 
the PHA shall promptly submit the 
Comprehensive Assessment 
Budget (Form HUD-52825) and the 
Project Financial Forecast (Form HUD- 
52823). 


9. MROP Rating and Ranking. 


a. Field Offices will rate and rank 
threshold-approvable MROP 
applications in accordance with the 
CIAP technical review factors in chapter 
3, CLAP Handbook 7485.1, REV-4, 
modified as follows: 


1. Technical review factors 


abatement and physical acces- 
CE BT icicstctscssetaresnsisrsincaenst 
b. Extent of vacancies...........csssssesees 
c. PHA’s modernization capability .. 


g- Degree of resident involvement 
in PHA operations .......-s-cercsereevsrese 
h. Degree of PHA activity in resi- 
dent initiatives, including resi- 


posed reconstruction 
Total possible points 


b. Ranking Approvable Applications 


Threshold-approvable applications 
that have been rated under paragraph 
9a, above, shall be ranked based on the 


rating points assigned, as provided in 
paragraph 6b, above. 
10. MROP Funding 

a. MROP applications selected for 
funding shall: 


1. Have estimated total costs of at 


Notice PIH 90-16 (HUD); 

2. Be <r a development project 
number; and 

3. After MROP fund reservation, 
follow development (24 CFR 
part 941 and Handbook 7417.1 REV-1), 


except: 

(a) Reconstruction work must be 
competitively bid (i.e., turnkey may not 
be used); and 


(b) CLAP modernization standards 
must be used. 

b. The PHA must incorporate its 
approved MROP application into a PHA 
Proposal (Form HUD-52483-A). 

c. The special MROP Annual 
Contributions Contract, included in 
Notice PIH 89-41(HUD), must be used. 


11. Applicability of Uniform Act 


The Uniform Relocation Assistance 
and Real Acquisition Policies 
Act of 1970, as amended (Uniform Act) 
and Federal regulations at 49 CFR part 
24 (effective for HUD-assisted programs 
on April 2, 1989) — the acquisition 
of real property and the displacement of 
any person (family, individual, business, 
nonprofit organization or farm) that 
moves from real property or moves 
personal property from real property, 
permanently and involuntarily, as a 
direct result of acquisition, 
rehabilitation or demolition for an 
assisted project, including public 
housing development and MROP. 

a. Displacement should be minimized, 
but where it is unavoidable, timely 
referrals to comparable replacement 
units are essential to avoid excessive 
replacement housing payments. Also, to 
preclude claims by persons eligible for 
continued occupancy under 24 CFR part 
960 and not scheduled to be displaced, 
PHAs carefully must follow policies 
governing the issuance of information 
notices and applicable temporary 
relocation policies. 

b. Where necessary, reasonable 
relocation payments and other 
assistance under the Uniform Act are 


eligible development and MROP project 
costs. 


FINDINGS AND OTHER MATTERS: 

12. Environmental Impact 
se eae 

with respect to the environment has 

been made in accordance with HUD 

regulations at 24 CFR part 50 

implementing Section 102(2)(C) of the 

National Environmental Policy Act of 

1969, 42 U.S.C. 4332. The Finding of No 

Significant Impact is available for public 
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p.m. 
Office of the Rules Docket Clerk, 451 
Seventh Street, SW., Room 10276, 
Washington, DC. 20410. 


The information collection 
contained in this NOFA 


and have been assigned OMB control 
numbers 2577-0033, 2577-0036 and 2577- 
0044. 


14. Federalism 
The General Counsel, as the 


NOFA do not have “federalism 
implications” within the meaning of the 
Order. 


15. Family Impact 


the potential for significant impact on 


family formation, maintenance and 
general well-being within the meaning of 
the Order. 
(The Catalog of Federal Domestic Assistance 
Program number is 14.850) 

Authority: Section 5, United States Housing 
Act of 1937 (42 U.S.C. 14371); Section 7{d) 
and Urban 


Department of Housing 

Development Act (42 U.S.C. 33535(d)). 
Dated: May 31, 1990. 

Thomas Sherman, 

Acting General Deputy Assistant Secretary 

for Public and Indian Housing. 

[FR Doc. 90-13990 Filed 6-15-90; 8:45 am] 

BILLING CODE 4210-33-m 
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24822 
DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 91 

[Docket No. 25943; Amdt. 91-216] 

RIN 2120-AD53 


Navigational Equipment 
in a Terminal Control Area (TCA); 
Visual Flight Rules (VFR) 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action removes the 
navigational equipment requirement for 
aircraft operations conducted under 
visual flight rules (VFR) in a terminal 
control area (TCA). 

EFFECTIVE DATES: The amendment to 

§ 91.90{c) is effective July 18, 1990. The 
amendment to § 91.131 is effective 
August 18, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Mr. A. Wayne Pierce, Air Traffic Rules 
Branch, ATP-230, Airspace Rules and 
Aeronautical Information Division, 
Federal Aviation Administration, 800 
Independence Avenue SW., 

—— DC 20591, telephone (202) 


On October 6, 1988, the Federal 
Aviation Administration (FAA) issued 
Amendment Nos. 61-80, 71-11, and 91- 
205, Terminal Control Area (TCA) 
Classification and TCA Pilot and 
Navigational Equipment Requirements 
{53 FR 40318). Those amendments 
require, among other things, all aircraft 
operating in a TCA to be equipped with 
very high frequency (VOR) or ultra-high 
frequency tactical air navigational aid 
(TACAN) navigational equipment, 
thereby eliminating, effective July 1, 
1989, the previous exclusion from this 
requirement for helicopters. 

On April 3, 1989, the Helicopter 
Association International (HAI) 
petitioned the FAA for an exception to 


Equipmen 
final rule to delay the effective date of 
the equipment requirement applicable to 
helicopters until January 1, 1990 (54 FR 
24882; June 6, 1989). 


In response to the HAI petition and 
after review of the need for the 
navigational equipment requirement, the 
FAA proposed to eliminate the 
navigation equipment requirement for 

conducting operations under 
VFR in a TCA (Notice No. 89-17; 54 FR 
26782; June 26, 1989). While the comment 
period closed on July 26, 1989, the FAA 
determined that further internal review 
and coordination with its field offices 
was necessary before a final 
determination could be made on the 
proposal. Therefore, the FAA further 
delayed the effective date of the 
equipment requirement for helicopters 
operating in a TCA until October 1, 1990 
(55 FR 412, January 4, 1990), pending that 
determination. 


Discussion of Comments 


Nine comments were received in 
response to Notice No. 89-17. 
Commenters included the Air Transport 
Association of America, the Soaring 
Society of America, the National 
Association of State Aviation Officials, 
the Air Line Pilots Association, the 
National Air Traffic Controllers 
Association, and others. The following 
discussion summarizes the substantive 
comments received on the proposal. 

One commenter stated that adoption 
of the proposal would be counter to two 
recommendations made by the TCA 
Task Group formed by former FAA 
Administrator Donald Engen. The 
recommendations advised the FAA to 
study the feasibility of (1) establishing 
TCA boundaries based on reference to 
an on-airport VOR and (2) the use of 
“gateway” VOR's for advisory service at 
each TCA. 

Both recommendations were studied 
and neither was adopted as FAA policy 
for universal application at TCA 
locations. Therefore, on-airport VOR's 
and gateway VOR’s have not been 
established at many TCA’s, and the 
recommendations are not appropriate as 
a basis for requiring VOR equipment for 
VFR operations at all TCA’s. 

Other commenters recommended 
retaining the VOR/TACAN equipment 
since many TCA boundaries are based 
on radials and distances, based on 
distance measuring equipment (DME), of 
VOR's (VOR/DME or VORTAC). 

The FAA uses both VOR/DME 
references and/or references to 
prominent visual landmarks when 
defining TCA boundaries. Although, in 
many instances, VOR/DME references 
are used to identify TCA boundaries, 
such use does not preclude visual 
reference to the surface as an 
acceptable means of navigation—it 
merely complements pilotage. TCA 
boundaries are depicted on charts used 
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for VFR flight operations and, as such, 
the boundaries can be associated with 
visual landmarks regardless of the use 
of VOR/DME references in defining 
those boundaries. However, the reasons 
for depicting such boundaries are to 
help those pilots who are trying to avoid 
a TCA to remain outside the TCA, and 
to assist pilots of large turbine-powered 
aircraft to operate above the floors of 
the TCA. It is significant that the 
equipment requirement pertains only to 
operations conducted within the TCA. 
Therefore, the fact that some boundaries 
are defined with reference to electronic 
navigational aids is not relevant to the 
equipment requirement. 

The FAA recognizes the usefulness of 
VOR radials as an aid to pilots 
operating properly equipped aircraft 
when reference to the surface cannot be 
maintained and the aircraft is operating 
within, or in proximity to, a TCA. 
However, operations conducted under 
VFR can be accomplished by pilotage, 
dead reckoning, or with the aid of 
instrument navigation systems other 
than VOR or TACAN, e.g., Loran C, 
Omega, etc. 

Comments also addressed the 
establishment and charting of VFR 
transition routes for operations through 
TCA’s. Some commenters objected to 
elimination of the VOR/TACAN 
requirement based on the belief that 
such action would negate the usefulness 
of such routes. 

Transition routes are established to 
facilitate VFR operations through the 
TCA. These routes are sometimes 
described by referring to prominent 
landmarks. In other instances, transition 
routes are based on reference to a VOR, 
and in still others, they are described by 
using a combination of VOR radials and 
visual landmarks or pilotage. When the 
route is defined by reference to a VOR, 
that method of navigation may become 
the primary means for flying the route. 
However, other navigational methods, 
such as area navigation, Loran C, or in 
the near future, Global Positioning 
System (GPS), may also be used. When 
the route is described by reference to 
visual landmarks or by a combination of 
landmarks and a VOR signal, reference 
to VOR provides an alternative means 
of navigation for aircraft so equipped. 

When aircraft are cleared to operate 
under VFR along transition routes 
defined by VOR radials, controllers rely 
on compliance with those clearances 
and routes. An operator who is unable 
to comply would then request alternate 
instructions. The FAA anticipates that 
the need for alternate instructions based 
on the elimination of the requirement for 
aircraft under VFR operation to carry a 
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VOR receiver will be —) That belief is 


improv ety ' 
rationale for retaining the equipment 
requirement. 
The FAA agrees that a high level of 
aircraft operations within 


TCA. VFR operations can be adequately 
— by limiting the areas, routes, 


While sometimes those clearances 
would require reference toa VOR 
facility to comply, the FAA believes that 
clearances using VOR radials for VFR 
navigation are the least used of the 
available options. Even those clearances 
which use VOR references can often be 


as Loran C or other area navigation 
equipment. 
One organization stated that it does 
not believe that VOR is the only means 
consistent 


can also be presumed that the vast 
majority of those non-equipped aircraft 
other than 


associated 
result in operators removing such 
equipment from their aircraft. The 


probability is that most general aviation 
aircraft tha 


any 
caused by an unnecessary regulati 
arranted. 


unw 
Another organization asserted that 
FAA pilot training and written test 
requirements were sufficient basis for 
retaining the VOR for 


pe 
believes that VOR provides 

precise navigation and that the ability to 
precisely —— when operating in a 


demonstrate an ability to operate and 
navigate by reference to whatever 
navigational system is installed in the 
aircraft—not necessarily VOR. 

The FAA agrees that reference to 
VOR provides a means of precise 
navigation. However, the usefulness of a 
VOR for precise navigation through a 
TCA presumes that the intended, or 
assigned, route of flight is facilitated by 
a VOR along that route. Very often VOR 
Hight through « TCA. Although precios, 

precise 
navigation is useful, it is not essential to 
VFR operations, particularly since most 
opera 


along routes depicted with surface 
references. Other types of navigational 


contention that pilots would be denied 
access or delayed access to a TCA 
because the aircraft is not VOR- 
equipped. Although VFR routes are 
being charted through TCA's and, when 
possible, reference to a VOR is being 
included, these routes are not 

upon VOR navigation alone. Navigating 
by visual reference to the surface is and 
will remain an acceptable option, with 
VOR as an alternative method for those 


alternative navigational 
are available for VFR " 
TCA could be added to the VOR or 


TACAN required equipment options. 
The FAA agrees that several area 


primary 
instrument navigation system, and 
reliance on those area navigation 
systems is contingent on VOR reference. 


Although area navigation systems are 


system. The FAA does not consider 
requiring a navigation system that is not 


approved for both VFR and IFR 


ting 
or transit a TCA, ATC may issue 
instructions which include a route and 


denials regarding ATC authorization for 
access to a TCA may be e factor in 
operators electing to 

with a VOR receiver. 

considers that the 
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is not possible, the aircraft is not VOR- 

pilot van dna enee at iutenad 

to operate a tude 
radar vectors—will be no 


Accordingly, the FAA is amending the 
regulation to remove the VOR/TACAN 
navigational equipment requirement for 
aircraft operations conducted under _ - 
VFR. VOR/TACAN navigation 
equipment will only be required for 
operations conducted under IFR. 


Regulatory Evaluation Summary 
Introduction 


Executive Order 12291 dated February 
17, 1987, directs Federal agencies to 
promulgate new regulations or modify 


preparation of a Regulatory Impact 
Analysis of all “major” rules except 
those responding to 
situations or other defined 
exigencies. A “major” rule is one that is 
likely to result in an annual effect on the 
economy of $100 million or more, a 
major increase in consumer costs, a 
significant adverse effect on 
competition, or is highly controversial. 

The FAA determined that this final 
rule is not “major” as defined in the 
executive order, so a full regulatory 
evaluation of alternative approaches 
has not been prepared. A more concise 
regulatory evaluation has been 
prepared, however, which includes an 
analysis of the safety and economic 
consequences of this rule. This analysis 
is included in the docket, and it 
quantifies, to the extent practicable, 
estimated costs to the private sector, 
consumers, Federal, State, and local 
governments, as well as anticipated 
benefits and impacts. 

A summary of the regulatory 
evaluation is contained in this section. 
For a more detailed analysis, the reader 


is referred. to the full evaluation 
contained in the docket. 


Costs 


This rule is relieving in nature and 
will impose no costs on either society or 
aircraft operators/owners. This 
assessment is based on rationale 
contained in the following discussion for 
each of these groups. 


Impact on Society 


In terms of society, this rule will not 
impose any additional costs in the form 
of a reduction in aviation safety. 

After a reexamination of the need for 
VOR/TACAN, which was in part 
prompted by the petition from . 
Helicopter Association International, 
the FAA concludes that there is no 
longer a need to require VOR/TACAN 
navigational equipment for aircraft 
conducting operations in a TCA under 
VFR and that adequate aviation safety 
will still be maintained. Under this rule, 
aviation safety will remain intact by 
employing the use of one of two options 
for operations in a TCA conducted 
under VFR: (1) flight operations with 
navigational equipment or (2) flight 
operations without navigational 
equipment. With navigational 
equipment, a pilot operating under VFR 
will have the option of using either 
VOR/TACAN or other types of 
navigation equipment (namely, LORAN 
C). Either type of navigational 
equipment selected will continue to 
ensure that the current level of aviation 
safety remains intact. Without 
navigational equipment, a pilot 
operating under VFR conditions while in 
a TCA will be allowed to use pilotage or 
deadreckoning procedures (for example, 
visual landmarks or radar vectors). This 
option will also ensure that an adequate 
level of aviation safety remains intact. 


Impact on Aircraft Operators/Owners 


Aircraft operators/owners will not be 
adversely impacted by this rule because 
it is cost relieving in nature. Aircraft 
operators will no longer be required to 
equip their aircraft with VOR/TACAN 
navigational equipment for operations in 
a TCA under VFR. This action will only 
impact those aircraft operators without 
VOR/TACAN navigational equipment 
who would have elected to operate 
under VFR in a TCA in the absence of 
this rule. 

The options of operating either with or 
without navigation equipment, as 
promulgated by this rule, will allow 

operators more flexibility to 
operate under VFR in a TCA while 
maintaining a sufficient level of aviation 
safety. 


Benefits 


The benefit of this rule is the 
elimination of a cost burden for aircraft 
operators/owners (namely, rotorcraft 
types) who operate in a TCA under VFR 
without VOR/TACAN navigational 
equipment before October 1, 1990. The 

benefit of this rule is 
flexibility afforded to aircraft operators/ 
owners by allowing the option of using 
navigational equipment other than 
VOR/TACAN or no equipment while 
operating under VFR in a TCA. 

As of October 1, the delayed effective 
date of the navigational equipment 
requirement under Amendment Nos. 61- 
80, 71-11, and 91-205, (Terminal Control 
Equipment Requirements; 53 FR 40318), 
will expire. Those amendments 
essentially require all aircraft operating 
in a TCA to be equipped with VOR or 
TACAN navigational equipment and 
were initially scheduled to become 
effective July 1, 1989. However, this 
effective date was delayed for operators 
of helicopters until October 1, 1990. 

This cost relieving benefit will be 
realized without jeopardizing safety. 


Conclusion 


In view of the estimated zero cost of 
compliance, coupled with the 
elimination of a cost burden without 
jeopardizing aviation safety, the FAA 
finds that this final rule is cost- 
beneficial. 


International Trade Impact Statement 


This rule will have no effect on the 
sale of foreign aviation products nor 
services in the United States, nor any 
effect on the sale of U.S. products or 
services in foreign countries. It will 
neither impose costs on aircraft 
operators nor U.S. or foreign aircraft 
manufactures. 


Regulatory Flexibility Determination 


The Regulatory Flexibility Act (RFA) 
of 1980 was ena by Congress to 
insure, among other things that small 
entities are not disproportionately 
affected by Government regulations. 
The RFA requires agencies to review 
rules which may have a “significant 
economic impact on a substantial 
number of small entities.” The small 
entities which could be potentially 
affected by the implementation of this 
rule are unscheduled operators or 
aircraft for hire owning nine or fewer 
aircraft. 

As discussed above, only those 
unscheduled aircraft operators (namely, 
rotorcraft) without VOR/TACAN 
navigational equipment who operate 
under VFR in a TCA will be impacted 
by this rule. These operators will be 
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impacted in the form of a cost relieving 
nature. Since this rule will not impose 
any costs on aircraft operators, the FAA 
finds that it will not have a significant 
economic impact, positive or negative, 
on a substantial number of small 
entities. 
Federalism Implications 

The regulation herein will not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this proposal will not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


Conclusion 


For the reasons discussed in the 
preamble, and based on the findings in 
the Regulatory Flexibility 
Determination, the FAA has determined 
that this regulation is not major under 
Executive Order 12291. In addition, the 
FAA certifies that this regulation will 
not have a significant econom!c impact, 
positive or negative, on a substential 
number of small entities unde: the 
criteria of the Regulatory Flexibility Act. 
The regulation is not considered 
significant under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979). A regulatory 
evaluation of the regulation, including a 
Regulatory Flexibility Determination has 


been placed in Docket 25943. A copy 
may be obtained by contacting the 
person identified under “FOR FURTHER 
INFORMATION CONTACT.” 


List of Subjects in 14 CFR Part 91 


- Aircraft, Airports, Airspace, Air traffic 
control, Air transportation, Aviation 
safety, Pilots, Safety. 


The Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration amends part 91 of the 
Federal Aviation Regulations (14 CFR 
part 91) as follows: 


PART 14—{AMENDED] 


1. The authority citation for part 91 
continues to read as follows: 


Authority: 49 U.S.C. 1301(7), 1303, 1344, 
1348, 1352 through1355, 1401, 1421 (as 
amended by Pub. L. 100-223), 1422 through 
1431, 1471, 1472, 1502, 1510, 1522, and 2121 
through 2125; Articles 12, 29, 31, and 32{a) of 
the Convention on International Civil 
Aviation (61 Stat. 1180); 42 U.S.C. 4321 et seq: 
E.O. 11514; Pub. L. 100-202; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983). 

The following amendments are made 
to part 91 in effect as of the effective 
date of this amendment: 

2. Section 91.90(c) is revised to read as 
follows: 


$91.90 Terminal control areas. 


7 * * * * 

(c) Communications and navigation 
equipment requirements. Unless 
otherwise authorized by ATC, no person 


may operate an aircraft within a 
terminal control area unless that aircraft 
is equipped with— 

(1) For IFR operations. An operable 
VOR or TACAN receiver; and 

(2) For all operations. An operable 
two-way radio capable of 
communications with ATC on 
appropriate frequencies for that terminal 
control area. 


* * * * * 


The following amendment is made to 
part 91 in effect as of August 18, 1990: 

3. Section 91.131 (c) is revised to read 
as follows: 


$91.131 Terminal control areas. 


* * * * o 


(c) Communications and navigation 
equipment requirements. Unless 
otherwise authorized by ATC, no person 
may operate an aircraft within a 
terminal control area unless that aircraft 
is equipped with— 

(1) For IFR operations. An operable 
VOR or TACAN receiver; and 

(2) For all operations. An operable 
two-way radio capable of 
communications with ATC on 


Issued in Washington, DC, June 11, 1990. 
James B. Busey, 
Administrator. 
[FR Doc. 90-13941 Filed 6-15-90; 8:45 am] 
BILLING CODE 4910-13-™ 
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DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 


Dean John A. Knauss, Marine Policy 
Fellowship; Open for Applications 


AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 


ACTION: Dean John A. Knauss Marine 


Policy Fellowship; open for applications. 


SUMMARY: In 1979, the National Sea 
Grant College Program Office 


(NSGCPO), in fullilling its broad 
educational responsibilities, initiated a 


Branches of the Federal Government to 
graduate students in marine related 
fields. The Fellowship program accepts 
applications once a year during the 
month of September. All applicants must 
submit an application to one of the State 
Sea Grant College Programs in their 
area. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Director, National 
Sea Grant Federal Fellows Program, 
National Sea Grant College Program, 
1335 East-West Highway, Silver Spring, 
Maryland 20910, telephone (301) 427- 
2431 or call your nearest Sea Grant 


program: 
University of Alaska—{907) 474-7086 
University of California—({619) 534-4440 
University of Connecticut—({203) 445- 
5108 

University of Delaware—({302) 451-2841 
University of Florida—{904) 392-5870 
University of Georgia—{404) 542-7671 
Unieoutiny of Hawaii—({808) 948-7031 
wet o of Ilinois—{217) 333-1824 
ss te University—{504) 368- 


Univesity of Maine—{207) 581-1436 

University of Maryland—({301) 454-5690 

Massachusetts Institute of Technology— 
(617) 253-7131 

University of Michigan—{313) 763-1437 

University of Minnesota—{612) 625-2765 

Mississippi-Alabama Sea Grant 
Consortium—{601) 875-9341 

University of New Hampshire—(603 
862-2175 

New Jersey Marine Sciencies 
Consortium—({201) 872-1300 

State ne of New York—{516) 


nee cant North Carolina—{919) 737- 

Ohio Sta State University—(614) 292-8949 

Oregon State University—(503) 754-2714 

University of Puerto Rico—(809) 832- 
3585 


Purdue University—{317) 494-3584 


University of Rhode Island—{401) 792- 


6800 

South Carolina Sea Grant Consortium— 
(803) 727-2078 

University of Southern California—{213) 
743-6068 

Texas A&M University—({409) 845-3854 

Virginia Graduate Marine Science © 
Consortium—({804) 924-5985 

University of Washington—{206) 543- 
6600 


University of Wisconsin—({608) 262-0905 

Woods Hole Oceanographic 
Institution—(508) 548-1400 x2578 

SUPPLEMENTARY INFORMATION: 


Dean John A. Knauss Marine Policy 
Fellowship, National Sea Grant College 
Federal Fellows Program—Purpose of 
the Fellowship Program 
. In 1979, the National Sea Grant 
College Program Office (NSGCPO)}, in 
fulfilling its broad educational 
responsibilities, initiated a program to 
provide educational experience in the 
policies and processes of the Legislative 
and Executive Branches of the Federal 
Government to graduate students in 
marine related fields. The U.S. Congress 
the value of this program and 
in 1987, Public Law 100-220 stipulated 
that the Sea Grant Federal Fellows 
Program was to be a formal part of the 
National Sea Grant College Program 
Act. The recipients are designated Dean 
John A. Knauss Marine Policy Fellows. 


Announcement 


Fellows announcements are 
sent annually to all participating Sea 
Grant institutions and campuses by the 
state Sea Grant Director upon receipt of 
notice from the National Sea Grant 
College Program Office (NSGCPO). A 
brochure describing the program is also 
available from the NSGCPO for 
distribution by both that office and the 
state Sea Grant programs. 

Eligibility 

Any student who, at the time of 
application, is in a master’s, doctoral or 
professional in a marine related 
field from any accredited institution of 
higher education may apply to the 
NSGCPO through any state Sea Grant 
program. 

Deadlines 

© Students must submit applications 
to a state Sea Grant Director, who will 
be the applicants sponsor, by the date 
set by the Directors in their individual 
program announcement (usually early to 
maiepeniber). 

© Applications are to be submitted to 
the NSGCPO by the sponsoring state 
Sea Grant Director, no later than close 
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of business on September 30th of any 
given year. 

® The selection process and 
subsequent notification will be 
completed by October 31st of any given 
year. 
Stipend and Expenses 

For 1991 a Fellow will receive a 
stipend amount of $24,000. 


Application 


An application will include: 

© Personal and academic resume or 
curriculum vitae. 

e Education and career goal 
statement from the applicant with 
emphasis on what the prospective 
Fellow expects from the experience in 
the way of career devélopment. (not to 
exceed 2 pages) 

* No more than two letters of 
recommendation with at least one being 
from the students major professor. 
Thesis papers are not desired. 

¢ A letter of endorsement from the 
sponsoring state Sea Grant Director. 

© Copy of undergraduate and 
graduate student transcripts. 

It is our intent that all applicants be 
evaluated only on their ability, therefore 
letters of endorsements from members 
of Congress, friends, relatives or others 
will not be considered. 

Placement preference in the Executive 
or Legislative Branches of the 
Government may be stated, and will be 
honored to the extent possible. 
Selection Criteria 

The selection criteria will include: 

* Academic Performance. 

© Communication Skills (both written 
and verbal). 

© Diversity and Appropriateness of 
Academic Background. 

¢ Additional Qualifying Experience 

© Support of Major Professor. 

© Support of Sea Grant Director. 

® Overall class balance in Discipline, 
Geographic, Ethnic and Gender 
Representation. 


Selection 


Selection of finalists will be made by 
a panel chaired by the Director of 
Federal Fellowships of the NSGCPO and 
include representation from (1) the 
Council of Sea Grant Directors, (2) the 
Office of the Assistant Administrator for 
Cceanic and Atmospheric Research, and 
(3) the current and possibly past group 
of Fellows. The individuals 
representative of these groups will be 
chosen on a year by year basis 
ee a 

other exigencies. Selection of finalists 
by the panel will be done according to 
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Dated: June 6, 1999. 
Alan R. Thomas, 
Acting Assistant Administrator, Oceanic and 
Atmospheric Research. 


[FR Doc. 90-14017 Filed 6-15-90; 8:45 am] 
BILLING CODE 3510-12-41 





Part Vii 


Department of 
Housing and Urban 
Development 


Office of the Assistant Secretary for 
Public and Indian Housing 


Indian Housing Development— 
Announcement of Funding Availability for 
Fiscal Year 1990; Notice 
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AGENCY: Office of the Assistant 
aaa mente eearcrge 


aa Notice of funding availability. 


summary: This Notice announces the 
availability of funding for Fiscal Year 
(FY) 1990 for development of Indian 
Housing (IH) and provides the 
applicable criteria, processing 
requirements and development action 
dates. Eligible Indian Housing 
Authorities (IHAs) are invited to submit 
applications for Indian Housing 
developments in accordance with the 
schedule. This Notice is not applicable 
to the Public Housing program. 
EFFECTIVE DATE: June 18, 1990. 

FOR FURTHER INFORMATION CONTACT: 
HUD Indian Programs Field Office for 
the jurisdiction. 


Background: 

The amount of funding provided under 
the FY 1990 HUD Appropriations Act 
(Pub. L. No. 101-144) for new Indian 
Housing development is $130,098,036, 
and the amount provided for 
amendments to existing contracts is 
$32,000,000. In addition to these funds, 
there is $6,001,059 of grant authority 


carryover. 
Not all of these funds will be 

available for new units. Replacement 
units for those that have been approved 
for demolition or disposition must also 
be funded from the amount available for 
new IH development, and the amount 
appropriated for amendments is to be 


replacement units are not needed for 
such units, the funds will be distributed 
to the FOs after August 1, 1990, on the 
same proportional basis as the amounts 
for new units. 


The amount of grant authority 
carryover is the total of (1) budget 
authority recaptured during FY 1989, but 
not reserved for reuse during FY 1989, 
and (2) budget authority assigned in FY 
1989, but not reserved in FY 1989. Budget 
authority recaptured during FY 1990 
from previously reserved developments 
may not be reused and will be 
rescinded. 


THA Applications for New Construction 


Eligible IHAs are invited to submit 
applications to the applicable HUD 
Indian Programs Field Office (FO) for IH 
developments to be developed in 
accordance with program regulations at 
24 CFR part 905 and the environmental 
requirements of 24 CFR part 50. 
Applications for replacement units must 
be submitted by IHAs to HUD 
Headquarters in connection with 
requests for approval of demolition or 
disposition actions, in accordance with 
regulations at 24 CFR 970, the Public 
Housing Demolition, Disposition and 
Conversion Handbook 7486.1, Notice 
PIH 89-19, and any lai.« issued HUD 
Notice that is applicable. Applications 
for amendment funds will be submitted 
to the applicable FO as the need arises, 
in accordance with section 8 below. 

An IHA submitting more than one 
application for new units should state its 
priorities for receiving funding in an 
accompanying letter. Requests for 
Mutual Help and Rental Units from the 
same IHA should be submitted as two 
separate applications. IHA questions 
should be directed to the local HUD FO. 
No development application may be 
funded in FY 1990 if that application is 
received at the FO or postmarked after 
5:15 p.m. (local time), August 17, 1990. 


Funding Assignments for New Units 


Each of the six Indian Housing 
Program Field Office service areas has 
been designated as the smallest 
practicable area for allocation of 
assistance. The funds available for new 
units in FY 1990 are being assigned to 
the FOs on a fair share basis pursuant to 
24 CFR 791-403(d), using the Bureau of 
Indian Affairs (BLA) estimates of Indian 
housing needs and other housing need 
data not reflected by BIA estimates. 
Funds assigned to FOs are not 
development specific. A meaningful 
competitive process, described below, 
will be used to select the applications to 
be funded. The following chart specifies 
the availability of the $125,098,036 of 
budget authority available for new units 
for Fiscal Year 1990 for the various HUD 
Offices of Indian Programs, and it 
includes any funds to be expended on 
off-site sewer and water: 


In addition to this new funding, the 
carryover funds of $6,001,059 recaptured 
from the various Offices of Indian 
Programs will be returned to the field 
office where the recaptures originated 
and will be added to the pool of 
development funds in the field office for 
allocation using the method specified in 
this notice of fund availability. Funds 
will be identified as to their 
metropolitan or non-metropolitan use to 
comply with the regulations at 24 CFR 
791.403(a) that require the total of funds 
for the Indian Housing and Public 
Housing programs to be reserved so that 
on a nationwide basis, at least 20 
percent—but not more than 25 percent 
of the total contract authority available 
for any fiscal year—shall be allocated 
for use in non-metropolitan areas. This 
identification does not apply to FY 1990 
amendment funds. 

If the county in which the IH site is 
located is part of a Metropolitan 
Statistical Area (MSA), then funds for 
that IH will be considered metropolitan. 
Otherwise, funds will be considered 
non-metropolitan. IH developments that 
contain both metropolitan and non- 
metropolitan housing should have a 
ratio of metropolitan to non- 
metropolitan housing established that 
will be maintained throughout the 
development of the development. The 
FO shall consult with the IHA on the 
ratio prior to Program Reservation. 


Development Application Submission 
Procedures 


a. Field Offices will accept 
applications for new units from eligible 
IHAs pursuant to 24 CFR 905.206 and 
Handbook 7450.1 using Form HUD- 
52730. 

i. Eligible IHAs are those which have 

A. The legal authority to develop, own 
and operate housing developments 
under the United States Housing Act of 
1937 (Act), as described in §§ 905.108 
and 905.109; 

B. The required Tribal and/or local 
—— as described in § 905.106; 
an 

C. Administrative capability in both 
management and development, as 
described in § 905.207. 
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ii. Separate applications shall be 
submitted for Rental and Mutual Help 
units. 

b. Each application must be 
accompanied by an IHA Resolution and 
a letter from the unit of general local 
government (Tribe or other body), 
signed by the chief executive official, in 
support of the proposed IH 
development. An applicant may request 

“planning funds.” 

i. The IHA resolution shall include 
assurances that the IHA will comply 
with 24 CFR part 8, which implements 
section 504 of the Rehabilitation Act of 
1973. 

ii. Pursuant to 24 CFR 24.630, which 
implements the Drug-Free Workplace 
Act of 1988, the IHA shall incorporate 
into its resolution the Certification 
Regarding Drug-Free Workplace 
Requirements as directed by Notice 89- 
39 entitled “Certifications by IHAs for a 
Drug-Free Workplace” issued August 11, 
1989. 

iii. The IHA Resolution shall 
incorporate a statement explaining how 
solid waste disposal for the 
development will be addressed. 

iv. The IHA Resolution shall 
incorporate a statement regarding the 
planned access to public utility services 
and a listing of any official 
commitment(s) for these utility services 
for the development. 

v. When a Tribal government is the 
unit of general local government, a letter 
executed by the chief executive official 
must assure HUD that access road 
needs will be identified by Tribal 
Resolution (with BIA concurrence) and 
entered on the BIA Indian Reservation 
Roads prioritization schedule used by 
BIA for resource allocation (25 CFR 170; 
57 BIAM 4 and Supplement 4; and 24 
CFR part 905 B, appendix I, Item 6 (c)). 
When the unit of general 
government is other than a Tribal 
government, a letter from that 
government unit signed by the chief 
executive official shall assure HUD that 
funds will be budgeted and committed 
for access road needs. 

vi. The IHA Resolution must advise 
HUD of any persons with a pecuniary 
interest in the proposed development. 
Persons with a ary interest in the 
development shall include but not be 
limited to any developers, contractors, 
and consultants involved in the 
application, planning, construction or 
implementation of the development. 
During the period when an application is 
pending or assistance is being provided, 
the upplicant shall update the disclosure 
required within thirty days of any 
substantial change. 

c. Every unfunded application in 
possession of the FO before the issuance 


of this Notice must be returned to the 
IHA. Each IHA shall be afforded an 
opportunity to review and revise its 
application to comply with this Notice. 
The FO development staff will provide 
technical assistance to any IHA in this 
situation, upon request. 


Development Application Content 

a. In accordance with section 6{j) of 
the United States Housing Act of 1937, 
proposed developments for housing 
consisting of three or more bedrooms 
per unit shall receive priority, unless the 
Housing Development Division Director 
determines in writing that there is no 
need for housing with three or more 
bedrooms. To assist in this 
determination, the IHA may submit, 
with its application, information (from 
its waiting list of prospective resident 
applications over a reasonable period of 
time) that supports a finding that there is 
no need for housing units with three or 
more bedrooms. An IHA resolution and 
a letter signed by the chief executive 
official of the unit of general local 
government, stating that there is no need 
for housing units with three or more 
bedrooms, is required. 

b. In accordance with section 6{h) of 
the United States Housing Act of 1937, 
every application submitted in FY 1990 
for a new construction development 
must be accompanied by evidence that 
the cost of new construction is less than 
the cost of acquisition or acquisition 
plus rehabilitation. In the alternative, 
the IHA may submit a certification that 
there is insufficient existing housing in 
such neighborhood to undertake the 
development of housing for large 
families through acquisition of existing 
housing or rehabilitation. 

c. Applications for proposed 
developments must take into 
consideration required compliance with 
section 504 of the Rehabilitation Act of 
1973. The implementing rule, 24 CFR 
part 8, which as published June 2, 1998, 
was effective July 11, 1988. Further, the 
IHA shall follow the Uniform Federal 
Accessibility Standards regulation (24 
CFR part 40) and the Architectural 
Barriers Act of 1968 in making units 
accessible/adaptable. 

d. Group homes, intermediate care 
facilities, nursing homes, etc., are not 
eligible under the IH program regulation. 


Development Application Review and 
Ranking 

a. To ascertain completeness and 
eligibility, Field Offices shall review 
each application for required 
resolution(s) and required letters of 
support. The IHA must meet the 
requirements of legal eligibility 
(organization and local cooperation) and 


administrative capability (management 
and development). 
b. The statutory priority for families 
requiring three or more bedrooms will 
be provided as follows. For each 
program type (low rent or Mutual Help), 
the applications will be sorted into three 


Group I will be composed of 
applications for projects consisting only 
of units with three or more bedrooms. 
Group II will be composed of 
applications for projects that have a mix 
of units with three or more 

and units of fewer than three bedrooms. 
oo pH se be composed of 
applications for projects containing only 
units of fewer than three bedrooms. 
Applications in Group I will receive 
priority funding over Group Il, and 
Group II applications will receive 
priority over Group III applications. 

c. Complete and eligible applications 
of Group I, Group II, and Group III will 
be ranked separately for each program. 
The score calculated for the application 
of an IHA that has not previously been 
funded will be adjusted before ranking 
by multiplying the score by a factor of 
2.5 to compensate for a lack of 
experience on which to base a rating. 
The rankings will be based on awarding 
points to each application for the 
following categories: 

i. The relative unmet IHA need for 
housing units compared to the other 
eligible applications in that group, based 
on IHA waiting lists and the total 
number of units in management and in 
the development pipeline. For IHAs that 
have not previously been funded, the 
points for this category will be 40. For 
all other IHAs, this need will be 
measured for each program type by 
dividing the number of families on the 
waiting list for the size of units involved, 
by the IHA’s total number of units in 
management and under development. If 
the result of this division is greater than 
1.00, the points for this category shall be 
40. Otherwise, the result of this division 
shall be multiplied by 40. The maximum 
number of points an IHA can receive is 
40 points. 

ii. The relative IHA occupancy rate 
compared to the occupancy rates of 
other eligible IHA applications in that 
group. The occupancy rate for an IHA 
shall be derived from the most recent 
data entered in the HUD Multifamily 
Information Retrieval System national 
data base, which reports total units 
available and total units occupied based 
on information supplied by IHAs on 
forms submitted periodically to HUD. 
For all IHA projects in management, the 
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no points for this category. 
maximum number of points that an IHA 
can receive is 20 points. 

iii. Length of time since the last 
Program Reservation date. The number 
of days from January 1, 1990 to the date 
of the last Reservation for an 
THA shall be divided by the longest 
time, in number of days, since the last 
Program Reservation for any IHA in the 
group. This ratio shall be multiplied by 
20 to calculate an IHA's points for this 
mene. IHAs that have not previously 

been funded do not have any experience 
on which to base a rating, and they shall 
receive no points for this category. The 
maximum number of points that an IHA 


pipeline 


points. For each IHA development that 
was not completed by January 1, 1990, 


development no 
having an approvable Soediannant 
Program submitted within one year of 


months (not counting days under 
statutory exclusions), 4 points are 
deducted—up to a maximum deduction 
of 20 points. 

C. For each IHA development not 


D. The maximum number of points an 
THA can receive is 20 points. IHAs that 
have not previously been funded do not 
have any experience on which to base a 
rating, and they shall receive no points 
for this category. 


Selection of Recipients for Development 
of New Units: 

a. The ranking process will produce 
an ordered list of IHAs that may receive 
funding. The order is established by the 
total number of points the application 
received in the rating process. The 
application with the highest point total 


among Group | applications will be 
funded first, the next highest will be 


be based upon the following table to 
ensure ion based on 
need. Exceptions to the maximum size 
of projects awarded based on the table 
shall be made only where good cause 
exists. 


If an IHA that serves more than one 
distinct Indian community submits 
applications for housing units in several 
of the communities, each application 
will be treated separately, for purposes 
of the number of units awarded. 


Funding Assignments for FY 1990 
Amendments 


Amendment funds will not be 
distributed to FOs on the same basis as 
funds for new units. Instead, they will 
be distributed by HUD Headquarters on 
the basis of (1) emergency requests from 
FOs, (2) amendment funds related to.the 
impact of the change in calculation to 
Total Development Cost calculations 
mandated by Public Law 101-144 (103 
Stat. 846), or (3) in response to 
amendment money need surveys 
submitted by the FOs as requested. 
Requests that are not emergency 
requests and that are not in response to 
the change in Total Development Cost 
calculations, will be evaluated using the 
following order of priority: 

a. Projects under construction with 
HUD-approved litigation settlement 
payable. 

b. Projects that require a cost increase 
to cover immediate HUD-approved 
correction of safety and/or health 
hazard, that is not associated with off- 
site sewer and water needs. 

c. Projects under construction with a 
cost increase needed to cover HUD- 
approved off-site sewer and water 
component. 

d. Projects with active Invitation to 
Bid or Request for Proposal status that 


require nominal HUD-approved change 
orders. 

e. Projects with active Invitation to 
Bid or Request for Proposal status that 


contract or contract of sale. 

£. Projects with active Indian Health 

Service project summary that require a 

cost increase before a 
memorandum of agreement can be 
executed. 

g. Projects that require a HUD- 
approved nominal cost increase to 
achieve project close-out. 

h. Projects that require a HUD- 
approved cost increase for any reason 
not listed above. 


Tests for Compliance with Published 
Indian Maximum TDC 


a. HUD may approve a Total 
Development Cost for a development 
that exceeds the published maximum 
allowable TDC by up to 10 percent for 
special situations, such as—but not 
limited to the following: 

i. Relocation (temporary 
displacement) costs as required by other 
regulations or laws; 

ii. On-Site Solid Waste start-up costs 
necessary to initiate existing solid waste 
removal services; and 

iii. Energy efficient housing design. 

b. HUD may approve a TDC fot a 
development that exceeds the published 
maximum allowable TDC by more than 
10 percent when, for good cause, HUD 
determines that a higher TDC is 
warranted for special situations, such 
as—but not limited to the following: 

i. Unforeseen site improvement costs 
(on-site only, not including any cost 
related to roads or driveways). 

ii. Donations. 

A. Donations provided to a 
development for normal costs 
associated with the typical HUD- 
approved on-site development are 
treated as offsets to the budget; 
therefore, they are controlled by the 
published Indian TDC limitation. The 
Indian program applies a pro rata 
interpretation to donations, requiring 
that each unit is allocated a pro rata 
share of the total donation. Additional 
unit yield in any IH development may 
not be attributable to donations. 

B. Donations provided to a 
development for a specific HUD- 
approved enhancement above and 
beyond the typical HUD development, 
for example, super energy efficiency, 
may be an appropriate reason to exceed 
the Indian TDC limitation. 

C. Donations for off-site infrastructure 
may be considered good cause to 
exceed the published TDC limitation. 
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This includes the donation of funds from 
the State of Alaska that are applied to 
the existing development units in a pro 
rate fashion. 

c. The test for compliance with the 
Indian TDC limitation is not affected by 
the source of funds; that is, whether the 
source is new development funds or 
amendment funds. 


Findings 

a. Environment. 

A Finding of No Significant Impact 
with respect te the environment has 
been made in accordance with HUD 
regulations that implement section 


102(2)(C) of the National Environmental 
Policy a Les 1969 (42 rage oe 
available for public inspection during 


Docket Clerk, Office of General 

room 10276, Department of Housing and 
Urban Development, 451 Seventh Street 
SW., W DC 20410. 

b. Information collections. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501- 
3520), the information collection 
requirements contained in these 


application procedures for development 
funds were reviewed by the Office of 


hours in the Office of the Rules 
Counsel, 


Management and Budget and assigned 
OMB control number 2577-0030. 


Authority: Secs. 5 and 6, United States 
Housing Act of 1937 (42 U.S.C. 1437c, 1437d); 
Housing Urban 


[FR Doc. 90-14010 Filed 6-15-90; 8:45 am] 
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ACTION: 

availability of financial assistance and 
request for applications for Head Start- 
State Collaboration Projects. 


summary: The Head Start Bureau of the 


Administration for Children, Youth and 
Families announces the availability of 


A. Description of the Head Start 
Program. 


Head Start is a national program 


social, medical, dental, nutrition and 
mental health services to over 11 million 
children and their families across the 
nation. Parent involvement is an 


important part of the Head Start 


program. 

Head Start is now a $1.4 billion 
program serving nearly half a million 
low-income children and their families 
in over 2,000 communities across the 
United States each year.Now —~ 
celebrating a quarter century of 
services, Head Start is helping to break 
the cycle of poverty through a family- 
oriented, comprehensive, and 
community-based program to address 
developmental goals for children, 
employment and self-sufficiency goals 
for adults, and support for parenis in 
their work and child-rearing roles. 
Launched by the Office of Economic 
Opportunity in 1965, Head Start is now 
administered by the Administration for 
Children, Youth and Families (ACYF) in 
the Office of Human Development 
Services (OHDS), Department of Health 
and Human Services (DHHS). Locally, 
the program is administered by 1,300 
community-based non-profit 
organizations and school systems. 

In the past several years, successful 
collaboration between Head Start and 
other programs has begun to increase, 
and many States currently coordinate 
some services with Head Start. In some 
areas, complex and sophisticated 
collaborative structures are already in 

lace; in others, new initiatives are 

to appear. The Head Start- 
State Collaboration Projects to be 
funded under this announcement are 
intended to assist States in furthering 
the development of collaborative 
initiatives and structures, regardless of 
their existing service delivery system or 
current level of coordination. 

The Head Start program is based on 
the premise that all children share 
certain needs, and that children of low- 
income families, in particular, can 
benefit from a comprehensive 

tal program to meet those 
needs. The Head Start approach is 
based on the philosophy that (1) a child 
can benefit most from a comprehensive, 
interdisciplinary program to foster 
normal growth and development and 
remedy problems as expressed in a 
broad range of services; and (2) the 
child’s entire family, as well as the 
community, must be involved. The 
program should maximize the strengths 
and unique experiences of each child. 
The family, which is perceived as the 
principal influence on the child’s 
development, must be a direct 
participant in the program. Local 
communities are allowed latitude in 
developing creative program designs so 
long as the basic goals, objectives, and 
standards of a comprehensive program 
are encompassed. 


B. National Trends 


During the latter half of the 20th 
century, the United States has 
undergone considerable social change 
accompanied by changes in public and 
private programs and service delivery 
systems. 

Five trends, in particular, have 
important implications for Head Start 
and State which assist low- 
income families with young children: 

¢ First, the rapidly growing labor 
force participation of mothers with 
young children has increased the need 
for full-day child care while parents 
work: This trend will increase among 
low-income mothers with preschool 
children as a result of the Family 
Support Act of 1988 which requires 
many previously exempt welfare 
mothers to participate in JOBS training 
and employment; 

© Second, State policies and programs 
which promote developmentally 
appropriate preschool experiences for 
low-income children are increasing 
rapidly in response to empirical 
evidence that such programs represent 
an ees investment in the —— 

© Third, States are 
implement Federal legislation fPub. L. 
99-457) which expands services for 
preschool children with disabilities and 
their families; 

¢ Fourth, there is a growing need for 
training and employment opportunities, 
such as those available through Head 
Start and other community programs, in 
order to improve entry level 
opportunities for welfare clients and 
other low-income individuals who are 
transitioning into the labor force; and 

¢ Fifth, as the number of families who 
gain access to these programs increases, 
there is a growing need to ensure that 
program quality is continued and that 
benefits to children from their 
participation in early childhood 
programs are not lost in making the 
transition to kindergarten and 
elementary school. 


1. Increasing Labor Force Participation 
of Mothers 


During the past decade, child care and 
early childhood education have become 
critical issues as mothers from all 
income levels have joined the work 
force. Today, approximately 51 percent 
of Head Start parents are employed, and 
this percentage is expected to increase 
as programs under the Family Support 
Act of 1988 are implemented by the 
States. To better meet the needs of these 
families, local Head Start grantees are 
entering into agreements with other 
child care programs to provide extended 
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economic well-being. In support of self- 
goals for parents, Head Start 
works with States and local employers 


training or employment to 
employment ene care 
for children is one area where Head 

Start and State programs can work 
together to achieve mutual goals. 


5. Increasing Benefits to Children 


assistance to be made available under 
this announcement is to create 
a partnerships between Head 
readiness for school. tart and tom States fa ender to 
A central aspect of programmatic demonstrate effective strategies for 
quality is the availability of well- increasing State-level collaborration 
ualifi between Head Start and other programs. 
These partnerships are intended to (1) 
facilitate the development of policies 
and initiatives which benefit Head Start 
participants and other low-income 
families throughout the State; (2) 
facilitate collaboration between 
Start and a wide range of 


Federal and State commitment to low- 
income children and their families. 
It is recognized that many States 

already collaborate extensively with 

Head Start in a variety of ways. Others 

are just beginning to plan for 
regulations of 42 States and the District _ coordination. The intent of this financial 
of Columbia. assistance is to assist States in 

Another their 


4. Promoting Self-Sufficiency Among inten of 
Families 


effort, primarily 
through welfare reform, to assist low- kindergarten eystemie change contemplated forthe 
income parents in achieving greater achool. future 
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income 

The grants to be awarded under this 
announcement are NOT to be used to: 
(1) Supplant ongoing collaboration 
between OHDS Regional Offices, Head 
Start grantees, and other programs in 
the State; (2) provide direct services to 
ene 
families; or (3) provide training 

casted aaueneamadtons 
grantees in carrying out their program 
responsibilities. 


Part II. Responsibilities of the Grantee 
A. Collaboration and Linkages 


An t goal of the Head Start- 

State Collaboration Projects is to foster 
coalitions of OHDS Regional 

officials, State officials, State Head Start 
Association presidents, Head Start 
program directors, and early 
professionals in order to promote more 
coordinated approach to planning and 
program development the 
State. A principal role for the Head 
Start-State Collaboration Projects will 
be to develop collaboration among Head 
Start, State education agencies, State 


Head Start-State Collaboration 
Projects will be expected to engage in a 
variety of activities to achieve these 
goals. These include, but are not limited 
to: 

© Providing for Head Start 
representation on State planning and 

icy boards related to services for 
families, especially Family 
Support Act Implementation Planning 


© Establishing a State point of contact 
for agencies and planners seeking 
information about Head Start policies, 
pean epheneieny 
a aa ee 


support the coordination of Head Start 
with other programs; 

© Developing public/private 

to increase and coordinate 

resources for Head Start and other early 
childhood programs; 

© Sharing and disseminating 
information through briefings, the media, 
and inter-agency forums; 

© Developing plans for special 
initiatives to further the mutual goals of 
Head Start and other participating 
organizations; 


© Sponsoring State-wide professional 
coalitions of organizations committed to 


coordination of Head Start and other 


Head Start-State Collaboration 
Projects must coordinate closely with 
the OHDS Regional Offices and with the 
National Head Start Office. Grants will 
be administered by the OHDS Regional 
Offices, and grantees will be expected 
to meet with Regional officials at least 
twice a year. In addition, grantees will 
be required to attend one two-day 
meeting in Washington, DC each year of 
the grant for information-sharing with 
other grantees and the national Head 
Start office. 

B. Specific Priorities 

In addition to promoting collaboration 
and linkages among Head Start, State 

and local programs generally, 
Head Start-State Collaboration Projects 
must address one or more of four 
priority areas in order to substantially 
improve opportunities for low-income 
children and their families: (1) State 
welfare reform; (2) State-funded 
ool programs; (3) transition to 

public schools; and (4) mainstreaming of 
children with disabilities. State- 
sponsored programs in these areas all 
serve low-income families, including 
many Head Start participants. 
Collaborative initiatives can help to 
improve the ability of both Head Start 
and other programs to meet the needs of 
these families. 


1. State Welfare Reform 


A major issue for Head Start is 
collaboration with the States around 
implementation of the Family Support 
Act of 1988, which was enacted to 
increase the employability of welfare 
recipients and help them achieve self- 
sufficiency. This legislation includes a 
new JOBS program which must be 
implemented by the States over the next 
two years. Many Head Start parents will 
be required to participate in JOBS 
training and employment activities 
geared toward economic self- 
sufficiency. A key provision of JOBS is 
the requirement for child care to support 
training and employment. Head Start 
expects to coordinate with States to 
ensure that quality child care is 
available to JOBS participants and to 
families receiving transitional child care 
benefits, many of whom are also eligible 
for Head Start services. 

Many Head Start grantees and 
delegate agencies are already engaged 
in agreements with State and local child 
care programs to provide full-day care 


for the children of working Head Start 
parents and other low-income families. 
In addition to partnerships for full-day 
child care services, Head Start is 
working to provide support for Head 
Start parents who participate in the 
JOBS program and make 

opportunities available for JOBS 
participants who wish to enter 
occupations available through Head 
Start. 

A Head Start-State Collaboration 
Project with objectives related to 
welfare reform could facilitate and 
enhance the coordination of Head Start 
with State implementation of the Family 
Support Act of 1988 through a variety of 
activities including, but not limited to: ~ 

© Development of partnerships with 
welfare reform agencies and employers 
to provide appropriate training and 
employment opportunities for Head 
Start parents and to provide flexibility 
for welfare mothers as they move along 
the continuum of education, training, 
and part-time employment to full-time 
employment; 

© Development of partnerships to 
broaden the availability of CDA training 
for State early childhood staff and entry- 
level training for welfare recipients who 
— to enter the early childhood field; 


© Development of partnerships to 
provide full-day care for children of 
working Head Start parents and other 
low-income families, including 
assistance to individual Head Start and 
other early childhood programs in 
negotiating mutually beneficial 
contracts. 


2. State Preschool Programs 


In recent years, many States have 
enacted new legislation and 
implemented preschool programs for 
low-income families and children at risk 
of developmental delay. Some of these 
programs supplement Head Start grants 
in order to serve ‘additional children; 
some take a Head Start-like approach 
but do not fund Head Start grantees; and 
others expand Head Start services to 
low-income families whose income is 
slightly above the limit for Head Start. 

Head Start-State Collaboration 
Projects involving State preschool 
programs are to improve the 
representation of Head Start in State- 
level policy discussions concerning 
preschool programs for low-income 
families. In addition, Collaboration 
Projects must work with Head Start 
grantees, officials in the State education 
agency, the State Head Start 
Association, and professional 
organizations to promote early 
childhood programs which meet the 
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diverse needs of families in local 
communities t the State. 
Suggested activities include but are not 
limited to: 


© Working to increase the number of 
children who participate in the Head 
Start 

e Wo to ease the transition of 
three-year-olds from their homes or 
infant/toddler programs to Head Start 
and State preschool programs which 
serve primarily four-year-old children; 

© Working to enrich Head Start’s 
comprehensive service strategy by 
enhancing services to the older and 
younger siblings of Head Start children 
as well as to other members of the 
family; 

© Working to increase training 
opportunities for early childhood 
professionals through CDA or State 
credentials; 

¢ Helping to find innovative ways to 
address low salary structures and poor 
— benefits in the early childhood 
field; 

¢ Promoting collaboration between 
State education agencies and State child 
care licensing agencies to improve the 
standards of quality and reduce 
regulatory barriers facing early 
childhood programs; and 

© Promoting the development and 
dissemination of developmentally 
appropriate practices and materials. 


3. Transition to Public Schools 


Over the next several years, Head 
Start will continue to focus on the 
transition of children from Head Start to 
public schools. A major thrust of this 
effort is the support of educational 
reform in the States in order to identify 
ways of enhancing the success of 
children once they enter the school 
system. Head Start-State Collaboration 
Projects which have transition 
objectives are expected to work closely 
with Head Start to improve transition 
for low-income children and their 
families throughout the State. The Head 
Start-State Collaboration Projects can 
support linkages with public schools 
through a variety of activities including, 
but not limited to: 

© Working with Head Start grantees 
and school systems to implement parent 
involvement initiatives and early 
childhood units in the public schools; 

© Developing partnerships with other 
early childhood programs, elementary 
schools, and professional groups to 


preschool and elementary school, 
particularly for children who are at risk 
of school failure; 

© Assisting in the dissemination of 
Head Start’s written policies, suggested 
approached, and products to improve 


transition practices and linkages 
between preschool programs and 
elementary schools; and 

¢ Working with Head Start grantees 
— school systems to increase before- 


after-school care for young children 
when lack of supervision during non- 
school hours may increase their risk for 
failure in elementary school. 


4. Mainstreaming of Children With 
Disabilities 


Head Start is the largest preschool 
program in the United States which 
mainstreams children with disabilities. 
In addition, these children receive a 
wide range of other services appropriate 
to their special needs. As a result, many 
other programs look to Head Start for 
leadership and assistance in this area. 

The Education of the Handicapped 
Act Amendments of 1986 (Pub. L. 99-457, 
enacted in 1987) calls for States to 
provide comprehensive, coordinated, 
interdisciplinary services to enhance the 
development of disabled children and 
minimize their potential for 
developmental delay, reduce the need 
for institutionalization and costs to 
society, and enhance the capacity of 
families to meet the special needs of 
their children. In particular, Pub. L. 99- 
457 requires State education agencies to 
service all three, four and five-year-old 
children with disabilities by 1991. This 
legislation encourages local education 
agencies to coordinate with Head Start. 
in order to increase mainstre 
opportunities for these children. 

States whose projects include 
objectives in this area must work closely 
with Head Start and their various State 
agencies with responsibility for 
screening and delivery of services for 
children with disabilities. Relevant 
activities include, but are not limited to: 

¢ Establishing communication with 
State interagency coordinating councils 
established under Pub. L. 99-457, more 
than 20 of whom already have Head 
Start representation; 

© Developing and disseminating 
information to assist local Head Start 
and public school programs in planning 
and service delivery; 

© Working with Head Start’s training 
and technical assistance network to 
coordinate activities and resources for 
children with disabilities and their 
families; 

© Helping facilitate coordination 
between Head Start and public school 
personnel in developing or implementing 
procedures to ensure the timely referral, 
evaluation, and placement of children 
from Head Start into elementary school 
in accordance with Federal and State 


regulations; 


© Collaborating with the Head Start 
Resources Access Projects (RAPs) to 
encourage the development of 
cooperative agreements between local 
Head Start and public elementary 
schools to enhance the transition of 
young children with disabilities; and 
the continued 
pestiaaas of local Head Start 
personnel in the public schools’ child 
identification efforts (“Child Find”) and 
other early identification activities. 
C. Preparing Project Proposals 
A proposed project should reflect both 
the State’s philosophy, priorities and 
goals and an understanding of Head 
Start’s philosophy, priorities and goals, 
with clearly articulated objectives and 
activities which ly address the 
needs of Head Start families and other 
low-income populations. The ee: 
should clearly show how the goals of 
both the State and Head Start will be 
served by the proposed project. 
Applicants must describe the range 
and scope of current collaborative 
efforts in their States. They must also 
demonstrate how their proposed project 
extends or amplifies existing activities, 
initiates new collaborative efforts to 
address important problems or gaps in 
service delivery systems, or improves 
the overall delivery of services to low- 
income children and their families. 
Successful applicants must propose 
activities which significantly address 
the issues and priorities described in 
this anouncement. Applicants are 
especially reminded of Head Start's 
fundamental principle of serving the 
whole family as the key strategy for 
improving the developmental, social and 
economic conditions for disadvantaged 
children. This principle incorporates 
developmental goals for chi'dren; self- 
sufficiency, parenting, and other goals 
for parents; professional goals for early 
childhood staff; and goals for the 
improvement of service delivery 
systems. 
Applicants are expected to take a 
ive and 
multidisciplinary view in proposing their 
projects. Proposals must demonstrate 
familiarity with Head Start and other 
low-income children 


activities, and barriers to coordination. 
Applicants must articulate major issues 
and problems within their State and 
discuss how the proposed project will 
support their goals and priorities for 
low-income families with young 
children. Applicants must articulate how 
the proposed project fits into other State 
initiatives or priorities. Significant 
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application must also describe current 
activities and long-range goals for the 
ongoing coordination of Heat Start with 
other relevant programs and activities 
which the proposed project addresses. 

The proposal! must demonstrate a 
strong need for assistance to improve 
the State-level collaboration between 
Head Start and other 

Available resources (other than 
pre a a eng 
coordinated with the project must be 
described, and evidence of firm 
commitments must be supplied. These 
resources may include other Federal and 
non-Federal resources, including in-kind 
contributions. Applicants are urged to 
present non-Federal resource 
contributions which exceed the 
minimum matching requirement of 25 
percent non-Federal funds. Successful 
applicants a non-Federal 
share in excess of the required 25 
percent will be required to provide the 
higher amount. 

The project objectives must be 
supported by a sound approach which 
details the magnitude and scope of 
activities to be conducted and how they 
will be carried out to achieve expected 
results. The proposal must include a 
detailed management plan for work to 


management 

showing timelines and level of effort for 
each objective and activity as well as 
which steff will be carrying out the 
work. The proposal must discuss 
relevant technical and operational 
issues, anticipate barriers to 
achievement of project goals, and 


the job as it relates to the proposed 
project. Resumes must indicate how the 
proposed staff are qualified to carry out 
the project activities. The project 
director must demonstrate strong 

and relevant 
technical Key individuals 
must be knowledgeable about the Head 
Start The proposal must 
include a line-item budget for each 
budget period requested. The budget 
narrative must fully explain and justify 
the line items in the budget categories in 
section B of the Form 24 Budget 
Information section. Sufficient 


detail 
must be included to facilitate 
determination of allowability and 
relevance to the project. The budget 
must be commensurate with the scope of 
the project and reasonable in relation to 


the work 

Project must include travel 
and per diem for the project director to 
attend two meetings annually with 
OHDS Regional officials as well as to 
attend one two-day national meeting of 
all Head Start-State Collaboration 
Projects in Washington, DC during each 
year of the project. 

Several categories of activities are 
specifically precluded from the Head 
Start-State Collaboration Projects. The 
ACYF will not support core 
administrative functions or other 
activities that essentially support the 
applicant's ongoing administrative 
functions. Neither will ACYF fund 
projects which duplicate or replace 
ongoing collaboration being carried out 
with the — Offices or Head Start 
wan ae jects which would provide 

or technical assistance {T/ 

™ to TA} te bol Head Start programs are 

recluded. However, the purchase 
of oihen by a Head Start Coordination 
Project grantee for its own use or for its 
members’ use {as in the case of a 
consortium) is acceptable when T/TA is 
necessary to carry out project 
objectives. 
Part III. Evaluation Criteria 

In considering how the applicant will 
carry out the responsibilities addressed 
under Part II of this announcement, 
competing applications for financial 
assistance will be reviewed and 
evaluated against the following criteria: 
1. Objectives and Need for Assistance 
(20 points) 

Pinpoint any relevant economic, 
social, financial, institutional, or other 
problems requiring a solution. 
Demonstrate the need for the assistance 
and state the principal and subordinate 
objectives of the project. Supporting 
documentation or other testimonies from 
concerned interests other than the 


applicant may be used. Any relevant 
data based on planning studies should 
be included or footnoted. 


2. Results or Benefits Expected [20 
points) 

Identify results and benefits to be 
derived. The anticipated contribution to 
policy or practice must be indicated. 


3. Approach (35 points) 

Outline a plan of action pertaining to 
the scope of the project, and detail how 
the proposed work will be accomplished 
for the project. Cite factors which might 
accelerate or decelerate the work and 
the reasons for taking this 
Describe any unusual features of the 

project. Provide quantitative projections 
of the accomplishments to be — 
if possible. When accomplishmen 
cannot be quantified, list the sonvidas 
in chronological order to show the 
schedule of accomplishments and their 
target dates. Identify the kinds of data to 
be collected and maintained, and 
discuss the criteria to be used to 
evaluate the results and success of the 
project. Explain the methodology that 
will be used to determine if the needs 
identified and discussed are being met 
and if the results and benefits identified 
are being achieved. List each 
organization, cooperator, consultant, or 
other key individuals who will work on 
the project, along with a short 
description of the nature of their effort 
or contribution, and a description of 
their knowledge of and experience in 
Head Start. 


4. Staff Qualifications and Experience 
(25 points) 
Present a biographical sketch of the 

program diréctor with the following 
information: Name, address, telephone 
number, background, and other 
qualifying experience for the project, 
List the name, training, and background 
for other key personnel engaged in the 
project. Describe the relationship 
between this project and other work 
planned, anticipated, or underway under 
Federal assistance. 


Part IV. Grant Award and Management 
A. Eligible Applicants 


Eligibility is restricted to State 
governmental entities. Each Head Start 
Collaboration Project should be located 
in the Office of the Governor or 
administratively placed so that access 
to the Governor and other key policy 
makers or planning bodies is assured. 
This administrative requirement is 
intended to facilitate the development of 
mutually beneficial policies and 
strategies and to highlight a mutual 
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commitment to low-income children and 
families. 
Applications must be signed by the 


projects in order to more 
comprehensively address the objectives 
of this announcement. Cross-cutting 
initiatives involving the State Head Start 
Associati 


corpora 
partners, and other relevant entities are 
encouraged. 


B. Selection 


Proposed projects will be 
competitively reviewed maine the 
evaluation criteria in this 


Children, = Youth and Families, who will 
make final funding decisions. 
Applicants will compete nationally for 
a total of ten grants. It is anticipated 
that approximately one grant will be 
funded in each of the ten OHDS 
Regions. However, in the event that no 
high ranking applications are received 
from States in a particular OHDS 
Region, additional applications may be 
funded in one or more of the remaining 
Regions. Each applicant is eligible for 
only one grant. 
C. Funding 
Approximately $850,000 of financial 
assistance is available in fiscal year 
1990 under this program announcement. 
Approximately ten (10) grants will be 
funded under section 649 of the Head 
Start Act (42 U.S.C. 9844). Funding levels 
of up to $85,000 per year will be 
awarded for no more than three years. 


D. Project Period 

Applicants may apply for a project of 
up to 36 months duration and are 
encouraged to develop multi-year 


projects. A multi-year project, one 
more than 12 months, affords 


grantees the opportunity to undertake a 
more complex and in-depth project than 
can be completed in one year. 
Applicants should note that a multi-year 
project is a single project that requires 
more than 12 months to complete. It is 
not a series of unrelated project 


presented in chronological order over a 
three-year period. 
Funding after the first budget period 


compliance with applicable statutory, 
regulatory, and grant requirements. 


E. Grantee Share of Project 


Grantees must provide at least 25 
percent of the total approved cost of the 
project each year, which may be cash or 
in-kind contributions. The total 
approved cost of the project is the sum 
of the ACYF share and the non-Federal 
share. Applicants are urged to 
contribute non-Federal resources to the 
project which exceed the minimum 


demonstrate a strong, multi-faceted 
commitment to the challenge of 
coordination throughout the State. 

The method of oe the non- 
Federal share is shown in 
Application Kit. An Saal budget 
detailing the applicant's non-Federal 
share and its sources must be included 
in the application. 


F. Management 

Each Head Start-State Collaboration 
Project will be managed by one of the 
ten OHDS Regional Offices with overall 
coordination provided by the National 
Head Start Office in the Administration 
for Children, Youth and Families. 
Collaboration Project directors must 


y 
Head Start-State Collaboration Project 
directors in Washington, DC, during 
each year of the project. 


Part V. The Application Process 
A. Paperwork Reduction Act of 1980 


Under the Paperwork Reduction Act 
of 1980, Pub. L. 96-511, the Department 


B. Executive Order 12372—Notification 
Process 


established Single Points of Contact 
(SPOCs). Applicants from these nine 
areas need take no action regarding E.O. 
12372. Applicants for projects to be 
administered by Federally-recognized 
Indian Tribes are also exempt from the 
requirements of E.O. 12372. 

Other applicants should contact their 
SPOC as soon as possible to alert them 
of the prospective application and 
receive any necessary instructions. 
Applicants must submit any required 
material to the SPOC as early as 
possible so that the program office can 
obtain and review 
part of the award process. 
imperative that the applicant submit all 
required materials, if any, to the SPOC 
and indicate the date of this submittal 
(or date of contact if no submittal is 
required) on the SF 424, Block 16a. 
OHDS will notify the State of any 
applicant who fails to indicate SPOC 
contact (when required) on the 
application form. 

HDS must obligate the funds for these 
awards by September 30, 1990. 
Therefore, the required 60-day comment 
period for State process review and 
recommendation has been reduced and 
will end on September 17, 1990 in order 
for HDS to receive, consider, and 


Management 
341-F.2, Hubert H. Humphrey Building, 





200 Independence Avenue, SW., 
Washington, DC 20201. A list of the 
Single Points of Contact for each State 
and Territory is included in appendix A 
of this announcement. 


Part VI. Instructions fer Completing and 
Submitting the Application 
A. Contents of Application 


Each copy of the application must 
ee eee 
ted: 


for Federal Assistance 


7. Program Narrative Statement [pages 
1 and following, 50 pages maximum, 
single-spaced). 


Note: Applications with program 
exceeding 50 


JO 
B. instructions for Preparing 


provide the total of six copies needed 
for review panels and filing. To make 
copying as trouble-free and accurate as 
possible, the following requirements 
should be followed: 

attach only 


a. Applicants may 

photocopies (no riginals) of any 

additional materials, such as resumes, 
letters of support or agreement, news 
clippiags, or descriptions of the States 
participation in issues or initiatives 
which would give further support to the 
application. Resumes must be limited to 
one page. 

b. The absolute maximum for 
supporting documentation is 10 pages, 
exclusive of letters of support or 
agreement. Documentation which ACYF 
staff determines to be excessive will not 
be provided to the independent panel 
reviewers. Applicants may include as 
many letters of support or agreement as 
are appropriate. 


clip, or fasten in any way separate 
subsections of the application, including 
supporting documentation. 

C. Application Submission 


To be considered for a grant, an 
applicant must submit one signed 
original and two copies of the grant 
application. including all attachments, to 
the application receipt point specified 
below. 

Department of Health and Human Services, 


The original copy of the application 
must have original signatures, signed in 
Back ink Each copy should be seapled 


The application Form 424 aust be 
signed by the Governor or a designated 
representative with authority to act for 
the State and to assume the State's 
obligations under the terms and 
oe of the grant award. 

for multi-year projects, 
has 15a of the Form 424 should specify 


The Catalog of Federal Domestic 
Assistance Number (13.600) and Title 
(Project Head Start) must be clearly 
ee: on the application (SF 424, 

x 10). 
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D. Closing Date for the Submission of 
Applications 


The closing date for applications 
submitted in response to this program 
announcement is August 17,1990. 


1. Deadlines 


Applications shall be considered as 
meeting the announced deadline if they 
are either: 


Submission of Application Section; or 

_(b) Sent on or before the deadline date 
and received in time for the ACYF 
independent review under Chapter 1-62 
of the HHS Grants Administration 
Manual. 


Applicants are cautioned to request a 
legibly dated U.S. Postal Service 
postmark or to obtain a legibly dated 
receipt from a commercial carrier or the 
U.S. Postal Service. Private metered 
postmarks are not acceptable as proof of 
timely mailing. 

Hand delivered applicants will be 
accepted at the OHDS Grants and 
Contracts Management Division office . 
during the normal working hours of 8:30 
a.m. to 5 p.m., Monday through Friday. 
2. Late Applications 


Applications which do not meet the 
criteria in the above paragraphs are 
considered late applications. ACYF will 
notify each jate applicant that its 
application will not be considered in the 
current competition. 

3. Extension of Deadline 


ACYF may extend the deadline for all 
applicants because of acts of God such 
as floods, hurricanes, etc., or when there 
is a widespread disruption of the mails. 
However, if ACYF does not extend the 
deadline for all applicants, it may not 
waive or extend the deadline for any 
applicant. 

E. Application Review Process 


to be taken with respect to each grant 
application received under this 
announcement. 


Applications submitted in a timely 
manner will a pre-review to 
determine: (1) That the eee is 

eligible in accordance with 


objectives which are satebehien to this 
Announcement; and (3) that the | 
submitted 


materials 
sufficient to allow the panel to 
undertake an in-depth evaluation. 
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Complete applications that conform to 
th of this 


process. An independent review 
will evaluate each application ein 
the criteria included in part II 
announcement. The results of the 


funding decisions. 
The Commissioner makes grant 
awards consistent with the purpose of 
all relevant 


announcement, geographic diversi 
a and the availability 

After the Commissioner has made 
decisions on all applications, 
unsuccessful applicants will be notified 
in writing. 

Successful applicants will be notified 
through an official Notice of Financial 
Assistance Award (NFAA). The award 
will state the amount of ACYF funds 
awarded, the purpose of the grant, the 
terms and conditions of the grant award, 
the effective date of the award, the 
project period, the budget period, and 
the amount of the non-ACYF matching 
share requirement. 

(Catalog of Federal domestic Assistance 

Program Number 13.600, Project Head Start) 
Dated: May 14, 1990. 

Wade F. Horn, 

Youth and Families. 

Approved: May 17, 1990. 

Mary Sheila Gall, 

Assistant Secretary for Human Development 

Services. 

Executive Order 12372—State Single 

Points of Contact 


Alabama 
Mrs. Moncell Thornell, State — Point of 


Montgomery, Alabama 36125-0347, Tel. 
(205) 284-8905. 


Alaska 


Mrs. Janice Dunn, ATTN: Arizona State 
Clearinghouse, 1700 West Washington, 
Fourth Floor, Phoenix, Arizona 85007, Tel. 
(602) 542-5004. 

Arkansas 

Mr. Joseph Gillesbie, ee. State 
Clearinghouse, Office of Intergovernmental 
Services, of Finance and 

Administration, P.O. Box 3278, Little Rock, 

Arkansas 72203, Tel. (501) 371-1074. 


California 

Loreen McMahon, Grants Coordinator, Office 
of Planning and Research, 1400 Tenth 
Street, Sacramento, California 95814, Tel. 
(916) 445-0613. 

Colorado 

State Single Point of Contact, State 
Clearinghouse, Division of Local 
Government, 1313 Sherman Street, Room 
520, Denver, Colorado 80203, Tel. (303) 866- 
2156. 

Connecticut 

Unies Sommers, & er thidaasbeneneitil 
Review Coordinator, Comprehensive 
Planning Division, Office of Policy and 
Management, 80 Washington Street, 
Hartford, Connecticut 06106-4459, Tel. (203) 
566-3410. 


Delaware 

Francine Booth, State Single Point of Contact, 
Executive Department, Thomas Collins 
Building, Dover, Delaware 19903, Tel. (302) 
736-3326. 


District of Columbia 

Lovetta Davis, State Single Point of Contact, 
Executive Office of the Mayor, Office of 
Intergovernmental Relations, Room 416, 
District Building, 1350 
Avenue NW., Washington, DC 20004, Tel. 
(202) 727-9111. 

Florida 

Karen McFarland, Director of 
Intergovernmental Coordination, Single 
Point of Contact, Executive Office of the 
Governor, Office of Planning and 
Budgeting, The Capitol, Tallahassee, 
Florida 32399-0001, Tel. (904) 488-8144. 

Georgia 

Charles H. Badger, Administrator, Georgia 
State Clearinghouse, 270 Washington 
Street, SW., Atlanta, Georgia 30334, Tel. 
(404) 656-3855. 

Hawaii 

Harold S. Masumoto, Acting Director, Office 
of State Planning, Department of Planning 
and Economic Development, Office of the 
Governor, State Honolulu, Hawaii 
ee ee 


Idaho. 
None. 


Illinois 


Tom Berkshire, State Single Point of Contact, 
Office of the Governor, State of Illinois, 
Springfield, Ilinois 62706, Tel. (217) 782- 
8639. 


Indiana 


Frank Sullivan, Budget Director, State Budget 
Agency, 212 State House, Indianapolis, 
Indiana 46204, Tel. (317) 232-5610. 


lowa 
Steven R. McCann, Divison eee 


Moines, lowa 50309, Tel. (515) 281-3725. 


Clearinghouse, 
2nd Floor, Capital Plaza Tower, Frankfort, 
Kentucky 40601, Tel. (502) 564-2382. 


Louisiana 

None 

Maine 

State Single Point of Contact, Attn: Joyce 
Benson, State Planning Office, State House 


Station #38, Augusta, Maine 04333, Tel. 
(207) 289-3261 


Street, 
Baltimore, Maryland 21201-2365, Tel. (301) 
225-4490 

Massachusetts 

State Single Point of Contact, Attn: Beverly 
Boyle, Executive Office of Communities 
and Development, 100 Cambridge Street, 
Room 904, Boston, Massachusetts 02202, 
Tel. (617) 727-3253 


Michigan 


6500 Mercantile Way, Suite 2, Lansing, 
Michigan 48911, Tel. (517) 334-6190. 
Minnesota 

None 


Mississippi 


Mississippi 39206, Tel. (601) 960-4282 
Missouri 
Louis Pohl, Federal Assistance 
Clearinghouse, Office of Administration, 
Division of General Services, P.O. Box 809, 
Room 430, Truman Building, Jefferson City, 
Missouri 65102, Tel. (314) 751-4834 


Montana 

Deborah Davis, State Single Point of Contact, 
Intergovernmental Review 
c/o Office of Lieutenant Governor, Capitol 
Station, Room 210-State Capitol, Helena, 
Montana 59620, Tel. (406) 444-5522 


N *- 
None 
Nevada 


Nevada Office of Community Services, 
Capitol Complex, Carson City, Nevada 
89710, Tel. (702) 885-4420 
Note: Please direct correspondence and 

questions to: John Walker, Clearinghouse 

Coordinator, Tel. (702) 885-4420. 





24846 
New Hampshire 


Robert W. Varney, Director, New Hampshire 


Office of State Planning, Attn: 


Intergovernmental Review Process/James 
E. Bieber, 2% Beacon Street, Concord, New 


Hampshire 03301, Tel. (603) 271-2155 


Larry Weaver, State Single Point of Contact, 
State/Federal Funds Coordinator, State 


Management, 30 East Broad Street, 34th 
Floor, Columbus, Ohio 43266-0411, Tel. 
(614) 466-0698 

Oklahoma 

Don Strain, State Single Point of Contact, 
Oklahoma Department of Commerce, 
Office of Federal Assistance 
6601 Broadway Extension, 

Oklahoma 73116, Tel. (405) 843-9770 

Oregon 

Attn: Delores Streeter, State Single Point of 
Contact, Intergovernmental Relations 


Oklahoma City, 


Division, State Clearinghouse, 155 Cottage - 


Street NE., Salem, Oregon 97310, Tel. (503) 
373-1998 

p Se 

Pennsylvania Intergovernmental Council, 
P.O. Box 11880, Harrisburg, Pennsylvania 
17108, Tel. (717) 783-3700 


02907, Tel. (401) 277-2656 

Note: Please direct correspondence 
questions to: Review Coordinator, Office of 
Strategic Planning. 
South Carolina 


Danny L. Cromer, State Single Point of 
Contact, Grant Services, Office of the 


Governor, 1205 Pendleton Street, Room 477, 


Columbia, South Carolina 29201, Tel. (803) 
734-0435 


South Dakota 

Susan Comer, State 
Coordinator, Office of the Governor, 500 
East Capitol, Pierre, South Dakota 57501, 
Tel. (605) 773-3212 


Tennessee 

Charles Brown, State Single Point of Contact, 
State Planning Office, 500 Charlotte 
Avenue, 309 John Sevier Building, 
Nashville, Tennessee 37219, Tel. (615) 741- 
1676 


Texas 


Ralph Boeker, Jr., Office of Budget and 
Pianning, Office of the Governor, P.O. Box 
12428, Austin, Texas 78711, Tel. (512) 463- 
1778 

Utah 

Dale Hatch, Director, Office of Planning and 
Budget, State of Utah, 116 State Capitol 


Building, Salt Lake City, Utah 84114, Tel. 
(801) 533-5245 


Pavilion Office Building, 109 State Street, 
Montpelier, Vermont 05602, Tel. (802) 828- 
3326 

Virginia 

None 
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Washington 

Che Townley, ee 
Depew of Community ovdiediaie, 
9th and Columbia Olympia, 
Washington 98504-4151, Tel. (206) 753-4978 


Building #6, Room 553, Charleston, West 

Virginia 25305, Tel. (304) 348-4010 

Wisconsin 

James R. Klauser, Secretary, Wisconsin 

t of Administration, 101 South 

Webster Street, GEF 2, P.O. Box 7864, 

Madison, Wisconsin 53707-7864, Tel. (608) 

266-1741 

Note: Please direct correspondence and 

ee ee ae 

Relations Coordinator, W 

Sepalantathaeniane P 

Wyomi 

Se eat. 

yoming State Clearinghouse, Sta 

Planning Coordinator's Office, Capitol 
Wyoming 82002, Tel. 

(307) 777-7574 

American Samoa 

None 


Guam 
mage Reidy, Director, Bureau of Budget 
t Research, Office of the 

Gone P.O. Box 2950, Agana, Guam 
96910, Tel. (671) 472-2285 

Northern Mariana Islands 

eee on ee 
Budget Office, Office of the Governor, 
Saipan, CM, Northern Marina Islands 96950 

Palau 

None 

Puerto Rico 

Patria Custodio/Israel Soto Marrero, 
Chairman/Director, Puerto Rico Planning 
Board, Minillas Government Center, P.O. 
Box 41119, San Juan, Puerto Rico 00940- 
9985, Tel. (809) 727-4444 


ongens 
00802, Tel. (809) 774-0750 
BILLING CODE 4130-01-48 
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Appendix B 
APPLICATION FOR See 
FEDERAL 


? & Project 


16. 1S APPLICATION SUBJECT TO REVIEW BY STATE EXECUTIVE ORDER 12372 PROCESS? 
@ YES THIS PREAPPLICATIONAPPLICATION WAS MADE AVAILABLE TO THE 
PROCESS FOR REVIEW ON 


DATE 


NO. [[] PROGRAM IS NOT COVERED BY EO 12372 


Oo OR PROGRAM HAS NOT BEEN SELECTED BY STATE FOR REVIEW 


17. 1S THE APPLICANT DELINQUENT ON ANY FEDERAL DEST? 


(C) Yes = # “Yes. attach en explanation. 


18 TO THE BEST OF MY KNOWLEDGE AND BELIEF. ALL DATA IM THIS APPLICATION PREAPPLICATION ARE TRUE AND CORRECT, THE DOCUMENT MAS BEEN OULY 
AUTHORIZED BY THE GOVERNING BOOV OF THE APPLICANT AND THE APPLICANT WILL COMPLY WITH THE ATTACHED ASSURANCES IF THE ASSISTANCE I$ AWARDED 


424 (REV 4-88) 
Prescribed by OMB Circular A-102 





Instructions for the SF 424 
This is a standard form used by 


applicant certification that States which 
have established a review and comment 


review the applicant's submission. 

Item and Entry 

1. Self-explanatory. 

2. Date application submitted to Federal 
agency (or State if applicable) & 
applicant's control number (if 
applicable). 

3. State us only (if applicable). 

4. If this application is to continue or 
revise an existing award, enter 
present Federal identifier number. If 
for a new project, leave blank. 

5. Legal name of applicant, name of 
primary organizational unit which 
will undertake the assistance 
policy, complete address of the 
applicant, and name and telephone 
number of the persons to contact on 
matters related to this application. 

6. Enter Employer Identification Number 
(EIN) as assigned by the Internal 
Revenue Service. 


7. Enter the appropriate letter in the 
space provided. 


8. Check appropriate box and enter 
— letter({s) in the space(s) 


—"“New” means a new assistance 
. 

—"“Continuation” means an extension 
for an additional funding/budget 
period for a project with a projected 
completion date. 

—“Revision” means any change in the 
Federal Government's financial 
obligatio n or contingent liability 
from an existing obligation. 

9. Name of Federal agency from which 
assistance is being requested with 
this application. 

10. Use the Catalog of Federal Domestic 
Assistance number and title of the 
program under which assistance is 
requested. 

11. Enter a brief descriptive title of the 
project. If more than one program is 
involved, you should append an 
explanation on a separate sheet. If 
appropriate (e.g., construction or 
real property projects), attach a 
map showing project location. For 
preapplications, use a separate 
sheet to provide a summary 
description of this project. 

12. List only the largest political entities 


affected (e.g., State, counties, cities). 


13. Self-explanatory. 
14. List the applicant's Congressional 


by the 
15. Amount requested or to be 
contributed during the first funding/ 
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budget period by each contributor. 
Value of in-kind contributions 
should be included on appropriate 
lines as applicable. If the action will 
result in a dollar change to an 
existing award, indicate on/y the 
amount of the change. For 
decreases, enclose the amount in 
parentheses. If both basic and 
supplemental amounts are included, 
show breakdown on an attached 
sheet. For multiple program funding, 
use totals and show breakdown 
using same categories as item 15. 

16. Applicants should contact the State 
Single Point of Contact (SPOC) for 
Federal Executive Order 12372 to 
determine whether the application 
is subject to the State 
intergovernmental review process. 

17. This question applies to the 
applicant organization, not the 
person who signs as the authorizes 
representative. Categories of debt 
include delinquent audit 
disallowances, loans and taxes. 

18. To be-signed by the authorized 
representative of the applicant. A 
copy of the governing body's 
authorization for you to sign this 
application as official 
representative must be on file in the 
applicant's office. (Certain Federal 
agencies may require that this 
authorization be submitted as part 
of the application.) 

GILLING CODE 4130-01-M 








BUDGET INFORMATION — No 


¢@ Equipment 
lS od 


~~ 


Total Direct Charges (sum of 6a - 6h) 


Ls indirect Charges 


k. TOTALS (sum of 6: and 6) 
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New or Revised Budget 





Non-Construction Programs 


SECTION C- NON-FEDERAL 


| ___¢&) Applicant 


SECTION D - FORECASTED 


20. TOTALS (sum of lines 16 -19) 


SECTION F - OTHER BUDGET! 
(Attach additional Sheets if 
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IDS NEEDED FOR BALANCE OF THE PROJECT 


ET INFORMATION 
ts if Necessary) 
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Instructions for the SF-424A 
General Instructions 


This form is designed so that application 
can be made for funds from one or more grant 
programs. In preparing the budget, adhere to 
oe eg eee 

vad genannten ann wheligs 
amounts should be separately 
shown for different functions or activities 
within the program. For some programs, 
grantor agencies may require budgets to be 
shown by function or activity. For 
tor agencies may require 


own 
A, B,C, and D should include budget 


Federal authorization in annual or other 
funding period increments. In the latter case, 
Sections A, B, C, and D should provide the 


for Federal assistance in the subsequent 
budget periods. All applications should 
contain a breakdown by the object class 
categories shown in Lines a-k of Section B. 


Section A. Budget Summary 
Lines 1-4, Columns (a) and (b) 


For applications pertaining to a single 
Federal grant program (Federal Domestic 
Assistance Catalog number) and not 
requiring a functional or activity breakdown, 


enter on Line 1 under Column (a) the catalog 


For applications pertaining to a single 
program requiring budget amounts by 
mulitple functions or activities, enter the 
name of each activity or function on each line 
in Column (a), and enter the catalog number 
in Column (b). For applications pertaining to 

where none of the 
programs require a breakdown by function or 
activity, enter the catalog program title on 
each line in Co/umn (a) and the respective 
catalog number on each line in Column (b). 

For applications pertaining to multiple 
programs one or more programs 
require a breakdown by function or activity, 
prepare a separate sheet for each program 
requiring the breakdown. Additional sheets 
should be used when one form does not 
provide adequate space for all breakdown of 
data required. However, when more than one 
sheet is used, the first page should provide 
the summary totals by programs. 

Lines 1-4, Columns (c) through (g.) 

For new applications, leave Columns (c) 
and (d) blank. For each line entry in Columns 
(a) and (b), enter in Columns (e), (f), and (g) 
the appropriate amounts of funds needed to 
support the project for the first funding period 
(usually a year). 

For continuing grant program applications, 
submit these forms before the end of each 
funding period as required by the grantor 
agency. Enter in Columns (c) and (d) the 


in columns (e) and (f) the amounts of funds 
needed for the upcoming period. The 


amount(s) in Column (g) should be the sum of 
amounts in Columns (e) and (f). 


amount (Federal and non-Federal) which 
includes the total previous authorized 


ppropria 

(e) and (f). The amount(s) in Column (g) 
should not sum of amounts in 
Columns (e) and (f). 

Line 5—Show the totals for all columns used. 


Section B Budget Categories 

In the column headings (1) through (4), 
enter the titles of the same programs, 
functions, and activities shown on Lines 1-4, 
Column (a), Section A, provide similar 
column headings on each sheet. For each 
program function or activity, fill in the total 
requirements for funds (both Federal and 
non-Federal) by object class categories. 

Lines 6a-i—Show the totals of Lines 6a to 
6h in each column. 

Line 


the amount of indirect cost. 

Line 6k—Enter the total of amounts in 
Lines 6i and 6j. For all applications for new 
grants and continuation grants the total 
amount in Column (5), Line 6k, should be the 
same as the total amount shown in Section A, 
Column (g), Line 5. For supplemental grants 
and changes to grants, the total amount of the 
increase or decrease as shown in Columns 
(1}+{4), Line 6k should be the same as the sum 
of the amounts in Section A, Columns (e) and 
(f) on Line 5. 

Line 7—Enter the estimated amount of 
income, if any, expected to be generated from 
this project. Do not add or subtract this 
amount from the total project amount. Show 
under the program narrative statement the 
nature and source of income. The estimated 
amount of program income may be 
considered by the federal grantor agency in 
determining the total amount of the grant. 
Section C. Non-Federal-Resources 


Lines 8-11—Enter amounts of non-Fed:,ral 


resources that will be used on the grant. If in- 


kind contributions are included, provide a 
brief explanation on a separate sheet. 
Column (a)—Enter the program titles 
identical to Column (a), Section A. A 
breakdown by function or activity is not 


necessary. 

Column (b)—Enter the contribution to be 
made by the applicant. 

Column (c)—Enter the amount of the 
State's cash and in-kind contribution if the 
applicant is not a State or State agency. 
Applicants which are a State or State 
agencies should leave this column blank. 

Column (d)—-Enter the amount of cash and 
in-kind contributions to be made from all 


other sources. 

Column (e)—Enter totals of Columns (b), 
(c), and (d). 

Line 12—Enter the total for each of 
Columns (b}-{e). The amount in Column (e) 
should be equal to the amount of Line 5, 
Column (f), Section (A). 


Section D. Forecasted Cash Needs 

Line 13—Enter the amount of cash needed 
a ee ee 

ise $6-< Sinton the exnotent of'cashi Sata Ul 
other sources needed by quarter during the 
first year. 
Line 15—Enter the totals of amounts on 
Lines 13 and 14. 


Section E. Budget Estimates of Federal Funds 
Needed for Balance of the Project 


Lines 16-19—Enter in Column (a) the same 
grant program titles shown in Column (a), 
Section A. A breakdown by function or 
activity is not necessary. For new 
applications and continuation grant 
applications, enter in the proper columns 
amounts of Federal funds which will be 
needed to complete the program or project 
over the funding periods (usually 
in years). This section need not be completed 
i attantindaiaGaake 
supplements) to funds for the current year of 
existing grants. 

If more than four lines are needed to list 
the program titles, submit additional 
schedules as necessary. 

Line 20—Enter the total for each of the 
Columns (b}-{e). When additional schedules 
are prepared for this Section, annotate 
ee ee 


Section F. Other Budget Information 


tet 
for individual direct object-class 
cctagulats taaniny eapedie Gbaanaine 
ordinary or to explain the details as required 
by the Federal grantor agency. 

Line 22—Enter the type of indirect rate 
(provisional, predetermined, final or fixed) 
that will be in effect during the 
period, the estimated amount of the base to 
mea 


Line 0 cB veubds ene clit etighiitianices 
comments deemed necessary. 
Standard Form 424B (4-88) 
Prescribed by OMB Circular A-102 


OMB Approval No. 0348-0040 
Assurances—Non-Construction Progrems 

Note: Certain of these assurances may not 
be applicable to your project or program. If 
you have questions, please contact the 
awarding agency. Further, certain Federal 
awarding agencies may require applicants to 
certify to additional assurances. If such is the 
case, you will be notified. 

As the duly authorized representative of 
the applicant I certify that the applicant: 

1. Has the legal authority to apply for 
Federal assistance, and the institutional, 
managerial and financial capability 
(including funds sufficient to pay the non- 
NS ee 


proper planning, management 
of the project described in this application. 
2. Will give the awarding agency, the 
Comptroller General of the United States, 
and if appropriate, the State, through any 
authorized representative, access to and the 
right to examine all records, books, papers, or 
documents related to the award; and will 





276a to 2762-7}, the Copeland Act (40 U.S.C. 
276c and 18 U.S.C. 874), and the Contract 


102{a) of the Flood Disaster Protection Act of 
1973 (Pub. L. 893-234) which requires 
recipients in a special flood hazard area to 
participate in the program and to purchase 
flood insurance if the tota! cost of insurable 
construction and acquisition is $10,000 or 
more. 


11. Will comply with environmental 
standards which may be prescribed 
to the following: (a) Institution of 
environmental quality contro] measures 
under the National Environmental Policy 


aE ena 
project consistency with the approved State 
management program developed under the 
Coastal Zone Management Act of 2672 {18 
U.S.C. 1451 et seq.}; {f) conformity of Federal 
actions to State (Clear Air} 

Plans under Section 176{c) of the Clear Air 
Act of 1955, as amended {42 U.S.C. 7401 et 
seq.}; (g) protection of underground sources of 
drinking water under the Safe Drinking 
Water Act of 1974, as amended, (Pub. L. 93- 
523}; and (h) protection of endangered species 


Rivers Act of 1968 (16 U.S.C. 1271 et seq} 
related to protecting components or potential 
components of the national wild and scenic 


amended (16 U.S.C. 470}, EO 11583 
ee 
properties}, and the 

Historic Preservation Act of 1974 (16 ao 
468a-1 et seq.). 

14. Will comply with Pub. L. 93-438 
pe cen pe a eB 
involved in research, development, and 
related activities supported by this award of 
assistance. 

15. Will comply with the Laboratory 
Animal Welfare Act of 1986 (Pub. L. 89-544, 
as amended, 7 U:S.C. 2131 et seq.) pertaining 
to the care, handling, and treatment of warm 
blooded animais held for research, teaching, 
or other activities supported by this award of 
assistance. 

16. Will comply with the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. 4601 et 
seq.) which prohibits the use of lead based 
_paint in construction or rehabilitation of 
residence structures. 

“17. Will cause to be performed the required 
financial and compliance audits in 


accordance with the Single Audit Act of 1984. 
18. Will comply with all applicable 
requirements of all other Federal lews, 
executive orders, regulations and policies 
governing this program. 
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Signature of Authorized Certifying Official 


Title 


Applicant Organization 


Date Submitted 
U.S. Department of Health and Humen 
Certification 


grantees that they will maintain a drug-free 
workplace. The certification set out below ts 
a material representation of fact upon which 
reliance will be placed when HHS determines 
to award the grant. False certification or 
violation of the certification shall be grounds 
for suspension of payments, suspension or 
termination of grants, or governmentwide 
suspension or debarment. 

The grantee certifies that it will provide a 
drug-free workplace by: 

(a) Publishing a statement notifying 
employees that the unlawful manufacture, - 
distribution, dispensing, possession or use of 


(b) Ratabtiching a drag-free awareness 
program to inform employees about: 
(1) The dangers of drug abuse in the 


(2) The grantee’s policy of maintaining a 
workplace; 


(3) Any available drug counseling, 
rehabilitation, and employee assistance 
programs; and, 

(4) The penaities that may be imposed 
upon employees for drug abuse violations 
occurring in the workplace; 

{c) Making it a requirement that each 
employee to be engaged in the performance 


SS 
"Abie by the tome of the satment 
{2) Notify the employer of any criminal 
conviction 
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(1) Taking appropriate personnel action 
such an employee, up to and 

including termination; or 

(2) Requiring such employee to participate 
satisfactorily in a drug abuse assistance or 
rehabilitation program approved for such 

-by a Federal, State, or local health, 

law enforcement, or other appropriate 


agency; 

(g) Making a good faith effort to continue to 
maintain a drug-free workplace through 
implementation of pat oo (a), (b), (c), (a), 
(e), and (f). 


By signing and submitting this proposal, the 
applicant defined as the primary participant 
in accordance with 45 CFR part 76, certifies 
to the best of its knowledge and believe that 
it and its principals: 

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded from covered 
transactions by any Federal department or 
agency; 
(b) Have not within a 3-year period 
preceding this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal offense 
in connection with obtaining, attempting to 
obtain, or performing a public (Federal, State, 
or local) transaction or contract under a 
public transaction; violation of Federal or 
State antitrust statutes or commission of 
embezzlement, theft, forgery, bribery, 
falsification or destruction of records, making 
false statements, or receiving stolen property; 

(c) Are not presently indicted - otherwise 
criminally or civilly charged by 
governmental entity (Federal, State of local) 
with commission of any of the offenses 
enumerated in paragraph (1)(b) of this 
certification; and 

(d) Have not within a 3-year period 
preceding this application/ proposal had one 
or more public transactions (Federal, State, or 
local) terminated for cause or default. 

The inability of a person to provide the 
certification required above will not 
necessarily result in denial of participation in 
this covered transaction. If necessary, the 
prospective participant shall submit an 
explanation of why it cannot provide the 
certification. The certification or explanation 
will be considered in connection with the 


Department of Health and Human Services 
(HHS) determination whether to enter into 
this transaction. However, failure of the 
prospective primary participant to furnish a 
certification or an explanation shall 
disqualify such person from participation in 
this transaction. 

The prospective primary participant agrees 
that by submitting this it will 
include the clause entitled “Certification 

Debarment, Suspension, 
Ineligibility, and Voluntary Exclusion—Lower 
Tier Covered Transaction.” provided below 
without modification in all lower tier covered 
transactions and in all solicitations for lower 
tier covered transactions. 


Certification Regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion—Lower Tier Covered Transactions 
(To Be Supplied to Lower Tier Participants) 

By signing and submitting this lower tier 
proposal, the prospective lower tier 
participant, as defined in 45 CFR part 76, 
certifies to the best of its knowledge and 
belief that it and its principals: 

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded from participation in 
this transaction by any Federal department 
or agency. 

(b) Where the prospective lower tier 
participant is unable to certify to any of the 
above, such prospective participant shall 
attach an explanation to this 

The prospective lower tier participant 
further agrees by submitting this proposal 
that it will include this clause entitled 
“Certification Regarding Debarment, 
Suspension, Ineligibility, and Voluntary 
Exclusion—Lower Tier Covered 
Transactions. “without modification in all 
lower tier covered transactions and in all 
solicitations for lower tier covered 
transactions. 

Certification Regarding Lobbying 
Certification for Contracts, Grants, Loans, 
and Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influencing 
or attempting to influence an officer or 
employee of any agency, a Member of 
Congress, an officer or employee of Congress, 


or an employee of a Member of Congress in 
connection with the awarding of any Federal 
contract, the making of any Federal grant, the 
making of any Federal loan, the entering into 
of any cooperative agreement, and the 
extension, continuation, renewal, 
amendment, or modification of any Federal 
contract, grant, loan, or cooperative 


agreement. 

(2) If any funds other than Federal 
appropriated funds have been paid or will be 
paid to any person for influencing or 
attempting to influence an officer or 
employee of any agency, a Member of 
Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in 
connection with this Federal contract, grant, 
loan or cooperative agreement, the 
undersigned shall complete and submit 
Standard Form-LLL, “Disclosure Form to 
Report Lobbying,” in accordance with its 
instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and 

cooperative agreements) and that all 
oamaiiate shall certify and disclose 
accordingly. 

This certification is a material 
representation of fact upon which reliance 
was placed when this transaction was made 
or entered into. Submission of this 
certification is a prerequisite for making or 
entering into this transaction imposed by 
section 1352, title 31, U.S. Code. Any person 
who fails to file the required certification 
shall be subject to a civil penalty of not less 
than $10,000 and not more than $100,000 for 
each such failure. 


Organization 


Authorized Signature 
Title 
Date 

Note: If Disclosure Forms are required, 
please contact: Mr. William Sexton, Deputy 
Director, Grants and Contracts Management 
Division, room 341F, HHH Building, 200 
Independence Avenue SW., Washington, DC 
20201-0001 
[FR Doc. 90-14053 Filed 6-15-90; 8:45 am] 
BILLING CODE 4130-01- 
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Guide to 
Record 
Retention 
Requirements 


in the Code of 
Federal Regulations (CFR) 


GUIDE: Revised January 1, 1989 
SUPPLEMENT: Revised January 1, 1990 


The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 
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Register, National Archives and Records 
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